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■•^T'"^!^T~"""~^'^'^'^f~"?r'. .'. ' i I ? i 'I' '" ' 



Trinity Term, [^5a-aO 

8. Queen Elizabetl^, 



Stebling'y. 



('05) ^"^^NE who was chaplain ofa chantry or free chapel The incumbent qf | 

I I which was a donative, made a leafe for the term ^^ "^^ « »*^J.i«' 
MM • V^ i-TTo J ^^ '>n^ o^ H. 8. which 

^**^ ofninety-nine years in the 20th year of i/.8. and the patron who had onlsf 

the patron or donor who was felfed of a manor, to which the do- ^^J^^ ^^*" ^1^ 

Mtibn or patronage belonged, only in tail, confirmed the leafe : foiution by x. e. 6. c. 14: 

and afterwaf ds he had iflue, and died i and then came the z£k i^^^^ unlefs a d^contl. 

which diffolved the chantries and chapels in 1.JE.6. [c.14.] by ^^^^^^^^^' 

which they are given to the Kihz in fee-fimple, witha iaving 

of all leafes and mterefts &c. except of the patrons and donors Hob.243. F.Grants,6x. 

and their heirs, and the incumbents and their fucceflbrs: H^^"*;?* '-^o-Ab. 

480. Bn^g 95. 3«Leon« 

Whether the King after the death of the leffor may avoid 156. i.Co. 47. Dy. 
this leafe, was the cafe in evidence to the jury on the ifluc *^ ■' 
non culp* And this depended upon the conftruftion of thefe 
words of the favjng, s. " All fuch leafes which they or any 
<* of them lawfully have or of right ought to have, or might 
*< have had in fuch like manner, form, and condition, to al| 
'< intents, refpeAs, conftru£tions, and purpofesy as if the ad 
** had never been had or * made, and as though the chantries ♦ F 2 C2. b. T 
^< &c* had continued and remained in their full bemg." (96) 
And here np man may avoid the leafe, for the incumbent py^ ., j,^ ^. ^, 

himfelf who was the leflbr could not avoid it, nor could any *5^ 7- Co. S4 
fuccefTor now; and the ilTue in tail could not ; and by the 
fame ftatute the tail is bound for ever. But the better opi- x. co. 43* 
nion was, that the King may avoid the leafe as well as an 
incumbent might have done : and fo was the vcrdid found 
* ^ h, % accoir« 



[ i^i. k ] Trinity Term, 8. Ch}een Elizabetli. 

accordingly. But afterwards, and before any judgment, i 

difcontiniiance, and bar of the entail (of the manors and the 

advowfon by fine levied with proclamations in Mich. Term 

i. Co. 51. in the 30th year of H. 8. and a new entail t?iken back &ci) 

h.Bac.Ab.385. i.Lev. was (hewn to the Court ; wherefore no judgment was given 

tit*' L^b ]'^"^' ^°' ^"^^ Sibling, leffee of the King. 



knyveton*s Cafe. 

The King grants the (g^) ^\ U R Lady the prefent Qfieen granted the cuftody 6f 

wardrtiip of the heir, ^^^^ Xj , , / . ]. ^ ^.^ c n% i l et . r 

andof aU kndsdtfcend- the land and t)f the htit of Matthew Knyviton for 

ing to him from A. his ^^^ hundred and twenty pounds to fVilliam CordeL Knight^ 

fnbcr,to^. Afterwards .^ . ^ ,, , .,>,-, ,. ,..,.. \' 

A. conveys his land, to " It Ihouid happen that Matthew diej his heir withm age. 

himfelf for life, remain- y^^^j afterwards the faid M.K. made a conveyance of his 

dcr to his Wife m t.iil, ' , 

remainder to their right land to certain pcrfons in fee to the ufe of himfelf for the 

^^^^^z^X"^^ ^^^^ ""^ ^'^ '*^^ without impeachment of' wafte^ remainder 

join in a recovery, both to his wife Elizabeth by name in tail, remainder- over fo the 

vouchee! Theheirmay ^'^g^^ heirs oF him and his wife. After which conveyance 

avoid this leafc, as the the faid Matthew and his wife made a leafe for forty years^ 

Wife had nothing in the i r rr i • ^ / 

freehold at the time of and afterwards fuirered a common recovery with the com- 

the recoveiy : and B. is ^^^ voucher over, which was executed by a writ of feifin } 

entitled only to the bo- ' . ^ 

dy, and marriage of the and afterwards the hufband died, having iiTue a Ton by his 

^SlXS'hilhnolmg f^i«l ^if« being within age, and then the wife died : and all 

by dcfcent, as heir to thefe matters are found by office, ift, Whether the heir 

Co.Lit. 78. a. 6.C0. 77. ^^^ ^^ *'^ w«rd to the faid W, C or to the Queen, notwith- 

Dy.178. a.Ro. Ab.493. ftanding the faid i^rant in thelife-time of the father f admitting 

39. H. 6. 48. b. Gould. . . 

27. 19. H. 6. 62, 63. the grant in the life- time of the father to be good), inafmuch 

30. H. 6. Grant, 61. ^^ ,^q^ jjy reafon of the faid conveyance the fon is become 

Br. Patents, 74. Perk. ■' ' 

9.cont\ I. inft. 1. b. heir in tail to his mother, and of the fee-fimple expeftant 

*.1° ?Mar^^oa^a!^i9! ^'^^» ^^ ^^^^ nothing by defcent as heir to his father. (98) 

H. 6. 46. a. 21. E. 4. Alfo, Whether the leafe for years be avoidable by the fon 

\%.i. 'i.%i.7.6?\x:o. notwithftanding the recovery, for the wife had nothing in the 

5. b. 6.b. 10. Co. 46 a. freehold at t'le time of the recovery, but only in remainder 

3. Cro. 6. 670. . 

PI0W.436. 515. 1 1. El. as above : and for this caufe the leafe was holden void, and 

279.8. Plow. ia.a. Dy» according to this the order was made. But for the other 

a90. 367. 181. a. 38* «=> 

E.3. 5. a. Voucher, 55. cafe, it vvas holden by all the Counfel in the court except 

206™'^' s°c f^Teo!"! ^he Attorney, that the grantei^all have the {a) wardftiip of 
c, 20. §. lO ■ 



{a) Ward/hip, with the other confc- 
qucnccs t)f feudal tenure, was aboiifhcd by 



12. Car. i. c. ^4. 

the 



■A 



Trinity Term, 8. Queen Elizabeth. [ 252. b. ] 

the body, and marriage of the heir which was vefted imme- 
diately after the death of Matt hewt and this by the laving in ' * * ' ^ 
the afts of 32. [H. 8. c. i.] and 3+& 35. H. 8. [c. 5.] 
of title of Ward to the King, where the difpofition of the 
eftate executed in the lifetime of tenant in capite is made to 
the Wife or children &c. But * if the conveyance had been • T 253. a. 3 
made over to ftrange blood, then it would be otherwife. 
And note, that it was faid by KaylewayyXhzt it had always Dy. iSi. pL 51. a$6, 
been holdcn by the opinion of the Court there, that the 
children of the children of the devifor or difpofer fliould be ^ TcrajReplsja^^Pota 
intended as ftrangers, and ftrange blood &c. But for the ^ Powen, 346. 349. ] 
third part of the land referved by the faving, the patentee 
above (hall not have it, becaufe the words in his patent do 
not fervc in this cafe, for the words were, " the cuftody of 
** all lands and tenements defcending or belonging to the afore^ 5^ q^^ ^^^^ ,- 
^^ fitid heir as fon and heir of the faid Matthew ;*' and this 
is not in the cafe above, for he had nothing of his father^ 
but only as heir to his mother } Wherefore &c. 



Vernon againjl Gatacre. 

• (99) tqVMPHRr SWlNNERTONy of the county Grant of a «nt to i^. 
•^ aforefaid, Efq. had two daughters and heirs, the ?/ J?"'\".^**?^* ^ 
eldeft married to H. rernon^ the other to fvilltam Fttxher- *« ring the life of c. and 
bert^ and he made partition in his lifetime of his lands be- «|[&i^£Jl'i^foi^r 
tween his daughters and their heirs \ and becaufe he allotted " F. and his Acirv to dif. 
to his eldeft daughter the moiety, and more to come in pof»- tt^Q """This ciaufo 

feffion after his death, and much of the other moiety was in ^ <iift«ft gives F. • 

!•• r r^ /r t' \ ' •<"!. iii ^* dctciTOinabk on the 

the jointure of Caffandra ms wife, he intended that the other death of c. ^ 

moiety ftiould be charged with a rent during the life of Caf i 14- Vln. Ab. 238.] 

fandra i which reiit was afterwards conveyed by Hoc fur grant J' ^^' ^7\ _ 

et render to the iaid fVilliam Fitzherbertf habendum to him coine. 

and his aiSgns during the life of Cajfatidra &c. and if it * 

fliould happen &c. that then it fliould be well lawful for the ?J|.'^* ^ ^^ '' 

faid Tf^illiam Fitzherbert and his heirs, during the lifetime of 

the faid Caffandra^ to diftrain &c. And afterwards William 

Fitzherbert by his laft will aiSgned and devifed the faid rent 

to his wife, and died in the lifetime of the faid Caffandra : 17. RS. 10. b» 1. 

and. Whether the rent be dctermine<l, or not, was much in **' ^' ^^** *' 

difpute firft at common law, and afterwards in the Chancery, 

Ictweea Henrys F$rnon and one Gatacre^ who bad married 

3 A tht 



t ^53- a* 3 Trinity Term, 8. Queeti Elizabeth; 

the widow of the faid JriUtam FitzhttheH. ( ioo) Ahd tc* 

tit 169. a, *. H. 4. caufe that the words « and his heiri *^ in the tlaufe of diftrcfs 

**• ^- in the fine were erafcd out of the indehtUrel of the chirc^raph 

which remained with H.f^ernon jthc matter wal referred td th<5 

decree of James Dyer, Chief Jufiice ofthi CpnuhbH Bencby 

who after Aricw and fearch made of the foot of the fine rcihain* 

ing in the cuftody of y. Lenngrdy Cuft9$ Brevium^ and of the 

, . note remaining in the cuftody of Gardener the Chirograpber^ 

33. Aff. 4. Plow. X73. it fully appeared, that the words " aiul his heirSy* without any 

Dy. 270. 196. 321 b. prafurc, were in the fine; wherefore in his opinion the rent 

I. Co. 140. 10. is not deterinined dttring the * life of Caffkndra^ although in 

the habendum of the fine there is no mention of heirs^ but 

only the word affigns^ for it fufliccfli if it be in the claufe 

of diftrefs, according to SiuinUne^% Cafe, 26. AJJ\ [ pi. 38. ] 

and in error 8. H. 4. [ I9. b. pi. 5. ] And then Fit%herhert 

had in this cafe a fee-fimple determinable on the death of 

Caffandra^ and the matter was ordered accordingly. 



*5 

Co. 98. X. BuUl. 135. 
Mo. 878. i.Sauncl.261 

♦ [ 253- b. ] 



[ i. Inil. I4i8. •. 3 



( 100) irhc Bifliop of LitcbfiM gr^tittd to A/fion divers loads of eftovers out of his wood 
of D. to be burnt in his houfc of S. and that he and his heirs might take that fuel out of the 
raid wood at certain times of the year; and adjudged that this is only an eftate for the life 
of the grantee, becaufe the word ^r/rs is not m the grant, although it is in the fcqucl of 
the deed. And this was Lon/ Pagei*s Cajr^ by Lord Anderson [in his Rep. 259.]. 

M. 44, 45. £//z. PopH Ant faid) that rent gi'anted to one and his heirs (a) for the hfc of 

2. 5. ihallnot be devifable bj the.datutc^ of 32. & ^4* ^< S. for it it no fee, by him ; and 
id, that the greater part ot the Judges were of his opinion : but Gawdy and Fenker 
€ contra. [ Cro. Eliz. 805. ] 



(a) By 29. Car. 2. c. 3. § 12. eftatcs/«r 
outer vie arc devifable by will in writing 
figncd by three witnefles, and if no devife 
be made thereof fhall be chargeable in the 
hands of the heir, if he take as (peci%l occu- 
pant or by defcent \ and if there be no fpecial 



occupant, it ihall be alfcts in the hands of ejt- 
ecutors or adminiftrators of the grantee, and 
by 14. Geo. a. c. to. § 9. (hall be difiributed 
as perfonal eftate. See Co. Lit. 41. b, notet 
(4) & (s)* 4- Term Rep. 229. 



A icffce covenants and (lOi) A LEASE was made by indenture JFor years without 
K"2mb:^£ tt impeachment of wafte» ind one covenant wm. 

on the bond, he pleads that the leffee at cvery falling of wood fliould make a fence 
pucalio^^^^ ^^ ^"^^ *« 'Pring i and he was bound for the performance of 

edandnoinctofure: the the covenants. And in debt on bond he pleaded the indent 

defendant'srejoiningthat , /... , , r ^Hi«»A* mac inacn* 

he did inciofe, is a de- ture, and to the laid covenant pleaded that he had not felled 
l»arture and jcofaU. ^1,^ ^o^j &c. And the plaintiff fhewcd the felling of two 
It h!' 8 °ti^'b. Dy. ^^^^^ ^f wood, and that the defendant did not make any fence 
joj.a. aiy. 37 1- P^w. to fave the fpring : and the defendant rejoin^ that he made 
%l^\H^lii. ^""^ a fence &c, a^d of that he pup himfclf upon the country; 

and 



Trinity Term, 8. Queen Elizabeth. [ I53. b. 1 

and the aforefaid plaintiff does the like, therefore let twelve [BacAb. picas (L): 
^ , a. Wilf. 96. 4. Term 

&c. And thi^ was holden a jeofail and departure ^ and the Rep. 504. 585.] 

jury at the bar difcharged for this in the Bench. 



Cecirs Cafe. 

(loa) ^LEASE was made by indenture to one TT. Cecil ^.t^X'^/b!ftTf 
the elder for the term of forty-one years if he « he die within the 
fliould fo long live ; and if he Ihall die within the aforefaid ][ J^;^^ ^ Vlf Ac 
term, then Elizabeth^ the wife of the aforefaid fT. fhsll have " fo long live 5 but i£ 
'and hold all the premifes for the refidue of the faid term com- uj^praV' thcfe limita- 

plete if fhe ihall fo long live ; and if {he (hall die within the ^'^^ o^" "« void, m 
i- /. . • 1 »», -^ .t . ^ ^ t r /--I r^^/« 11 the terra expires at tl|e 

aforefaid term, then fy. Cectl, the fon of the aforefaid py. Ihall death of c. 

have and hold all the premifes for the refidue of the aforefaid l' ^^^^^ ^""i^'iV^' 

5 6. E. 6. 74. b. Plow. 

term not completed, if utfufra. Whether thefe limitations 520. b. 83. 5x6. 24. 4. 

or remainders are good, or not, was the qucftion. And by ^"^Lcon!^ 195. py. 7. 

Ae opinion of Catlyn and Dyer die remainders are void, *77. *>• 358- »>• a.RoU. 

becaufe the term is determinable upon the life fsilV. C. Alfo i©. ca ^gf^Mo. 47^ 

the refidue of die (aid term cannot remain &c. See ColthurJFs l ^' ^53- 4- Co. 153. 

rshep. Touch. 172. but 
*Cj/^, Eajl. 4. E. 6. fol. [23. of Pbwd. Com.'] i. Burr. 281. contra.] 

(lOft) M. 32, 33. Elix. Rot* 183a. in C. B. between Guex and Edwards^ [Cro. Eliz. 
2i6« Mo. 297. ] it was adjudged a void remainder. 



(103) 'T*HE Jufticcs of each Bench were aflembled in this Whefethc;ufti=e8 write 

^ Term for the framing and ordering a certificate ^^ thct'ift^^:^^^ 

of auterfoits convifi to be obje&ed againft a felon who prayed ttrfattcomia under 34 

his clergy, j. Whether the Juftices before whom &c. fhould ihiido It in their < 



write to the Clerk of the Crown of the King's Bench to '««'«•• But judgc» on 

i- 1 ^ *-. . - the circuit in one county 

have the certificate of the former conviction in their own fending to judges in an* 

names, or by writ in the name of the Quee- under the teft* '^^;^^:^^ 

of the Jufliccs &C. — And becaufe the words of the flatutes » arraign an acceflary^ 

34& 35. i/. 8- c. 14. are, that the Juftices fliould write JeSigtLS.'^'^ 
to the Clerk of the Crown, the better opinion pro hie via I>y.»5®- Stamfl 13^.1.7. 
was, that the Juftices fliould write in their own * names &c. t *• ^^^^^ *"• C- 459-1 
But where Juftices of one county or circuit (where an ac- ♦ f 254. a. J 
ceflary is to be arraigned for felony committed by a principal 
in a foreign county) write to the Juftices of the foreign 
'county or circuit to be certified of the conviftion, and at-^ " 

i&inder, or difcharge of the principal, the better form is to 

3 A 2 write 



I ii54- a- 3 



Trinity Term, 8. Queen Elizabeth* 

write by writ, and not in their own names, becaule JuflicH 
write to Juftices, where the ftatute of E. 6. in the ad and 3d 
year, c. 24. hath fimilar words to the above. 
If a wife procure the Such a Cafe happened in the 15th year of the prefent 
hyli ^tmvnin ter s3b- 0^^^*^ between the Terms ofEafiersLnd Trinity, Upon the* 
fence, it is not petit indi<%Tient and arraignment of the two wives of Saunders 
is acccfTiry to muitler ^f London and Drury for the death of Saunders in Kent^ 
only, for the crime is ^vhercto the Women Were acceffaries in London^ and there 
but murder in the prin- . «-.*/.. *^ it -r 

cipaL arraigned as acceiiaries before the Mayor and other comma- 

Sunif.io. PoultoD,224. Aoners of oyer tf terminer', (and Browne who was the prin- 
16. Eliz. 332 a. 40. . . ,. o 1 '. «r r ./• 1 I • 

Aff. 55. I. R. 3. 4. a. cipal was indited in Kent juper vtjum corporis^ and the m- 

3. Mar. laS.a. Crompc (jjfhnent removed into 5. R. where Browne on his own con- 
15, 16. 

feflion was condemned in Eajier Term, and executed in 

Sniithfieldj and afterwards hanged in chains at Shooter's Hifl 
in Kenty near the place where the murder was committed) the 
Juftices of oyer i^ terminer fent for the record to Sir Ro- 
bert Catlyn, Chiefjuftice^ Keeper of the Records of the 
Queen's Bench. And quare the form thereof. And in Whitfun 
Week the women were both executed in Smithjield alfo, by 
hanging only, and nbt by (a) burning the wife of Saunders^ 
becaufe, although (he was acceflary to the death of her huf- 
band, yet the principal was no traitor, but a murderer only. 
Note 40. Lib. JJf, p. 25. Jimile, 



[ I. Hawlc. P. C.*i3a 
1. Hawk. P. C. 445. ] 



(a) By lo.GiO, 3. c. 4.S. the punifhment 
of burning women conviftcd of petit trcafon 
is changed to^anging as In common cafes of 



murder, and in cafes of high trcafon they 
arc only to fee drawtf Vi ttie place of execu> 
tion and there hanged. 



Crompton's Cafe. 

fuir.wf;fr (*°+^ M^^- '^"* * ^"' ^ acknowleged of Hilary 
nufce die, tlie flnc (haJl Term ill the 20th year of H. 8. to Peter 

^r^'^'X^^^^ ^'""^""^ ^""^ """^ ^f "^ ^'^ "^'^"'"" ^'"^""^ '^"'■g«»»' °f 

required by4.H.7.c 24. lands and tenements in Olney Wejlan and other vills in th^ 

now eiea^toh^iVeTin- county of Bucki^ by dedimus potejlatem direfted to John More 

der (jhat lUtute. Knight, Jufticc ; but the writ of dedimus pqtejiatetn made no 

4. Leon. 96. mention of the county, as is ufual : and the writ of covenanti 

f See 3. Cro. 693. ] , , ,. >....' , ^ 

-^ and dedtmus potejtatem with the concord was certified, and 

19. El 355. a. piowd. the King's filver entered in the fame Term ; but the fine waa 

EK^isf.b!' u^Ua'si..; ^^^ engrofled,but remained in the Chirographer's office. And 

t.Co.«4.b. 4.Co.7a.«. now in this Term application is made by H. Crompton^ foa 

and hejf of Peter, to have this fine engrolTed with proclama* 

tions. 



Trinity Term, 8. Queen Elizabeth. [ 254. a* ] . 

tions. And becaufe a fomudon is pending now for part of WcftHPwfidentsruw, 
the land. Curia advifare vulu And afterwards, s. in Michael'- 
mas Term, it was holdcn by the Court, that the fine Qiould C^^* «* ^^^ 34v 
be engroflfed, but that the proclamations (hould not be entered 
nor engroiTed, becaufe the parties to the fine are dead to 
whom by the ftatute of 4. if. 7. [ c. 24. ] ele&ion is given 
to have the new form of the fine according to the ftatute, or 
die old ; and here is no party to make the ele&ion* 



* Michaelmas Term, ^ [ ^54- b- ] 

8. and 9* Queen Elizabeth. 



BoUes againft Nyfeham. Mich. 7. & 8. Eiix. 

■ ■ ^ -^ Rot. 1710. 

(i) TN debt the plaintiiF declared tibat he was feifed in fep Debt for rent againft die 
of certain lands, and by indenture leafed them tjo oite. dcvifeeof ateimor,and 

^ T% r r /. Lii,/T- demurrer, ift, Bccauft 

A. B. for a term of years rendermg rent, wh^repy the lefiee plaintiff did not fliew 

iHxame pofleffcd, and being fo poffeffcd made his y\\tl^^'Si^^ 

(a) at l£c. and kyjbe /aid will willed and bequeathed the whole their confent. adiy, For 

term and his intereft aforefaid to the defendant, and died; Z^^t^r^^^Toi 

after whofe death the defendant entered, and became poflefled the devife. 

thereof; and for the rent arrear after the death he brought [»»*«>. «s»- S-^.] 

the a£tion of debt^ and did not ihew in certain that the lelTee 3^]^ ^^, 

made any executors, nor that the defendant entered by the ^ ,.^ 

' . Gouklib. 35. 5*. 

aiTent and licenfe of the executors : and for this caufe the 

defendant demurred in law to the declaration. Alfo for that ^ o^!:*''*^^-?:^t^t 

the defendant did not fay exprefsly, x. " whereby or hj virtue 13- b. 9, b. 37. H. 6. 

** of which bepie/fy bfc. he entered^ &f f." although he hath p^, j. ai.io*?* Dy. 

the word pojifedy yet it may be he entered after the death ii8.a.iS4.b.»e4.a. 5. 

^ , /, , r r X. .1 , ^ .t » . . H.7. 14. 4.co.t«.b. 3. 

of the teftator by force of another title ; and fo mall it be cro. 678. 9. H. 6. 53. 

the rather intended : and then if the defendant be in of ano- '^ "• 7- 4- Dy. t48. a. 
ther eftate, or title than as affignee of the lefiee, this aftion i)^J^^^^i, ]^' 
of debt does not lie againft him for want of privity ; Where* 
fore &c, 

(a) Thefe words in Italict are omitted in | the old one of 1592 and iii tb^t of 16^7^ 
the iail editi and in that of 1621, but are in j 



3 A 3 * Bell 



£ 1^4* ^•l Michaelmas Term, 8. and 9. Queen Elizabeth* 

Bell a^ainfi the Bi(hop of Norwich. 

•Tlittthe prefentee Ut (2^ jnELL recovered in quare impedit the prcfentation to 
baimter of tvrcrm and JD , c o^ l xt 1 j - ^ ^ e o ^ 

unlawful gamete which ^he vicaragc of Sioke Nayland in the county of Suf^ 

!ire mala frobihita only, filk againft Ac Bifliop of Norwich. And upon the alias writ 

18 no caufc for the hi- ' ° 

ihop to refole to admit to the Biihop, he returned, that the plaintiff, before the receipt 

^^^ of the writ, prefcnted to him one Marcant his clerk, whom 

ao.a? i.inft.V3».^ Hob. ^^^ ^7 "8*^^ "^^ ^1 *® ccclcfiaftical law hc could or ought 

496. Gold.35. 14.H.7. to admit, bccaufe at the time of the prefentatign, and all the 

if. 7. 7..* * time of his commorancy within his diocefe of NorwtcHkii 

K.8.67'a ii.Co.Sy.b. commonly haujited taverns, and other places, and games iU 

[ 5. Co. 58. a. Watf. legal and prohibited : wherefore, and for divers other like 

Coi^ 389!! Com. Rep. crimes, the aforefaid Marcant was criminofut^ and fo an im- 

3^^«.l' proper and unfit perfon to be inftituted into the vicarage 

aforefaid &c. And by the opinion of all the Juftices the re- 

. turn is infuiEcient in the laatter ; for oU ihefe particular fiiults 

ipecially declared above, are not fufficient to make the pre- 

fentee criminofus^ becaufe none of diem is fuch crime as me-' 

rits a refuiiU, for they are not mala infi^ but by prohiUtion 

of law &c. Alfo he does not excufc his not returning the 

former writ} Wherefore &c. 



• [ ^SS^ a. ) 



'A foreigner as well as * (3) JLfEM. That by the cuftom of the city of Londcm 
L'STtaTll^ " <■««'§"" as weU as a ciri«n and freeman 

the cuftom» but not in thereof may devife his tenements in London which he hath in 
Kki?8Jtoe^\ iwwith fee-fimple to another in fee. And this appears E. ii. /f. 7. 
iudilcavcbut tocorpo- [21. a. pi. 8.] from the certifying by Fitzjanusj Recorder of 
^' ' X. in the Bench. But by 45. E. 3. fol. 26. fdch a devife 

?N. C 131? Br. De- cannot be made in mortmain unleis by a citizen or freeman 
viib, 51. Cuftome, 7. of the citv wiAout licenfe of the King. Similt 5. H. 7. 
93xb. DeTiie,a8. 44. fol* lO. oc 19. and this even to corporations or guilds, or 
B. 3- 33» •• 7i-J>- 7« other mortnuuns, as houfes of religion or fpiritual corpora-t 
a8. aet, as. 24. Hob. tions withm the faid city, and not out of it : but fU4trd 
5*koiAM^56^^.'RS'. ^^^^^' Sec who (hafl be called a citizen, 38. Li. Jf ij, 

Ab. 580. X. Kek 618. [ pU 18 .1 

[ x.BYilft.199. Seethe 
Charter x. Ed. 3. Laws 
of Lood. 1 3. Cro. Car. 
948.576. PriviLLond. 
sio. And fee 4. Tenx| 

* ^ (♦) A MAN 



Michaelmas Term^ 8. and 9. Queen Elizabechf ( 255. a. ] 

TriD.uIt Rot. 1143. 

(4^ A MAN made aleafe for ten years of a tenement} and A. is bound to ««>/'^ 

certain land thereto belonging, in which one had a ." ^i tLrwirfiowUn* 

good eftate for the term of his life by copy of court-roll. " tcrmption of himfetf 

And the leflbr bound himfelf by bond to the lefTee with this pyhoidrr'senteringbyan- 

condition, j. that if the leflbr //(^r the leflee from year to ^"."L*^^ is no breach,. 

' ■' •*' ^ unicfs A^ aatially pro- 
year dunng the term quietly and peaceably to have, hold, and cured the difttirbBQce. * 

occupy the tenement and land aforefaid, and that without iS.£.4.&o.b. i.Ro. 

troublei vexation, or denial of the leflbr, or any other perfon jo/ao"^. & 4k. 9. "oy! 

or perfons, that then &c. The leflee entered upon the co^ *+o*- 344- Hob. 75. 

pyholder } and afterwards he re-entered, and oufted the leflee. \ ^*""'J- 5^ 59- f Co.; 

*' . 80. Plow. lAo. aSi.' 

Whether the condition be broken, or not, was demurred in a.KebL2oi. 1.^0. Xb. 

law. And by the opinion of all the Court on good confide- ^^^.7^8^ "3^; ^J; 

ration, it feems that the condition is not brol^en ; for all the 379. a. 

feque! of the condition depends on the firft word, x. /wtf^r, [ ^^^us- 43- »• Term 

^. .. , ^ T^ ^. ,, 7/.^ Rep.671. i.Hen.Bi.34. 

which IS a verb pamve t to no act is to be done by the ob- 3. Term Rep 587. 4. 

lieor, but only the fufferance of him, his executors, and af- P"* Rep. 617. 620. 

P ' Shep. Touch. 163. 1 

figns, notwithftanding ^ words, ^^ and that without troubli 

** (^c* Qr any otbir pirfin^** which have a meaning that the 

obligee ought to ei^oy the leafe againft all others &c. But 

if any procur^pment or occafion of the difturbance be through 

the obligor, his executors, or afllgns, then he hath forfeited 

the bond, &c. iV<Vt the word that is tranflated into Latin 

koc^ which refers to the word /uffer as it (eemst See 



Where a church Is void 

(5) A MAN having a bwefice with, cure to the value of ^S"^^t:.1 1^(1 
ten pounds or more, takes another benefice with "™*y *"cur without no- 

...,rtt. . »/•«• •! .i.. tice to the patron. 

cure, and is indutted \fito it; now ^he firft is void, as if it ^^ g^ ^^7. a. 4. co. 
were by death or refign^tion, and this by ftatute 21.//'. 8. 75^. 79^. 14. H. 4. 

', , , ,. . , J . . ^ 17- «• Dr. &Stu. 116. 

[ c. 13, ] but the ordmary is nc»t bound to give notice of The patron ihaU take 

this avoidance, by the opinion pf the Juftices of the Bench, ^""^'^ ^!" »" avoidance 

' . , ' , . r i- L /. °y creation or ccflion 

becaufe the patron might take notice of luch manner of Fitz. al. contra, fo 3^ 

avoidance as well as the ordinary &c. Simile H, ii,\EU%. [Waif.CLL.6. 3. Bum. 

^ ^ ^ , Ecdcf.L.9C,9i. Wood»« 

^J//.J fol. 347, Inft.151. Bul.Ni.Pr!. 

i»4- a. Wiif. 200. 3. 
BuiT, 1508.] 

(5) Jlf.€9*H Exchequer Chamber, Pr/V/'jCi»/?, [ 9. Car. Jon.* 337, 338. Litt.i88.30>.] 
thst by taking of the fecond benefice the firft is not voidable Only, but de fiiSa void, und 
^hat is the r^afon a lapfe Ihall incur upoa [ without ] notice. 

3 A 4 Pomerey 



' • [ 255« b. 1 Michaelmas Term, 8. and 9. Queen Elizabeth. 

* l^omerey againjl Wichehals. 
In awntofjntrufionof (6) A WRIT of intrufion of ward, the marriage not being 
:^ZS^Z; fatisfied, was brought by .P*;n.r^againrt ir.ch.hah. ' 

traverfe the tender, the And the writ and count fuppofed a tender of marriage to the 
render *of^mMri^ defendant when he was within age, without difparagcincnt ; 
But it fecms a valore g^d hc Tefufing that marriage, intruded himfelf &c. his mar- 

maniaga lies without . ..^.^,a,, ii>i #.ii 

tende? 7amtfi quart. Tiage not being fatisficd. And the defendant traverfcd the 

44 £.3.4. X5.28.X.3. tender, and of that he put himfelf upon the country. And 

AdiwTi^'^k: Sut. jI\ ^^ ^^** P^^* ^^ plaintiff demurred in law. And by the opi- 

37- Br. Forfeiture de nion of the Court, the traverfe is well enough; for the plain- 

j8. *Aalonfur4eStati tiff has exprcfsly fuppofed a tender by his writ and count, 

15. 6. Co. 70. b^ B. wherefore hc hath given advantage to his adverfary to take 

31. H. 7. »3. a. %L El. the traverfe. Yet by the opinion of Welshe and Browne, 

565. a. 3. Cro. 469. a writ ^^ vtf&r^ »wr//tfWi lies without tender ; but Weston 

^. Co. 74. a. 5. Co. 126. * 

K a. H. 7. 9. a. 7. and Dyer doubted, by reafon of the words of the ftatute of 

?o6^* "' 5i. 'i^ff.^6; J^'^^^''y<^' 6. [c. 7.] which are, « Si hark pro domino fm 

Br. Forfeit de Marriage, cc jg noluerit maritari tfr." pro domlno fuo imply a tender: 

19/3^5.11.6.^52. Card, qu^^^^ See i7. 40.£.3. [6. b. pi. 12.] iffue joined in fuch an 

71. 22. E. 4. 41. a. a6lion on the refufal, and that the tender is traverfable. And 

[Cro* Jac. 66. Cro. M. %\. E. i^ io\. s^. [43. a.] obiter in ciTor, agreed by the 

Car. 502. 2. Blac. Com. whole Court, that the tender in this a£lion is traverfable, not- 

c 24. the valor m^ri. withftanding the words of the ftatute, ^^ Maritagium de mer^ 

tagn is takm away.] a j^^e pertinet fcf ^ . " 



Trinity College Cafe. 

A devife in 4 & 5. (7) (^^^ Allen Gierke by his laft will in writing gave 
Ph. and Mar. tt> Trinity certain tenements in London in the 4th and 5th 

College Cambridge, is ^ r% , n r y ft /-,. > 

good by I & 2. P. years of P. and M. to the mafters, fellows, and fcholafs of 

t^^^^^^l^ ^^'^''*y ^'^^'^' ^" C<^^ridg\ and to their fucceilbrs for ever, 
Tenk.Cent. 6 c 6. s.c ^^ ^^ finding of Certain grammar fchools,.poor fcholars, &c, 
3.KcbL554. Coke, 25. And Whether the devife be good by the ftatute of 1 & 2. 

»3.i36 2.BrnM4«- ^** ^ ^' ^^'^' §' 5^'] ^- ^f ^^^ife made to fpiritual 
i.Ro.Abr. 556. R,«. corporations, notwithftanding the z&s d4 terris ad mortuam 
ii.Co» 71. •. Dy. 33. , 

fk. r». I. KehL 168. manum non ponendisy or any other ai^ or ftatutes to the con- 

%. KvU. 66. ^jyy notwithftanding. And by the ftatute 34 & 35. H. 8. 

[c. 5.] of Explanations, which has this parenthefis, s. (ex- 
cept bodies politick and corporate) this devife is not good ; 
then the devife ought to be good by the common law> or by 

the 



Michaelmas Term, 8. and 9. Queen Elizabeth. [ £55. b. ] 

the faid ftatute of i Sc2.P.i^M or otherwife itignot [This ftat of i. p. and 
good. Yet afterwards, s, in Michaelmas Term^ in the 9th by i.El.'c. 1. §. %. but 
and loth year of the prefent Queen, by the opinion of all the ^^f^^^' ^1^^ ^ 
Juftices of each Bench, and of the Chief Baron of the Ex* good. See1.LcT.ft84, 
chequer, the devife was holden good; and the .ftatute of »• B'^*^- '^©P- "«»0 
I k 2. P, ^ M. ought to be fiavourably expounded. 



(8) tN debt againft one as executor, who pleaded m ungues ^ ^«"«« *^ «%flK^ 

^ i ^ ,. , , , . .^^ \ the ordinary dirtaed 

executor^ nor did he ever adminift^ as executor,, one to fell peri/hable 

the plaintiflF averred that he had adminiflered divers goods f^\ ^^t the party 

'^ . . felhng u thereby an *«• 

&c. as executor ; upon which they were at iflue, and a fpecial tutor 4t Jon torti for the 

verdia found, s. that the defendant, by virtue of a writ aj. JJ^^^i-n^tf ""noc 
eoUiggnd^ granted to him by the commiflary * of the biihop of ln\stxpnade$ttigend' the 
the diocefe, where the deceafed died inteftate, in which alfo grantingthem fhouMte 

there was authority given to fell and. e»pofe to.fale fuch *lf?^^**-. 

J ^ ^ , >f r .« .» ^ tVjn.Ab. Executor, C. 

'goods of the deceafed as were of a pernhable nature, aiut a. i. Skin. 3(5.] 

which could not be kept without lofs, and to render an ac- ??• "t'P^ ". i.Rot 
^ ' Ab. 918. 5. H. 5. xa 

count thereof &c. had fold ten quarters of grain, called wheat Py. 166. ai. H. 7. 

com, rf the goods of the deceafed, at th* Feaftof /** Annwk^ Sk ^^^^854?*^ 

aation of the bleffid Mary^ itc. and the proper name.pf H. 6. 27. b. 26. £.4. 

the commiflary was not expreflfed in the writ ; and Whether a. 7. 15. b. '5? H.'^ 

this was fuch an adminiftration in law by which the defendant i*' '^* ^' 7* sS. tb 

ihould be charged as of his own wrong the Jury doubted> X35.b. sCo.s4* Ploir. 

and prayed the advice and difcretion of the Court, &c. And ^q^^J^ <>^*hf Le«. 

the opinion of the Cpurt was, that this was an adminiftration i »s9l. 

and the ordinary himfclf had no fuch authority to feU any r*JJ[''V/£^*^ 

goods, although there was danger of their perilhing, ice. C Sw^* ^'^f 3<>'a 

And alfo the writ Je flligendo ought to exprefs the proper 23' for ^^*ia wS 

name of the commiflary or ordinary : and fo the common ^^ * ™^ executnr 

_ A f . » I . M • rt , dt Jon tort generally fee 

courfe was ftated to be by the civil doctors : and yet the x. Com. Dig. 264, 265. 
Court would advife till the next Term, at which Term ]^^\f^^^'^^}K^ 

. ' Ciodolpn. pt. a. ch. 8. 

judgment was given for the plaintiff. %, Term Rep. 97. 597.* 

3. Term Rep. 587.] 

(8) The ordinary is liable for goods which be hath in his hands by fequeftration. Dy. 
7. Eliz. 232. a. But he has no authority to fell any goods. 9. €•. 39. a. Hfnjlce\ caft. 



Michael, 



[ 256. a» ] Michaelmas Term, 8. and 9. Queen Elizabeth: 

SoMBBisT. Michael, Widow, againft Nethercoote and others. 
In dower, the ttnaiit (7) T^OWER unde nihil habet was brought by Elizabitb 
mud to the quecoy of Michael z^iti^ Nethercoote 2Xii others, who vouched 

ivhom he prayed aidi to warranty as tenants for term of life, Trijlram Michael the 
tQent w»» that the de- f^n and heir of the hufband of the demandant being within 

mndantrecoveragainft ^^^ ^^ j^ ,;,^j.d of the Queen by reafon of the ward of 

the tenant, and heover _J ' -^ / 

a^bnft the heir» but /• Strangiwayy aUb within age, and in ward of the Queen b j 

Sifr^S^S ^^^^^ ^^ * ^^""^^ '« ^"P'*^ ^f *^ ^^""^ ^f Jbbotejbury In 
fun age of the heir, and the County of D^ryJt, of which manor the manor of Chelton 
amoved^ ' in the laid county of Somerfet was holden by knight-fervice i 

Therecanbenodifcon- and (hewed the deed of the demandant's hufl>and of the demifo 
tinuance between «id ^ ..^ . , *- , . , . . . . , , . . 

|)rayer, and the firece^ ^OT life With Warranty for htm and bis heirs ; and prayed aid 

S^'^d?*'^^^'^ of the Quoon: wd they had it in Hilary Term laft paft, 
[BenL 118. s. c] ^"^ '^^^^ ^^^"^® ^ procedendo in the plea aforeiaid^ fnd in the 
4. Leon. SOI. $. C. rendering of the judgment in the fiiid plea with what dif« 
[F.N.B.359.iioce(4i).] patcfa &c. And now it is doubtful to the Court what ihall 
Hutt. 719 72* 9. Co. be done* And at length, by good advifement, judgment was 
17. ^ ^""^^ ^ given that the demandant fhall recover againft the tenants, 
s69.»7o. I. s. 3. 16. and diey over in value againft the heir; but with a ftay of 
96. £.' 3. 3of and 591. execution to the vake until the hands of the Queen are 
a«. E. 3. 4. 34. H. s. amoved &c. SimU^ H. 5. [E. j. 4. a pi. 15.] and 46* £. 3. 
48. B, 3. 5. b, 3. Ell [19- b. pi. 23.] and 2. H. 4. [23. b, pi lo,] but 27. E. 3, 
^'z l^'^' ^^'^' f^^* P^' 4^'3 ' ^pnira. (8) But the entry of the judgment 
Br.Dowicr,*!. 26. E. 3. ad vaUntiam above, was, that the tehants (hould wait (if the 
iV^I^Tm^Etotfl aforefaid rrj/?ftf« the tenements aforefaid wbei^of &c. tq 
cTx 28. I. £. 3. i». %'j, ifaem ought to warrant) for the recompenfe of the third part 
17. £.3. 47. Vouch- afbrefiid againft the feid Trijiram by reaibn of the faid .war- 
frf92. Br. Dower, »o. j^Mj to be had during his minority, and until the hands of 
the lady the Queen from the pofieffion of the land of the iaid 
f [ 256. b. ] ^* fl**U he amoved /be. * And note that the procedendo was, 
that the Queen*» attorney fees nothing in the Chancery 
wherefore the aforefiiid T4 (hould be bound to warranty &c» 
Fide bene. And a writ of error was brought, and error 
aiTigned cnly in a difcontinuance between the removal of the 
record for the aid, and Hac procedendo : and it was not allowed, 
bccaufe the paities are without day in banc for the time &c.. 



Theprefcntfcrmof en- (9) J14^^^ T'hat on the firft entering of proclamations 
tering the proclamations "^ on fines in the form which is now ufed, s. the 

of a fine did not com- ^ ^ , . , /• 1 » i «-* c-. i- • 

AeflcetiUe. Hen. 7. /c^ proclomaUW wa$ made 9n fucb a day and Term i^c. did 



Michaelmas Term, 8. and 9. Queen Elizabeth. [ 256. b. ^ 

not commence before 6. H. 7. notwithftanding the ftatute 
of 4. H. 7. [c. 24.] as appears by afearch of the fines in the 
Treafur}' ; ix relatiom BartbaJme. 



Martyn*s Cafe. 
(10) JIA'E M. That an aftion of trefpafs it uxort rapid it "Whether trcfprfs <fc a*-. 
abduad cum bonis viri was brought in London In "Zdtliri^^^^ 
the Common Bench of W$fimxnfiir\ and the trefpaf8> was inanyothcrcoumytlaii 
fuppoied to be in the pariih of Samt Mary U Bow in the detention was. 
ward of Cheapo And the words of the writ were, et ea [x3.Vin.Ab.13S.] 
injufi} ditinet et contra pacem it contra formam Jiatuti in *o» **• ^ 7- *• J5* 
bttjufmodi cafu proviju Note dus. And defendant pleaded 50a. 538. F. Nat Be. 
not guilty* And upon Ae evidence at nifi prius in the ^^^^^^^^^ 
GuildbalL London^ this Term, it appeared that the defendant Fitz.Trefpaa,s4i.s44. 
had committed adultery with the wife in Southwari (where j^ ^ p| ^^ 
both the parties inhabit) ; and that the wife afterwards of her ^^' J*>n^> 3^ 
own accord departed from her hufband at Ratlfffi in Mid- ' ^ 
dkfix^ and there remained a day a^d a night, and thither came 
to her Martjn the ilrfendant, jbhI coilvejFed the wife from 
Jtatlyffi to Jticbmond in Surrey^ to the houfe of a fifter of the 
laid wife. And whether this evidence will prove him guilty 
in London or not, I was in fome doubt, and therefore I moved 
the Jury to give a (pecial verdid according to the evidence, 
and refer it to the judgment of the law ; but they did not fo, 
but foimd him guilty generally, and aiTefled damages at three 
hundred poinds, and cofts, three pounds fix (hillings and 
eight-pence, ^an the law. And many Judges are of 
opinion that the faid aAion dees not lie in London. But the 
judgment was ftayed, becaufe the writs being examined, the 
original was returnable in J?. /!. u before us where(bever 
^c. And this by the negligence of Kyrrn the attorney. 



[ * 257* a.] . 
(11) npHE leffee for tcnn of life furrenders one moiety to ^. tenanc for life, hivr 

-■• the leflbr j and afterwards the leflbr by indenture "^^^^^^"^^ 

demifes Ae entire land to a ftranger by thefe words, s. the entire land, ^•bahtn^ 

^ habindum the one moiety that he had by the (aid furrender, ^ ^^ ^ "^ % 

♦* to Ae faid ftranger for the term of his « life, and babindum *^ yc»n after the death 

^ the other moiety which the firft lefiee held) to the faid « ^^q^ ^J^^ i^ac 

•^ ftranger 



t «57- *• ] 

«« for the whole," thii 
reicTvation is entirei and 
lie may avow for the 
vhole rent, though B. 
ftiU hold his moiety. 



Four kinds of Avow- 
lies, Co. Litt f. 269. 
a. KebL 444. 6. Car. 
Cro. J07. 5. Co. 7. b. 
10. 107. a. fee there. 
so. H. 16. 23. a. 35. 
H. 8. 56. a. 5. Co. 79. 
b» Keilw. 134. a. 2. 
H. 4. 14. Dy. 2o6. 
ao. H. 6. 9. Avowry, 

92. Z2. E. 4. 2. 26. 

H. 6. Avowry, 17. 9. 
Co. 135. 40. E. 3. 34. 
4. E. 3. 25. 47. E. 3. 
%f. a. 3S. H. 6. 23. b. 
Stat 21. H. 8. c 19. 
3^. E. 3. 23. Avowry, 
S9. Dy.85. 

[Gilb.on Rents, 34. &c. 
4. Bac Ab. 342.] 



Miclfeelmas Term, 8. and 9. Queen Elizabeth. 

« ftrangcr from the day of the death of the firft Icffcc for the 
" term of forty years if he ihould fo long live, paying and 
** rendering for all and fingular the premifes four pounds at 
" the four ufual times of the year." And the leflce is behind 
in his rent for a year ; and the leflbr diftralns, and avows for 
the entire rent, living the firft leflee. And by the opinion 
of the Court he well may, although the fecond leffec occu- 
pied only a moiety, for the refervation is entire &€• But 
becaufe the form of the avowry was bad in the conclufion 
thereof, j. as in lands charged and bound to the diftrefs of 
him the avowant, which is always intended of a rent charge, 
and for this rent above, which is of comnran right, he ought 
to have avowed upou the tenant by the manner: and alfo it 
was alleged that he was feifed of the entire land in his 
demefne as of fee, and being fo (eifed thereof demifed that 
land, s, the one moiety which he had by the furrender, and 
the pther moiety wh*ich he had in rcverfion, dependant upon 
an eftate 6f freehold aS above, which is repugnant, becaufe 
not i^^ ^^^ demefne &c. the avowry was holden tnfufficient. 



Trin. 8. El. C. B. Rot. 
X124. 

Judgment of damages 
by confeilion in a wnt 
Jir plcgui acquietand" ^ 
chough It did not appear 
that the pLV.ntiff had 
paid the creditor, only 
that he was impriibn^d 
for (lie debt (<i). 

liv. dc Er 

F.N.B. 

a. Ow. 19. 560. 24, 

a;. Pleader br. 3 43. 

4S. £. 3. 11.28. M.*gn. 

Clnrt. c. 8. 48. E. 3. 

»9. by Rirton. 



Eng. 434.S.C. 



Peter Coxe againft Will. Thornis. 

(12) jN phgiis acqutetand* the plaintiff declared that he 
was boimd with the defendant, as his furety, and at 
his requeft, to a ftranger by bill obligatory, and that on the 
day appointed the creditor was not paid by the defendant i 
wherefore afterwards the creditor brought a plaint of debt in 
an infifi'jor court againft the plaintiff upon the faid bill \ 
whereupon he was arrefted and imprifoned &c. And the 
defendant confefled the aiflion, and judgment was given that 
he (hould acquit the plaintiff againft the creditor of the fum 
and damages affeffed by the Court/ ^are what damages^ 
for non conjiat that the plaintiff has paid the money to the 
creditor. 



(a) But by the record in Co. Ent. 434.. b. 
it app ars. that the imprifonment was in cxe- 
ciuion, though the count does not ftatc -a 
rcJTul.ir judgment, for the words are, " idem 
** -Pctrus pro pra£di6tis centum et decern fo- 
•' hdis ad fcaam praedifti Willi' Alcforc 



" Cthe creditor) apud Burton fupcr Trent 
" praedidt* captus ct irrcftatus hi it, ac in 
" prijbna ibidim deunf qmufqiu idem Fttnu 
" prtedi^os centum ct decern folidos prafato 
" mUo' 'Alffare foMffetr Then fee Cro, 
£liz. 264. 369. and 2. Term Rep. 640. 



Swan 
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Swan azainji Stranftiam and Searles. Ten«n«for itfe makes • 

^ '' ^ kafe for yws (by dc- 

(13) 'TpENANT for term of life, remainder over in fee, mife and grant) render. 

* by indenture (femifed, granted, and to farm let, ^"J^/^IS?."^ 

for the term of fifteen years fully to be compleated, render- tenn,& tht remainder. 

man enters on the tier- 
ing thereout annually during the aforefaid term twenty mil- g^f. holden»thatanac. 

lings to theleffor, his heirs, and affigns, without any war- tion will not lie againft 

^ ' ' ^ 1 /r **** executors but upoa 

ranty in the deed, or any exprefs covenant that the lefiee an exprefs covenant* 

fliould enjoy the term. And within the term the leffor died, ^^p^J^d w^^ 

and he in the remainder entered upon the leflee, and he adiy, That plaintiff la 

brought an aftion of covenant upon the indenture againft ^^^^ ^^ w!^ci/*n 

the executors of the leffor, and fhewed the cafe as above, in ^ the timeof the ouil. 

the declaration, fuppofing the covenant broken by the exe- cation only. 

cutors, againft the form and effeft of the indenture aforefaid ; t^ ^"^ ^^' 3^3-1 
® Mo. 74. 1 

and upon this the defendants demurred in law. And in i.Ander.12. >s.c. 

Hilary Termy 9th of the prefent Queen, the cafe vras argued f^ ^^^'^ ^. ^ 

at the bar and bench. And by the opinion of all the Juftices ,^ Le^ f^^' ^, Leon. 

the plaintiff (hall be barred. And defers were found in the »04- M.7.aivdS.Eii«. 

declaration * becaufe the plaintiff had not alleged in fa£l that Co. 17. a. Dy. 14. 69! 

he was poffeffed, and afterwards expelled &c. but by impli- ^'^^'^ $^^H.6.^^. 

cation. Alfo the particuhr eftate with the remainder over [CiaEl.44i, i.Saund. 

ought to have been certainly alleged, and not f by implication "^- "• Lev. 194. a. 

&c. Alfo the form of the writ fhould have been guod teneat « \. ^ . . 

^ Reverfion with rent 

convtntionem t^c. di dampnis et de perditis occafione feV. For referved is caufc of 
thematterinlaw,threeofthe Juftices,/. Welshe,Browne, ^^tW' a."^ 
and Dyer thought, that the executors fhould not be charged *<>• H- 7- lo- b. by 
T)y this covenant in law, becaufe the covenant in law ends Conftabk. 22 *H. t 
and determines with the eftate and intereft of the leffee ; and ^ . ^"* "^^ ^y ^^« 

. r rt er ^ ^'^ ^ ^^e leffee for 

if It had been a covenant m fadt or exprefled, or warranty of life the rent and revcr- 
the term expreffed, it would be other wife j and no caufe of fi<« «*?<>««> «c>H. 7. 

. la b. 32. H. 6. 32. b. 

ai&ion is given againft the teftator in his lifetime: and for 3. £. 3. 4. 48. £. 3. 
the argument of this cafe fee the Treatifes £/<? NaturS Brevium^ d^.' sj^'J^zzt pl'st 
and the Regiftery and M. 4. [A\ 3. 57. pi. 71.] and M. «• Bm\ x6o, 161. R. 

(13) 7r/if. 22. 211%. Rot* 859. fuch a judgment ww given between ♦ A^ow»/«^ and //^/W- 
Jbre in Suffolk^ and the opinion then was, that this *6tioii lies againft the executors of the 
iefifor who was tenant in tail. Vide Beudi. 150. pi. 208. 

E, 41. Slix, Rot. 394. B. R. Noke v. Jama [4. Co. 80. . Cro. Eliz. 674. S. C. but 
not exaftly S. P.] ruled accordingly, where tenant pur outer nJie made a ieafe for years, 
and cej^uy ^e vit died during the t«rro. 

Set the cafe of Ltiton and Walker, *t» M. 1653. fol. 82. a. where Rolle, Chief Juflice^ 
4oabtcd whether the law be fo as is here adjudged in the cafe in Dyer. 

36. EU%. by ¥enner\ but 33. Eli%. ruled (jood, for he caaaot be expelled without pof- 
fciuoOy«|' 3Q4t 38. tf. 6. 12. 19. £. 3. Brief e, 370. 

t Ox\i. pet uneo fi»4. 



[ ^57* b» 1 Michaelmas Term, 8. and g. Quecii Elizabeth. 
ft6o. Dy. 35S. a.Kc- 7, Jf. 3. [65. a. pi. 67.] where the heir (hall be charged In 
3.*Cro.^i57. ^Mo."!! Covenant, and the ftatutc of bigamy [4. £. U ft. 3. c. 6.] 
400. Went-iSo. Sty. j. j^j{ ,f (onceffl, and M. ii. i/. 6. [jBg/?. fol. 41. b.] 
ty'.v^^i^^r^^- pi 6. if. 7. [2. a. pL 3.] and 2. H 4. [6. b. pi. 25.] and 42. 
R6.'a:^7!M.3.^ ^- 3- [3. Pl- 14-3 and 20. [30.] E. 3. [6. b. 14. a. b.] in 
Fitz. N. 104. 4.E! 3. ward,, by the ^een Philippa v. Simkyn Simeon^ and 47. and 

Te ^z^^'T^S' i^ *^' ^' 3- f**- *• P^- 5^-^ "^^^ *^* J^^' "^^ P'* ♦•^ *^ 2*' ^* ^* 
3a E. 3. 36. Countr. [52. b, pL 26. 32. b. pi. 27.] and 26. H. 8. [3. b. pi. 11.] 

Kccovcrinvaluel i?*5. ^nd afterwards, in HHary Tefnij it was again aigued at the 
Co. 8. 18. 6. Ca 15. Bench* And for the matter in law Weston was of opinion 
38. E. 3. 14. 18. H. 3! againft the three other JufticeSy becaufe the Icafe was by 

Covenant. 30. 7»- F- indenture, which is matter of conclufion and eftoppel^ but 

Nat. 140. C. 3. Cro. 

914. if it were by deed poll, he agreed with his companions. And 

145T146 c. 41 E^ V 9"^^^ ^^^^ difference &c. But Browne put this cafe. 

3* t>« A man feifed in fee-fimple made fuch a leafe by indenture 

for years as above witliout exprefs covenant, and died, and 
his heir in by defcent oufted^the termor, he ihall have an 

fa. Com. Dig. 561. aftion of covenant againft the heir for the privity &c. And 

DoQgL I$7» Dote 59* ri/Y» *»i /^ni •niiif»j" 

See lb. 461. note, and fo the allignee of the termor Ihall have againft the leiior if 

M ^i H«B1^^^^ ^^ ^® oufted by him without exprefs words of warranty or 

TtnnRep.75.] aiHgnment, quicrg thereof, and fee the ftatute 32. if. 8. 

tBuLNLPr.158— 161.] ^^ 2^ ^nj afterwards, in Eaji'^r Term following, judgment 

Plow. 457. "^ Bn Depn. ^'^^^ given againft the plaintiff in the principal cafe before. 

tf,ia 4. Co. 8. 5. Co. The fame cafe in cffeSt was fo ruled in Trinity^ 2 ad of the 

ft Wood « c II P'^^^' Queen, between Broderidgi and Windfire\ and a 

4ift.Sheph.T0uGh.x749 demurrer to the declaration, becaufe no exprefs covenant or* 

C^ ^.^^.^iDougi! warranty of the term was comprized in the indenture, but a 

43. X. Hen. BL 34. ] naked covenant in law. 
[SeeCowp.374— 376.] 

%}XiV^agatnfi Rigby. 

Itt tre^Mift, dtfbidnt (15) HpRESPASS for a clofe broken and grafe deftroyed 

U^^^;^:StT^ ^ ^PP^^i »>y S^'^ *g^ft ^'>^- The defen. 

in the king*» fotft, and daat (hewed that die thirty acres of land called Hmufiild in 

mraei, and pn^ 1^ ^® ^^^ aifignment, were from time whereto memory runneth 
Whetfi^ tfie phintUF not, within die metes and bounds of the foreft of ff^akham 
tomf^9fmn} Bnt >n ^ county aforefald, of which the Queen and her pro«^ 
^ i^ *^ ^^ genitors &c. were feifed in fee in right of the crown, and 
[7.H.6.3&] ^^^^ ^ defendant was a fbrefler of a uralk there called 

Epping JValky by patent made to him by £. 6. for the term 

♦ [ 258» a.] ^^^^ ^^> ^* **^ *^ * ^^ **^ ^^^ '^^^ within and 

parcel 



Michaelmas Term, 8. and 9. Queen Elizabeth. ^ [ 258. a. ] 

I>arcel of this faid walk, and demanded judgment / rggtnd 

inc^nfultd isfc. And the plaintiff took a counterplea that the 

iaid place called Hcmiclofe was out of the limits and bounds 

of the foreft, and n6t within them, and not parcel of the faid Mo.S4», 

walk} &c. Siuare well, Whcdicr he fliall have the counterplea 

here, of which the Court would advife. See thereof <t* 27. 

H. 8. fa 34. and E. 4. H. 6. 2. f 18. pi. 4.] and H. 33. if. 6. 

foL 3« [a. pL 10,] and entered by the report of the book, ^ jj ^ ^^ 

^^^ 313. but it is not found in this Term and roll, as it was 37- H. 6; 3a. 

fearched, and 7^ 37. H.b.%. [28. pi. 7.] and i. //. 7. in *! e. i la 

affize, Qrtfes^ other, foL 23. [28. pi. 6.] and S. 22. E. 4. •'• ^"^^ *^'*^ 

28. [20. pL 48.] and Af. a. E. 4. (26. a. pi. 29.] all thefe 

books tend to this, diat the counterplea is good to aid in this 

adion, but not in a real adion. But M» 28. H. 6. fbl. 4. and 

M. 27. H. 8. fo. 34. [28. a. pL 15.] tend to the contrary, 

and to tfaefe authorities WfiLSHB and Weston, Ju^cesy ^^^ vfa. ak 195. ^ 

accorded, and againft the counterplea; and Browne and Keb.741.] 

Dtbr to the contrary, and they held with the counterplea, 

and againft the aid of the Queen; and the demurrer was rrH-t Cro.174. 

-continued until Ae next EafterTerm, when the Counfel for ^^ "' ^' *^' 

tfie plaintiff, which was Bmlowes, confented grath to die aid 

without arguing the demurrer, wherefore the aid was granted, 

tt Jic fequib^ntur ferns Riginanu And 11. H. j, 48. [7. b. 24. E. 3. », t^.h, 

pi. 29.] in trdpafi the defendant pleaded a grant by patent ^°«»^-^'«y^> ^^ 

of the King to the prefent Queen of the land of which &c« 

and that the Queen leafed it to him at will, and prayed aid of 7. h. 7. 7« 

the King, and could not [have it], becaufe he was a ftranger 

to the patent, and nothing is loft by the King in this a£Uon. 



Utl$rj 



£ 258. a, 3 

Hilary Term, 

9. Queen Eliasabeth. 



Pollard againft Paine. 

la tjtmmi ffnm Ibr (*6J 1 N iji^ione firma in 5. R. by biU, the count was, that 
tithes, and » bam and one W. Turner^ Dean of the cathedral church of 

^dgment that plaintiff ^^Ui in thc county of Somtrfet^ was feifcd of tlic re^ory of 

fliaU recover tht nOp ^^ parifh-church of Chari with its appurtenances in the 

hmn and gtord(n% and a . 

writ of feifin according, county of Sonurfity in his demefne as of fee; and being (b 
^' "l^^ofn^ ^^^^ ^y indenture demifed thc tithes of thc corn of the laid 
than the plaintiff de. re£lory9 together with a certain barn and garden to die faid 
Sron that*aKo^"hSrfi» reSory belongings to the (aid plaintiff for the term of fixty 
this is emmeous or a- years, by virtue of which he became poffeffed thereof. Thc 

O^ndable, musre, . 

S H a. 1 H 7 defendant pleaded a bar, to which the plaintiff demurred in 

S.a. 5. Co. 36. Dier, law, which was holden infufficient by the Courts and upoa 

X16.304. 9.Car.Cro. ^j^j^j^ ^j^^ judgment was entered in this form, i. « There- 

[Haidr. 57.] ^* fore it is confidered that the aforefaid plaintiff (hould 

ii.H.6.6/ 7.E.4.6. tt recover againft the aforefiiid defendant, his term aforefaid 

* r 2 c8« b. 1 ** y^* ^ come of and in the re^ory^ barn, and* gar din afore» 

** faidy with the appurtenances^ and that he ought to recover 

^ his damages againft the aforefaid defendant by reafon ~of 

Dy 6<. b. 34. E. t. ** ^^^ premifes &c. wherefore it is commanded the (heriff 

Damages, 7. 19. E. 3. tt j^at without delay he caufe the aforefaid plaintiff to have 

E?a. Damages, 13. s! ** ^^H poffefSon of the reflory^ baniy and garden aforefaid 

H. 6.4. Damagp8,»i. u ^//^ f^g appurtenanceSy and that he enquire of the damages 

<< &c. and for that the Court are not yet adyifed what 

" damages he hath fuftained by reafon of the premifes &c." 

And upon this damages were found, aiTeffed, and returned 

more than the plaintiff counted for; and judgment was 

thereupon given in laft Trinity Term, And Whether this 

judgment be erroneous, and amendable by the Court now in 

this Term, or Whether it be well enough, as it is for die ' 

tithes, barn, and garden ? And the words of and in the reffcry 

«i. H.7. 34. aforefaid are void and fuperfluous words, becaufe the endre 

41. £. }. 7. redory was not leafed, and no term fuppofed therein by the 

(16) -E. I. Car, B. R, [Lat. 61.] Hemes' and Sfromer\ cafe. BjeSiQne firmit of a manor^ 
thc jury found thc defendant guiity for a meffuage and curtelage parcel of the aforefaid 
9uaor U^, foU iQ* 

county 



Hilary Term, 9, C^ieen Elizabeth. t 25^- b. ] 

fcouPit^ but in the faid three particulars, Alfo no exprefs 3. Cro. 544. 10. Cd. 
judgment is given for the tithes^ &c. And alfo damages are ^^'^ J^ i%Ki. 20! 
aflefTsd for expulfion from the entire parfornige^ of which there H. 6. 7. 5. 17. 15 13. 

' r r-r fT er H. 7. l6. b. I. BuUif. 

*^s no complaint. Alfo the writ of feifm or poUemon -^^ Hoblin^s cafe. 
awarded ex c^cio duriit withbut prayer of the pirty &c. 

And the writ was, that the plaintiff had recovered poffcfllon rsaycrDamaees,ch.-4. 

of the aforeiaid term, which is fjllfe. And alfo in the return z. BLRep. 1306. Hcii. 
of the inquifition more damages are found by one hundred ^^'^ 

pounds than the plaintiff counted of 5cc.-^waS much debated 

• ' 111 tiHAin - — ' ■ " • 

The Earl of Suffex*s taCe. 

(17) J 1^ a writ fur JifeijSn agaiiift Sir fiumpbrty Rtitclife^ Hc in reVerifion bein« 

khightj he made default afcer default : \*herettpon 'f"^^^ ^"/^'^^*'*^ f 
^ . ^ the tenant for life ob- 

tame 7. Earl of Suffix^ as he in the riimaindlsr or r^verfiotl tains a v^niia at tb^ 

after the death of Sir Humphi^ey tenant for life^ who prayed jj^*' J^g^J' tht 

to be received, and he wais received^ and pleaded in bar, lipon tenant fbr life difej^jwhe^ 

which the demandant knd hc were at iffue. And dt the laft ^^^^^ « wri a ates, 

affixes at Bedford before C atlIn Chief Jujlice and Broww E 1. Lcoh. ife. ao. E. 3. 

yufiiceythc iffac was found for the Ekrl againft the demand, f ;5*t''4o.E.3j^j.i; 

ant > and in the intervening vacation between the afSseS and 

the day in banc^ Sir ffi Ratclife the tenant foi- life died in the 

tounty ot Bedford^ M^hereby &c» And at the day in hanci the 

appearances of the demandant and tenant by receipt by their 

attornies were recorded ) and the dertiandant pleaded thi^ 

death and prayed that the writ migb^abate^ and that judg- 

inent (bould not be gfven Ha And the Earl prayed that 

the po/lea ind verdidt be brought up and received By the ....... 

Courr, and that judgment thermion might be given for him, ]][ judgment, 16^" 4I 
and would not anfwer to ths death. And the Court were in ^' ^- 9- ^' B. Jours, 35. 

x8, E. 4- 35, Br. Judgi 

doubt laft Term and this Term what they fliould do^ and the trient, 8^ »y. 275. 
Court would further advife till ne:fct Term (tt), 

fiy) It fecm?? that by his death the ^rit (fiould abate; btcattfc iio judgment canbfcgiVfctt 
againft a dead pcrlon, aii H. 6. 10. 94H.7, tj. lot //..S 10. A pr^rape cikod reddat \vdL% 
brought againft a hiifh'dpd and wif^j the h^l{band made dcFault and the wite was received 
and traverlcd the action, and found r.gr.mft hct at the nilfc., aiid afterwards ti.c wife faid 
that her hufliand was dead fmct the verdi£Vj and yet the plain^itf had judgment to recovery 
M, ly.E.^, 88. [52. pi. 55] titz. Judgment, ig}.. Sec 9. H. 4. i. onedcRd after vcrdiitj 
and yet judgment was given for. the plainiiff althouj^h hc wa?.dead. but fee in Wafie> 
and the writ wa« ah.atcdi M, 34.. £. 1. Fill. Br. 8 §4. See rhz.Cr. ton and CJjiafc Impedit 
71. and Monftlran* [Monftravcrunt.] 7. 



(^a) But all difficulty is now removed, for 
by 17. Car. a- c. 8. §. i. made perpetual by 
k.yac, 2. c. 17. §. 5. it is enadtcd, that in all 
feiftio&s pcrfonali real, or niittj the deuth of 



either party betwetn vtrdl£i and judgttcnf 
fiiatl not be alleged for error, (b as fuch judg- 
ment be entered within two Terms after Aitfi 
vcrdi^. See 1. Salk. f-. pit aTi. . , 



* Eafter Tefrtl, 

9. Queen Elizabeth. 

Sir John Savage's Gafe. 

Tite office of fteward of (18) (^t k ^«A» Savage^ knight, granted the office of thd 
LT.^vcrS:J,f «tj fteward/hip of a manor for term of life, with a fc<J 

by the Kmg ; and that of forty fliillings for the cxercifuig of the faid office, and the 
grant being void, the ^ .^ t /. , «. i. i % r i . 

grant of a fee for exer- grantee was feifed of the office accordingly : and afterwards the 

cifmgitisvoidofcourfe. grantor by a deed reciting quod cum the firft grantee had 

^.E.i.Vo!b. \o.H.6*II. *"^ ^^'^ ^^ office of fteward &c. for the term of his life, 

b. 5. Co 124. b. Lit. granted the reverfion of the faid office by the name of the 

£.4! 8.b. F. Nat.i3i! reverfion &c. after the death of the aforefaid firft grantee, 

6. E.4. 8. ^ together with the fee of forty (hillings for cxerciling of the 

faid office^ with a claufe of diftrefs. And after the death of the 
firft grantee^ the fecond grantee held the courts for eight 

fir. Corody, 7. Grants, j^zx^ and for arrears he diftrained and avowed. And by the 
iay. Patents,5a. 8.E.4. ^ ^ . . ^ 

17. ti.E.4. 30. Air. 4. opinion, the grant is void by the name of revrerlion^ becaufe 

Hob '170^ * *' ^^ there was no reverfion of it in any perfon^ andalfo there could 

[But fee poft. »7o. b. be no fteward except one, 5, he who exercifed the office^ 

^ *^"-* any more riian of one corody : and if the grant was of thd 

office itfelf, and not of the reverfion of the office in the cafe 

^l^"^'";^*^*?^^"' of a common perfon, and the habendum that office after the 
(F.) 3. Bac. Ab. 735. '^ ' . , 

andante,8o.pi.58.with death of fuch a one &^ it is not gooJ^ but in the cafe of the 
note {a) there.] YiXmg it is otherwife : quare. — and if the grant of the office be 

t. H 7 16 a 8 Co c ^^^^> *^ grant of the fee for exercifing it is void alfo, becaufe 
7.a. 4.El.ai6. i. 5.E.4. it is a confideration executory and future^ Wherefore iic* 

7. ia.b. Ptow.'sS^i. 11! And alfo it was not alleged as matter of faftj that the office 
E.4.8. Br.Eftatc8 44. ^^^ fifft granted by matter in deed for term of life, fo thai 

Plow. 169. Dy. 243. .11 r t r 

337. 35.H.6.48. Plow, the grantor might make a grant of the reverfion, but only 
'*3- reciting quod cum as above. And for thefe caufes the plaintiff 

demurred to the avowry, and the opinion of tlie Court was* 

that the avowry was bad* 



«y the union of two (ig) /l/f^ ^' That in the time of Ed. 3, in lUisJield ill 
^m=Ii7Ltr«'S;^ thecounty oi Southampton, there were two paro- 

patron may bring quart chial churches, the one called the church of Saint Martfiy and 
tiiechijhia !^^iih' the other the church of ^11 Saints ^ and the advowfon Of the 
' ' . firft 



feaftfer Tferm, 9, Queen Flizabrthi [ 259; a. ] 

nrit church was appendant to the manor of Illisfield in /. out diftin^lion of the 
aforefaid, and the advowfon of the other church, /. oi All ifanadvowfontppend- 
SaintSj was an advowfon iri grofs : and there were feveral *»nt and another in grofs 

_ , 1; i_ 1 1' 1 "t • -J i_ be united, it will heap: 

patrons 91 them: and both the churches being void, the pendantforonetumand 
Yihurch of Jll Saints wis united, annexed^ and confolidated in grofs for the othet 
to the other church by the affent of the ordinary and of the waw^^ie^ L. 60. 6}i 
patrons: and upon the faid union it was ordained by the Gibs. Cod. 920. and fee 
,. . . 1 n^ r f It 1 • Com.Dig. Tit^Advow^ 

ordinary with the aflent of the patrons^ that the patrons, their fon{B.) U (F.)] 

heirs, and afligns,* fhould prefent to the (aid church of Saint * f 2 CO. bi 1 

il/tfr//Vj alternately for ever, and that tlie patron of the church ^ ,. ^ «. ^ ,• 
-^ ' • *^ . Co. Lit. 112. 1S6. 6.Hi 

of Jll Saints (hould have the firft ttlrn, which then Was void, 7. i3.b. 14. Plow. 497; 
which was executed accordingly. And afterwards divers pre- ^j^ 7^8 ^dsw u 1 ^* 
fentations were had by tUrns by them and their heirs until the 
time of Hen, 8. in which time the pattoii of the advow'foil 
in grofs made a grant of his patronage and advowfon in fee to 
the ufe of himfelf for the term of his life; and after his dei. 
ce^fe to hiis wife for her life, and after heir deceafe to the ufe 
of the righl heir^ of the grantor iri fee; dnd afterwards he 
died, and his wife furvived and took hulband j and after the 
ftatute of 27. H. 8. [c. ic] the other patron prefented twice, " pi * 2 

i, two turns together, fo that he ufurped upon the wife, being 10.C0.x35. Dy.^ 172. *>. 
only tenant for life, and alfo coVert baron. And afterwards *^*'*' 35-H.6.i2.b; 
the hu(band and w^^e died J and at the next avoidance the 
right heir oFthe patron in grofs prcfented as in his turnj and • - « ♦. • ., 
was difturbed, and brought a quan impedii againft the heir a.H.7.4.1. R0.Ab.2s2. 
of the ufurper &c. And the writ was, that he (hoUld permit imp.Vi8?2^Ro Ab^^; 
him to prefent &c. to the church of lllisfieU^ without faying 3« 33- H. 6. 4^ 4. 
of Saint Martin of lUisfield ^c. and upon the declaration the 
defendants demurred in law this Term; (20) And firft it 
was moved, W nether the entire advowfon &c. became in grofs 
for one turrt, and renlained appendant for the other for cvel*. 
See 43. E, 3- fil' 35* in ^uare impedity where a man was 
fcifed of a manor to which &c. and a ft ranger brought againft^ 
him an affiie of darrein prefentment of the faid advowfon, or 
writ of covenant, and the plaintiff levied a fine fur cognizance 
de droit tantum to the defendant, and thereby granted that ia 

the conufor (hdl have the next prefentationjand he the fecond, ca lit twTbi ' ^ 
and the conufor the thirds and he the fourthi and fo they and 
their heirs to prefent by turns for ever : the advowfon re- 
mained appendant as before every other turn, becaufc it was 
irever difappendant by this fine, only every other turn vvhich 
did not belong to the grantor &c. And fo it feems in the 

3 It ^ other 



t i59- b. 1 
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15. E. 3. Darrein Pre- other cafe by the opinion of fome, and no moieties of the ad* 
fencment, u. 61.IX. - . , --^^^^ 

H. 4. 54. B. prcfent. al vowfon as there are between co-parceners, joint-tenants, of 

£fglis,62. 6. 22.E.3.39. tenants in common of an advowfon^ between whom there ii 

9. 1 3. H. 8. 14. 22. £.4. 

9-3. 3.C0.3. 2o.E.4,x4. an agreement to prefent by turns ; for in that cafe there were 

once moieties, but not in the other cafe^ Alfo it was moved, 

31. H. 8. B.N.C.1F2. chat by this ufurpation (a) the other was out of pofleffiori^ 

r o*b'^^ *n'b 11^. ^"^ ^^^y ^^^ "^^ '^^^ co-parceners who are privies in bloody 

13. E. 3- 15. a. Qjia. Wherefore &g. And qu^tre Whether the right heir in the cafe 

*"'*' *'* above fhould be adjudged as a purchafer^ or by defcent; for 

if as a purchafer, it feems he is without remedy ; therefore 

quare. And for the third point it feemed to all the Jufticer 

except Browne, that the^writ above without laying ^of 

•< Saint Martin of Illisfield^^* is well enough, becaufe now 

there are not fevcral churches there &c. 



(fl) But now bv T.Ann, c. 18. no ufur- 
pation &c. fliall dilplacc the cftatc cr iatcreft 
ofany perfon &c. or turn it to a right. And 
if coparceners, jointcnants, or tenants in 
common be feiicd of any cftatc of inheritance 



in any adVowfon of any church &c. and a 
partition is or fliall be made between them 
to prcfent by turns, e»ch fhall be feifed of a 
fcparatc cftatc to prcfent accordragly^ 



* Baflet afrainjl Stafford and others* 



* [ 260. a. ] 

For the Church of 
Kingftey. 

In quart imfKdit againft (21) A 3UARE iittpedit was brougllt by Bajtit againft 
the biftiop and incum- IX . ,. j r o 1 1 T-t^ 

bent, the kifliop claim- ^"e ordinary^ the patron, and /. S. clerk. The 

ing only as ordinary, ordinary claimed nothing but as ordinary &c. the patron 

ifluc between the others ,.', , , - ,, , '^ ,,^., 

and judgment for plain- made tide to the advow ton, and tiiat he prefcnted the laid 

tie On the writ to the /. 5. who On his prefentation was admitted &c. andtraverfed 

bifhop, he IS not eftop* ^ 

ped from returning that the appendancy of the advowfon alleged by the plaintiff. 

SifchSrchVS'volJ Aiid /. S. as incumbent pleaded the fame plcaj on which 
another had prefcnted a they were at iffuc j and found for the plaintiiF, and further e:t 
clwrch?s noWfdl J and ^ffi^'^^ Curiofi that the church was full of the faid /. S, &c. and 
if this return be falfe, the Other ufual points ; upon which the Tufticcs at nifi prius' 
plaintiff may liave a r 1 \ • n- , 

quare non admifu VLZ^rnH gave judgment for the plaiiUifl- according to the ftatute of 

lSnrtt"£m^b«; ^^?^'^- Cc- 50 and moreover awarded a writ to the Bifbop" 
to try the title. Commanding him, that aPthoirgh the church was full of the 

6. Co. 6z. 20. E. 4. 14. faid /. S. he fliould remove him, nottvithftanding the re- 
»i.E4.iriaCo. 54*b! ^^^"^ ^^' ^"^ ^^^^ ^^it was not returnaUe as it is faiA 
2.Ro.Ab.39o. Dy. 135. And the record was fcnt into the Bench ; ?ind there the plain- 
a. 194. b. lO-Co. n8, . 1 T» n_ /* 

119. Co. Magn. Chart, tilt had another writ to the B\\ho\i ftcut alias in the fame 
^0.424. 6. Co. 5a. Dy. forjn and retufn^le in the Bench as it flibuld be^ upon 

3. 50. pL 19, . . . ' ' r 

fa. Inft.424, 425.-] which writ the Bifhop returned, that pending tine quare Im* 
pidity and before judgment, it was found by oommiffion of 

meliut 
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meisus inqulreni^ direfted to one Horfon and others, that the 

faidadvowfon with other lands of the f^d plaintifF in the 3i;«'n.i38.Hutton24. 

1- r • J Qo\A. 3. pi. 4. 

aforcfaid county which were holdcn of the (^een /;; capite 

had defcended to the plaintifF from his father ; and that the 

plaintifF was and ilill is within age &c. and the lands feized 

into the <^een*s hands ; whereupon the Qiieen prefented to 

him one Bichley clerk, the church being then void, and for »5l^-7-8.a. i.jk.4.a.b, 

^rec months before the delivery of the firft writ to him, that 14.H.7.26. a. g3.H.6. 

he admitted ifc. and fo the church was now ftiU, wherefore 3|-*- "; ^- 3- Ccffavit 
k u i_ . • t. 1 . • 46. 43. J^. 31 5- b. 3V 

he could not execute that writ &c. nor the other writ &c. E.3. Ccflivit 14. 

And Whether the ordinary (hall be eftopped from making this 

return of the C^een's title, and the plenarty of the church ^- ^t- 34*- ^- !>>• 

by her incumbent, by any thing contrary in the record, or 7.H.7*!ii.a. 34.H.6.41! 

not, was well debated J and by the better opinion of the Court !*S"*-93l 

, r%n . n , » / /. . . 6. Co. 50. ^ contra. 

tneiiuhop is not eftopped &c, becaufe he is neither party nor Hob. 320. J 

privy to the vcrdifl, nor to any plea which acknowledges the ^'^'^'^^' *7.E.-y o, 

plenarty of the church. Wherefore &c. But if the matter be "• N.B.je.b. ai.Eliz, 

falfe which he hath returned as his excufe for not obeying the [3j^.Ent. 180, 181. 

two writs, the pl^ntifF may have his quare mn admiftt^ and S-Com. Dtg.322. i.Sid. 

the plaintiff may alfo have a fc'ire facias againfl the former, cumb. 299^ 300, 3«i.l 
^d new incumbent to have execution, according to the Year 
21. H- 7. [fol. 8. pi. 9.] and then the Queen's title may come 
^nto difpute. 



Slyfield againji SibilU 

(22) JN debt the count was upon a demife made by the In debt forTOtofctr- 
plaintifF tp the defendant for years of divers parcels StiStV^T^iytiS 
of land fliewing them in certain, rendering certain rent by ^\ ^"PPo»t the dcda- 
the year ; and for the a;:rears the adion accrued. The de- [BcndL 177.] -i 
fcndant pleaded, that he did not demife in manner and form \^^^^;^ ^^' \ ^* ^• 
&c. and of this he put himfelf upon the country, and the V r ^g u -i 
plaintifF } contra. And the jury, at ni/i prius in GuiUhall ^^ ^^ 26^*Dy 29 
liOndon^toMiii that the plaintiff demifed all the aforcfaid lands ip+b! 2. Rol. Ab. 70^ 
f and] tenements, except one parcel by ♦ name, and that as to f// V/hIV^I^^^h! 
it he did not demife, and affefled damages &c. And now in ^- 3* i>- 16 H.7.3.b! 9! 
banc the plaintifF prayed judgment, but could not have itj, ^5!^ «^kV*.* B^ 
but the Court advifcd until next Term 5 but the opinion was ^'^' '5°- 460. Dicr, 
againft the plaintifF, and therefore it was piit to arbitration [SenL^r-ttofoLiT9. 
in the next Term, See a fimilar cafe, £, ai. £.4. ^, and pLnantcDougL^jes.] 

£.22,7. 

3 ? 31 Bi:owne^ 
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Browne againft Coke. 

InCum' Ward'. 
Where the wardfliip of (^3) HT H E C^een granted tjie wardKhip of the body an4 
the body and Und is marriage of the heir of ^er tenant to another, refer - 

fevered, the land cannot . t i , ' . . , •, i L • l 

be retained for the value ving the land j and hc tendered ^ marriage tp the heir, who, 

of a mOTa5erefvfc<J by refufed, and yet made a^ offer to the grantee of the value of 

the heir. And the (la- • ^ . ' ' • . P ^ 

^utes ftJrtheereftionof the marriage, whiph he difliked. And afterwards the heir 

the Couft of Wards give of full' age, and offered to fue out livery : and thegran^ 

It power to retain only o ' ♦ ^ < o . . 

for livery. ' tee in \\iz Court of Wards prayed that the land might be re- 

47.H.8. 5. 10 H. 6. ao. ferved to him, and his ufe,as a gage or diftrefs until fatisfadion 
40.C0.82. i4.EliZ. 306. ' . ». b 6* T 

b. %i. Afl*. a6. 7. H. 6. be made &c. And by the opinion of Dyer and Saunders, 
A^i^lM^^^^Xli ^.^*^''"^ counfcllors to the Court, it (hall neither to one ufe 
4j. 4o.E.3.6.b. Dicr, qr the othe^"; for the intereft of the Queen in the marriage is 
H.7. i/.^a. h! 6. $. ^. ^^^ ^f ^^^ go^c fr?"* l^cr, and fevered from the Court. And 
H.46. Sut.Marlb.c.7. Co would \t be, if it were the cafe of a common guardian in 
2 E.2. Aftion for Hat. chivalry when the wardfliip of the body and rriarria^e is 
23. Merttn, c. 6. fevered from the wardfliip of the land : the retaining of the 
10. H. 6. 20. b. land is not given by the ftatute of Me^rlehridgey and no power 

given in the ftatutes for the ^reftion of the Court of Wards 
Jther!!?nfeilIIien<^'^f ^nd Livcrics in 32. II 8, rc.46.] and 33. [c. 2i.] of retain- 

feudal tenure was abo- Jng the land until the heir will compound with the Queen 
Uflicdhyx2.Car.2.c.24l • 

for his marriage, but only for the livery. But KaVleway 

and NowELL thought otherwife in the cafe above; and that 

their praflice had been always otherwife; qu$d non credo^ but 

the grantee fhall be driven to his writ de valore maritagii or 

forUfa^ura as the cafe is. 



Wotton agalnfi CjMtke ai^d another^ 

The record of wfi fr'wt (24) A WRIT of partition w^s brought in the county 

may beamended'^by the * ^^ of IFarwik by fVottoft againft Jnthony Cooke and 
original i ecord. 

See the record in the ^^^P^h who appeared, and Temple confeffed the partition, 

Book of Entries, tit. and judgment was given accordingly, but with a ftay of 

D!cr,265!2Car.Cro.54 execution &c! And Cooke made title in feveralty to the 

Dy.78.pl.43. 8.C0.161, entire land, and travcrfed the fuppofal of the writ and count 
26a. 8. Car. Cra 278. • ' .... 

with an ahfque bocy and the plaintiff maintained the writ and 

(^4) H. ii^Jae, Rot. x83. B, R. Totlman v. If^ard, [Palm. 404, 405. Lat. jS.] in eje^ione 
flrmtf.x.\\^ p.ipcr book was right, i. an aaf of land; and the bill upon the file a clofi of 
lam'., and the bill was amendcc^ by the paper book. Another variance wkf amended, an^ 
this diftin6tion taken, where it was a paper book in the ofnce of the clerk, all fhall ^c 
amended by i*, otherwife if it were another paper book, and the biy up9^^ the file ill.' 

C0un% 
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countt and this he prays may be inquired of by the country^ Dy.123. ph 27. i.Ro, 
and the aforefaid Anthony iikewife^ therefore let twelve &c, 5^^*' ^^^Ji^^ ,6** 
And in the record of nift prius this word '' Anthony** by neg- Yelv. 105. 3.Cro. 776, 
ligence of the clerk of the treafury was omitted in the joinder ^ pl^^^o, ' ^ ^^ 
of the iflue, but the principal record was perfed, and befides 
the jurata entered on the record of ntji prius was made be^ 
tween Wotton plaintiff and Anthony Cooke and Peter Temple 
defendant iy when Temple had made a confeffion of the par- 
tition before, and fo a ftranger to the ifiue. And yet the writ 
of niji prius was well enough; and the record which war- 
• ranted it, 5, the entry of the jury by the clerk of the juries, 
was well, i. between the plaintiff and Anthony Cooke only ; and 
the record of niJi prius as above, x. between the plaintiff and 
two * defendants, which was the miftake of the clerk of the * [261. a* 1 
treadiry. (25) And notwithftanding thefe defeds in the 
record of niJi priusy the iffue was tried, and f6und for the 
plaintiJFat nifi prius before Dyer and Bendlowes in laft 
•Lent. And now in arreft of judgment thefe matter^ were 
moved by Cookers counfel, and it was well argued at bar and ' ' 

bench. And by the opinion of Welsh, Weston, and 
Pyer, the verdift was well taken, and fufficient authority 
given upon the faid tranfcript of the record to the Juftices of 
niJi prius to take the verdift, for the above word aforefaid 
cannot have any other intendment than to the fubftantive 
which is underftood, s. Anthony. And as for the other, as ^r. Am<nameiit, 71, 
well the very record as the writ of «^? prius declares in it- x^j^^^ 4.GUb c p 
felf that the jury coiild not be againft Temple^ who had not i6», 163. i. Com. Dig. 
joined any iflue, And fuch miftakcs in the record of «^ VoxizX. 7^. ^1 -Um 
prius have been many times amended, as 2. H, 4. [6. a. pl.23.] R^P-78*. j.TcrmRcp. 
and 7. £. 4. [15. b. pi. 7.] but 11. H. 6. [11. a. pi. 26.] ^^^' 
i contra^ {a) beca'vfe there the verdiSf was taken by the Juf ^cntj 17. F. Amendl 
tices of nift prius of a thing which was not in iffue and war- '"^"*' } ^^' Amend- 
ranted by the record of nijt prius^ alt bough tt was by the on- Mo. 68 1. 
ginal record. And fee 2. ^. 3, [ii. a. pi. 24.] for a mif- •- 

prifion of the Court not amendable &c. But Brow.K£ againft 
the ppinion of the aforefaid Judges ; becaufe the power of 
die Juftices of niJi prius is reftrained, and given by ftatutQ 

Note, if the record of ;;/> (>rius be different from the ori^lr;^! j^cpord, it fliall be amended, 
for it is the fault or the clerk. 

< ' ■ ' ' " ' * ' I r «■ l _ i » I ■ , , ■ . ■ ■ , ,111.. » 

(a) In the later Editions, and in the laft, }fifi Prius comment que il fuit per hr.'^r.al 
this fcntcncc by omiflTion flood thus un.inteU rtcord, I have rcflorcd it from tli^ Rojt^ pf 
W^xhit^ CO que ne fuit frii per lesjujliics de i5qi. 

^84 law 
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law to other Jufticcs than the Juftices cf the Court out of 
which the record iflues, therefor^ ^hey cannot amend the 
record which yizs font to them frpni this Cour^ of the 
Bench, 



Turner agatrjj Cuthbert Mufgrave. 

jf ^he 4efcPda»t in tp- (26) TN APPEAL of ^eath the plaintiff Counted of a felony^ 
peal of murder be found X * . 1 i 1 . • - rr t j i- 

guiitv of mand^ughtrr, ^^^ murder py lying m wait, affauU, and malice pre- 

Whether the King can p^^fe and aforethought &c. the defendant pleaded not guiltf 
panion the burning in '^ ^ ^ , « -r • r i 

the hand, ^u^e. Xo the felony and ipurder &c. and by nifi pnus was toAxm 

Cromp. 86. 9. Co, 68. not guilty of the murder, but guilty of the death, s. of the fc- 

Hoo'^'ij, ^' ^'^^''^' lonious (laying &c. And now in the Queen's Ben^h H wa$ 

doubted upon this yerdift, \Vhether the defendant ihall be 

diicharged of the appeal, although he cannot read as a cleric^ 

[s«e ante, 205. b. pi. 6. or not ? And note, the verd[i6t by the pjJL-a was, ^* that the 

" defendant is not guilty of the. murder within mentioned &c, 

I.Sid. 315. 5.Co.5o.b. <« in manner and for\n s($ th? aforefeid pUintiff hath within 

« declared agai^ift him ; but the faid jurors fry, that the afore* 

M (aid defendant, on the day, year, and place within conr 

^^ J u tained, feloniou(ly flew the aforefai^ ^. T* but no^ of his 

^ malice aforethought, and afterwards he c^^m^nded th? book/* 
[1. Hawk. P. c. 593— But fu^erf yi/c]\ Whether the (J|ueen c^n pafdon the burning 
Wms.^439. Y ' ^ * of the hand •, for^the imprifonmcnt (he 9annot, be^aufe it is the 
3. Cro. 465. Dy. 69. execution of ^he par^y \n the appeal, and h? fcaU be qonvi£k' 
E^ 4*\^6.*b.^ ?^H. I. without making purgation during bis Jifo, f^nd fee M. 13. 
»o. a. Stam. i3o.b. 9. of the prcfent^uecn [pofi, fol. 304. b, pi. 56. ], that with- 
»i.E. liyt. XI. H. 4. ^"t this word murdered in the indidment he (hall not be 
'6. a. adjudged a murderer, although the words ** of nuilice afore* 

4. Co. 39. b. X. Bulft. \^ , , y ^, , ^, ^ n n .. 

■j3. ^^ thought and voluntarily^ and femioujly Jlew* are in^ by 

:(a.HiwicPl.C.i^8.] CaT^^YN. 

(a6) Enji. 34. FJlz, [3. Cro. 276] U''erk was appealed by the wife of Wrofh of murder , 
the jury fald, that he was nut guiny in manner and iForm ; and the qucfiion there waj^ 
Whether they ought to put to the jury the manllaught'.r : and therefore Fknker, Jufitct^ 
was fcnt to the ommoo Picas to know tiieir opinioMs, who returned and fa^d that the jury 
ought not to be aiked of it. Bi^t the Julticcs aljtcd, Whether he had fled f(^ the fa6t, or 
not ? And they (aid, not ; an4 fo he wiis difchari^cd ; but it is other.wifc in an indi6lmcnt 
' for murder, ^(trcy Whether the jurors ought to find the roanflau^htcF without the dc- 
xnand of it fpccially J 

, J?<y/?. 2.C/jr. h,R- [Lat. ii6-] Baffage wa? appealed, for the murder of her huihand 
'■with d C'lart pot, by the wife, and ir u as refolved by the Court, that if the jury do not find 
him guilty of mv/dcr, ftill t^ ey m^y of manflaujgfitcr j the rcaloa by Doderidge, bc- 
caufc m.ir'd-r includes manflaughtcr. 

Fitz. Monftrans, 35. If a clerk convict make his purgation, and afterwards is arraigned 
for the felony^ he may plead bU purgation. 13. £/. 3^04. [s^. p^ft.'] 

(27) A MAN 
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A man having lands ii| 

* (27) A MAN being feifed of lands in a vill and in two ^%evifer idl'L"li^t 

haml^ls of the fame vill, by hjs laft will devifed m the viu and in one of 

all his lands being in the vill, and in one of the two baiplets nothing in the'^^cr 

by name, and died. Th? opinion of fevcnJ of the Judges ^M pa^. 

was, that nptbtng of the land in the other hamlet fliould pafs ; roU Contin.*i^' Ijl 

for it is to be underftood that the intent and meaning of the ^^' 342- ^- Plow. 173. 

devifor waB^ that no more ibould paTs but that which he h^d ^^ e.4.«7. 3.E.4. aS. 

^xpreiTed-y but BftowNB e contra^ becaufq the principal vill ^^^J^' ^' \^ '*' 

comprehends all the hamlets, for a pracipe quod reddat fhall 36. H. 6. x6. 46. e! 3! 

be brought in the vill only for the land which lies Jn the ^;H.6"i8h78*E ^' 

}iamlet, and if it be demandc;^ in the vill, and alfo ii> the 6. b. 10. h. 4. 9. b. 

hamlet, the writ fhall abate fer being twice demanded, And \^ ^ 4i\? 22. 1 

this is true, but does nQ( apply to a will \ and the naming of ^S- 
, ■ , L- . r 11 fl C 3- P- Wms. 3as. a. 

(he ope hamlet argues his intent fully &c. Black. Rep. 975. 1301. 

9, Bac. Ab. 81, Sa. } 

(a;) 3i. or 33, ^//s;. Qartet and Rijlye*s Cafe [Ow.84. Cro. Eliz. ao8. i. And. Z4^.1- 
One had a manor in a parifli called Odiam<, and other land. And he made a feoffhoent of all 
his land in 04iam to the ufe of one and his heirs^ and of his manor of Odiam to the ufe of 
another and his heirs, and it was adjudged that both ufes fhould fiand, by reafon of tha 
intent, for a general ciaufe doe3 not extend to thofe things which are ipecially comprized 
^f^ it. [ Cowp, (00. ] 

Eafi 6. Jac. B. R, ^ Lee v. Eyre, The father made a feoffment in fee of certain land 
in fuch a parifli to his youngeft Ton and his heirs, by deed, habenduin after the death of the 
feoffor, ai^d made Viwtt'y ficundum formam charto'^ and fo all void : and afterxtards having 
land in the fame parifh, he conveyed <* all bis lands in t be fame panjb to bis eldeftfon^ nfltdi^'. 
** mifed t^ the jMngefi {^^ and adjudged, that the land intenfded for the younge^ does noe 
pafs. 

7r/>f. 4. Jac. [ a. Cro. 120. Nov, 17.] Street is a vill, and Walton is a vill, and both in 
(he pari& of Street \ a fine is levied of <* aU his land in Street ;" the land in l^^kon does not 
pafs. [Cruife Fiwcs, 115.] 

Tl 3. J:2£. B. R,[ Nov, 112.] it was refolved in the cafe between Fitzwifhams and Fifz-' 
'Ufilliams Ton to Sir William Fit%wiHiams^ Lieutenant of Ireland^ that if one devife all his 
jewels, goods, and plate, except the leafes of Fourth^ that by reafon of the exception all hit 
other leafes (hall pafs. adly» That under a devife by one^of all his goods, leafes ihall pafs. 
[ I. Br. Caf. Ch. 127.] 

Eaft. 14. Eli%, «*» The Biflippof ^ijy having manor of a park being parcel of the deniefnes» 
leafed all his demefnes of the manor, and in the fame icafe granted the cuftody of the park \ 
the park itfcJf ihail not pafs. 



A Cafe firom Ireland 

(28) AN Abbot and Convent made two fcveral leafes of A. leafes for 31 years, 

two fevcral parcels of land to two fevcral perfons ^^^''^''^^T^t^^ 
^ ■ oe^inmng 01 tOat teim 

by indentures in the year of our Lord 153 1 for the term of makes a new iea(e by 

thirty-on'e years, both leafes^ to commence and determine at x^^i \^^ afordOiW 

one and the feme time } ?^nd afterwards in the year 15 35 the ** 3» y"t» being com- 

fucceflbr of the Abbot ?nd Convent, reciting both the leafes « ^^A granted all the 

verbatim, made a new leafe of both the faid parcels to another " f^mifcsicc. kabeni*- 

«*tfrw«/' from the day 
perfon in thefe words : " Know ye, that we the aforcfaid Abbot «« of the making of thefe 

"and Convent, the faid diirty-one years being complcated Z\^^^'^^'^: 

^' and 
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f tA, imti* &c," Whc- <c gj^ J ended, have given and granted all the premifes to tha 

tfwrtluslhall commence r-i i 

in computation till the *^ i^id Other perfon, to have and to hold from the day of the 

^rationof thcformer tc talcing of thefe prcfents (the aforefaid term being ended) 
Jiwqrds are blotted out ** until the end of the term of thirty-one years then next 

K^ulfurcxeeS! *' «n<"«'»g ^"^ «^"7 '° ^ complcated :" the indenture of 
though in a place not which, after the making, figning, and delivery thereof, was 
the deed' void. defaced ?ind blotted in thefe words, /r«w tbi day ef the making 

f Jcoic. c. 6. c. 3. S.C.] of thefe prefenh^ but not in fuch manner but tha( they might 
|AL ye. J Bridgna. 102^ ^ ^^^^ j^f^^p ^ ^ j^^ ^f ^j^^ counterpart of the indenture. And, 

£ )o. Vtn. Ab, 333. ] Whether this leafe (bould take effed to commence the term 

I. Le^n. 199. Z3. El of thirty-one years after the end of the ftrft thirty-one years. 
37f. a. 10. Car. Cro. . ,. , ,- , 4,. ..,.,% *,^ 

399, ii.Co. 27. a. 5. or immediately after the nnaring of the indenture r Alfo, 

Ic I. Dy. 312. pi. 89. Whether the indenture haAteft the force of a deed by the 
i».Kcbl 330. I. Rol. / ^ 

Ab. S49. 50. X. {lo. defacing of thefe words, op nob, was the quare. (29) And 

Kep. 40. % ^^ opinion of all the Juftictt of the Common Bench it 

( 3. BaC. Ab. 425. ] ^ \ rr m 

[ See DougL 565. } mall begin to take efreft in pofleflion at the end of the former 

Ptrk. 22. b. Plow. 10. icrm, and not before; and this claufe, ^ from the day of the 

tyy^ 07. Se 27. & 175. , - ^ 

Ferk, 122. lo.Co. 92.b. '* making of thefe prefenU^'^ is only declaratory of the former 

ii.Ca27. 3. Cro. 627. fe^itence, which is obfcure to any intent; and if it were not 

ji.l.i. Feoffment, 118. ' . r y -s 4 

1. 3. g. 7. 15. 5. a. 1^ fo expounded the leffee fliould only have a leafe for four yearS| 

^ ^ ^^' >vhich was not the intention of the parties ^ \\ feems. And 

every grant (hall be expounded moft ftrongly for the grantee 

&c. Wherefore &c. And as to the other pojnt, Jt feemed to 

three of the Juftices, that the indenture, f which is a deed, 

had loft the force and validity thereof by this erafure and 

blotting of the words, although it is not xa any material 

* r 262 a.l pl^ce, * as in the fubftance of the things contained in the 

indenture ; for wheiA or\e juror in ^ p^nej is withdrawn upon 

Perk. 26. a. a challenge, the cuftoni is to ftrike out tl^e ^lanxc with a pen 

and ink, and not to blot it fo but that his name may be read 

«2. H. 6. 59. well enough afterwards, and yet he is made to be no Juror 

f Co. Lit. 225. b. and thereby, but withdrawn out of the panel. Wherefore* &c. 

T<!Sch!U^B^.Nfpri! fi^^ Browne doubted thereof. But for the firft opinion the 

171,172.267. 3. Bac. Qq\xx\,q{ B.R.'e contra.. And as to the other point, S a UN- 

320.^346.1 ""' ^^ DERS, CAA/5tfr(?«, andother JuftiQes^ J. Dyeh and Wes- 

(29) Tiij/?, B. Jac, C. B, [ Godb. 166.] The cafe was thus : Qnc CraJock, IcCTcc for loo 
years, made a Icafc to another for 40 years, and afterwards oiade a icafc to another " bahencC 
** for 1 ij'ears fionf tbf tnJ of ibefuid term of \o years y to bsgin and to bt accomfdijbcd from 
" tbtfe prefnts,^' And it was clttirly agreed, that this is a good leafe in revcrfion for 21 
years, and the latter words void ; or as Cc^ke laid, the latter words ought to be conftrucd 
a future interefi prLfently, and pofTcition Ihail be aftcrthc expiration of 40 years, and by 
the firft words. And the opinion of this Book was aiHrined by Coke ; and in WarbertoTji^ 
in this Cafe, nuU'j ^fUradicente, 

t T4ic laft edit, is etfaitf but the eld one of 1591 que fflfait. 

TON, 



Eafter Term, .9. Qnccn Elizabeth. f ^ iSi. ^, ;j 

TDK, afterwards*, s. EaJI. 10. Queen El!%. fubfcribed, de- 
claring their opinions as above, s. that the d^ed had loft its 
force, being made by the leffee himfelf Sec. 



Arundell againft Combe. 
(30) npHE condition 0/ a bond was fuch, that " whereas Th^c condition of a bond 
« one 7. S. is condemned in twenty pounds debt ^"^fJ^lx^J^^ 

^* in the Common Pleas at the fuit of the obligee, and whereas " tion of a biU by the 

• ' /I ** ^^^ ^ Saint Hilary^ 
" alfo the faid J. S. hath cxhftbited a bill of complaint againft <« ^^^ jf ij^ ©r his ex- 

« the laid obligee in the Wbitebalk if the faid J. S. do not ll^^^^^^^^^J 

^ prove the material allegations therein contained to be true of 7.-S, before the utts, 

^ by the utas of Saint Hilary next by witnefs or otherwife, « ^V^V^^ '^r^ »>«■• 

« then if the feid J. 5. his executors, or affigns, pay or caufe ^^^\^^'^^^^ ^Poj^ 

« to be paid to the faid obligee the faid fum of twenty pounds, 48. 

« that then &c." and the date of the bond was the 19th of ^\'^ ^•*' ^ * ' ' 

O^oher in the 7th year of the prefent Queen, The defendant »5- H- 7- 4'a- b. a.Co. 

pleaded the death of the faid J. S. before the faid utas^ and 

after the making of the writing aforefaid, j. on the i6th day ^,^, a. Mod. 20a. 3. 

of December in the 8th year at 0. in the county of S. and ^«^- *34- Com. Dig. 

•^ , r. ' Condition, (D.i.) Bac, 

this &c. And the plaintifr demurred. See 15. H. 7. 13. Condition, (0^1.) Shep. 

And it feemcd l>y the opinion of the Court that it is prima '^^^^^ »53- ] 

facie a good plea, 

(30) Mr, Corbet, in his Icfturc in Furnivats Inn i. Aug, 1632, took this diftin^lion, *i//«. 
Whcji by an zGt executed both conditions become impoinblc, as in the c.of Coke [foU 21. b.], 
Lattgbter's Qafe^ there the failing of one difcharges the others alfo. Aiid to that purpofc he 
cited thcfe cafes follpwing : 

Trifi,!, Jac. Rot. i6 16. '*• Dadev, Ifnbye^ in an aftion of debt, that if the defendant [do not] 
pay fuch a fum on fuch a day, or fail to pay it three days afterwards, that he ihouid render 
nimfelf to prifon : t^e obligee died before the firft day, adjudged that ftill it is broken. So in 
Crop and Beddinfield'i Cafe it was likcwife refolved M. 34. EL C5. [3. Cro. 277. Mo. 357.] 

8. Jac, B. R, ^ Sir James Skidmore, When two things are dependant dpon each other, 
there by the aft of God preventing one both are difcharged ; otherwife &c. 

Hil. 2. Car, Rot. 858. Wood's Cafe [ i. Jo. 171. Palm. 513. ] J,S, devifed to his wife one 
hundred pounds to be paid on fuch a day, and if then it be not paid, that his executors (houid 
p»y her two hundred pounds at fuch a day then to come : the wife died before the firft day^ 
the executors are difcharged. 
'«!» Cleeve's Cafe^ Rot, 1227. 



A ^ebt on (imple con- 

(31) JT w^ moved in the Star-chamber for the Almoner, ^^^1^^ 

that if a man who is a felo defe has a f ^^^^ upon a tek of a ftk> dc ie. 
contr^ia, and not by fpecialty. Whether he fhall forfeit it to *t%*^ a** ^^' ^^^ 

lo. E. ^. Avowi'ji 223* 

the Quecp witl^ his Other goods and chattels^ or not, ^)cca^fc 429. 15. Aff. i. Stamf. 

', ' - 188. 30. £.3. 4. *8. 
\ Orig. debtor. ^' 3- 9^- •• »9- Aff. ^j. 

the 



[ 26i« a. 3 Eaftcr Term, 9. Queen Eltaabeth. 

^^.E. 3. 5.9. 5o.Afl;n the debtor (ball be drivea from his law agaii^ft the Queen 2 
i H. f. 6. b!''^!. \nl. and by the opinion of both the Juftices this debt (ha)! not be 
i»8 wentw. aj. forfeited, J/«/// £. 16. £. 4. 7. [ 4, b- pi. 9. ] 

[Cro.£l.»o3. Ow.ax. 
n.Co.». i.H4wk.P.C. 



♦ i; 26». b. ] * Trinity Term, 

9, Queen Elizabetlu 



tn (aMe Judgmem on a (32) A WRIT of felfe judgment was fued laft Term ai^ 
writ of right doft in an- ^^ X\ ^^. ,,.,t> it-^ 

^ent dcmefne, kot j!rm of Chancery, returnable in the Bench this Teroin 

•^•nwc/wiKing pleaded, of a judgment in the Court oi Godmanchefter^ which is an- 

the Court revcrfcd the . •' ^ ^ ' 

judgment on (hefe er. cient demefne> and parcel of the poiTeffions of the duchy of 

i^'^di^^ul'of thec^rt -^^"'^e^^^i "Pon a writ of right clofe profecuted there in the 
nomenticn is made be- nature of a writ of aiel. And the fherifF came thither to the 
dmcnr is na.i.cd in the court, but the fuitors there refufed to make a record thereof^, 

award, or tiic return of byj would advife &c, And In die mean time an injunaion 
the fummcns. 3. No 

day prefixed to the te- was fued out of the duchy chamber zxlVeJlmnfter directed to 
nnr.t ,n the fujnmons, ^|^g party plaintiff, his counfellors, and attoniies, and alfo ta 

but ad ^.toxtmam curyun. » / * * ' ^ 

4. Ttn.nt Within age the (herlfF, to furccafe from profecuting or making execution 

warrln\^ of atfom/y en- ^^ return of the writ upon pain of two hundred pounds, but 

ttredforplaintiif. 6. No notwithflanding this the (heriff returned the writ as above i 
nxnesolfummoncrsrc- ... -n- 1 *>i • r r^ %% * 

turned. y.Tenantw.th- "P^n which return liiued a aijirmgat feclatores returnable tho 

in age and in by defccnt j^ft jgy of this Term. And becajifc the fuitors who refafed 

outled of age. 3. That ' 

the Court bebw refufed to make the record were feven in number, and named by their 

to receive a demurrer. ^^^^^ j^^^g j„ ^^^ j^^^^n of the (hcrifF, therefore the dij^ 

Dy.268^ pl.17. Noy, tringas iiTued againft thofe feven only although there were 

more fuitors there : and thefe feven might bring in and avow 

the return of the record \ and on the odiave of Saint Adi^kitd 

following fix of them appeared, and the feventh was fick even 

to death, and they prayed that the Court would receive the 

record from the bands of them fix^ and produced the record 

in court ; but the Court would not, but awarded a new dif* 

tringas againft them all feven, returnable Cras Afartitfi\ and 

^^. E.3. 61. Fauxjudg, the iffucs of thofe fix who appeared were faved. And in the 

irE.\*.9. lo.a. i6^^]'. Wi^n ^'"^^ ^^ f^'^ '" ^^ duchy d)ambcr was difcontinued^ 
61. a9.E.3.26. 2. E.3. gjid one of the pontiffs in the felfe judgment, j. 7ry<?^, who 
»tiit, zS. formerly. appear cdj^ was ncntuitcd ::nJ fevered by award, and 

t;hc 



Trinity Tertti, 9. Queen Elizabeth- '[ 264. b. ] 

the Others received to profecute by award betaufe he was alt J- B. 3. 9. i. H. 7. n- 

infant. And in Hilary Term, in the lOtH^ear, errors were 

afligned on this judgment (33) The firft defeft or error 

was, becaufe that in the ftlle of the Court no mention was 

made before what bailiSs, futCors, or judges, the Court was ^^ e 4. * 4.0 E. «. 

holden. adly^ Alfo no minifter or undcr-bailifF is i^med »6* 3- H. 6. x6. 4«. 

in the awarding of the precept of fummons, nor in the jfturn ,2 ^^ ^^ g, ^^ 'b. jai 

thereof. 3dly^ Alfo no day certain is prefixed to the te- ^w. 571. i.Cro. 1J4, 

iiant whenhe (hall appear by the fummons^ bat generally at the [ Cowp. n. Str. ^ti^^ 

next court. 4thly, Alfo the appointing of an attorney by the j ,^ jj^^ BL 75, ] . 

tenantwhoappeared to be within the age of twenty-one years. , 

5tbly, Alfo no warrant of attorney (^7) \^ entered for the de- frj, 41. e. 3, i%, 3.H.4. 

tnandants, although the record makes mention that they ap- h 4^ T^x^h'^ i^ 

peared by attorney, 6th]y, Alfo no names of the ftimmoners 15. H. 7. 14. 11.H.4. 

is. returned, ythly^ Alfo where the tenant (b) {hewed a Dy.iSo-a/At.a!*?©.!!! 

dying feifed, and adefcent to him of the land from his lather, 33^- P^ i^* ^^^^s- 74- 

and being within the age of* twenty-one years prayed that * [ 263. a.] 

th2 parol fhould demur in the plea which was in the nature 6. Co. 4. 

of a writ of aielj he was ouAed of his prayer, and Compelled 

by the Court to anfwen Sthly^ Alfo the refudil to receive 

any demurrer in law in this Court, although the plea be in-* 

fuiiicient. And to thefe error* afligned, the attorney for the . 

oetendant who was C. pleaded nan fum triforfnatusy upon 

Which the Court proceeded to the examination of the errors 

above. And by good confideration the judgment was re- 

verfed this Term. And although the cwftom were in the 

Court as is fuppoTed in the record, that an infant there fm- f i(obirif.Ga7eMc22i,J[ 

pleaded of the age of fixteen years, or more, {hall be driven 

to anfwer without having the parol demury yet it fecms that 

in^fmuch as the defendant hath not maintained that cuftom , ^^ q^^ ^ j,^^ 

here in the Bench, which would be ifluable and tried by the 435- Diw.501. pi.4Jt 

country, the Court here ought not to have regard to the \\i.''j^''^i\. ^1^-7.^^*.^. 

faid cu{lom j which is erroneous at common hw i and aU 39 ^- 3* * 9- E. 3- 3^ 

5 H* 7- 4*-*- 11. H. 4. 
though by the cuftom he is competent at the «ge of fixteen 30.8. 3r. 1.3. A-csf* 

years to rSake alienation of his land, yet {hall be not by that 

be drifren to anfwer to z precipe qziod reddai at foch an age [T.j.i 3.M.h.pl.i5.] 

by M* 9. «|^ £< 3. 21. And afterwards the judgment was 



(a) By iS. Eh c. i^, no judgment after 
tcfdidt ihah be (laved or revcrfcd for want 
of any warrant ot* srttorncyj but naw fee 
25. Geo, 3. c. 80. § t. 13. & 19. and for 
•mendnient of records after error brought 
foe l)ou^w 1 4. f . Bar . 2 7>o^ ». Terxxr Rep. 



783. s.Terin Rep. 659. 749. i. Com, Dig. 
442. 3.20, 321. 

i^b) But the parol fliall not demur for the 
nonage of ih4C tUmandunt in a writ of ^ycK 
Booth Real A^. *oi.- 2. inft.a9i. AntCy \^1. 
pi. 11. 

fcverfed^ 



[ 28^. a. ] 'Trinity 'terni, 9; Queen EUzabetli; 

i9. £. 3. 5. I, £. 31 lb. reverfed) and that the plaintilF (hould be reftored to all that 
^ '^ ' which he had loft by reafon of the judgment afore£iid, but by 

that he could not recover cofts or damages of any fuit in 
the one court or the otiier ; and the fuitorS aJForefaid in mife" 
ricordia aflefled by the Ju ft ices at feven pounds^ viz. each 
twenty (hillings; See other defeats and errors in this cafd 
4^*^' [^3] ^/'»* fol* [373- Pl- ^3*Pi/f'l 



Eftoft's Cafe. 
A. with his wile and i?. (34) A HUSBAND and wife and a third perfon purchafed 
anrUheheinof^-aD/^ ^^"^ ^® them, and to the heirs of the hufband, and 

S. rdcafes to -rf. only, of the third perfon i the third perfon releafed to the huflwuid 
The wife takes nothing , 1 . , r 1.. 1 . n 1 • i n 

!n i?.'s moiety. But A. only, and Without mention of his heirs, all the right, eftatc, 

takes a fee though there title, intcreft^ and demand which he had, or which he and 
was no mention of hii . , , ^ . . , , « * , /• , 

heirs, for his inteieft his heirs might claim in the faid land &c. And afterwards 

^iT^^f^d^^l^k^ *^ huft»nd and wife made a leafe for years of all the land, 

been to the wife, who rendering a rent to them and the heirs of the hulband : and 

had only a Ufe eftate. afterwards the huft)and died j and for the moiety of the rent 

f3».*BenLi95. i.And! ^^^"6 ^° arrear after the death of the hufband his hcif dif- 

45. S.C.] adjudged ac- trained on the lefiee, and he brought replevin. And in the 

avowry the cafe appeared, upon which there was a demurren 

•3- 5- • 4i . • *o* ^jjj ^^ ^j^jjj ^^ argued at the Bar, and in the next Hilary 

T^rm it was argued at the Bench by all the four Juftices in 

j^.R,Ktv^^,j%.^^^ ^"^ ^y' *"^ ^^^^^^ ^^S^ ^^ *<^ Bar. 4nd by the opi- 

inVita, 20. 4o.A(r.7. nion of all the Juftices both points of the cafe were ruled 

55. Aff. 1$. Dy. 149. b. f^^ ^^ j^^jj^ f^^ ^j^^ moiety of the rent, s. firft, that the releafc 

made to the hufband only fliould enure to him alone, and not 
Moore*sRep. fol.43.1). ^ his wife I and fecondly, that there was no need to have the 

Fitz. 305. Cro. 1x9. ^ords bis heirs in the releafe, but that all the moiety, eftatej 
pi. 17. Dy. 319. Roll , j^ -^ 

Contin. 473. 19. H. 6. and mtereft that the releafor had, vefted, and was tranfmitted 

37* H."' B!*j!'c'rt *"^^ *^ P®*"'^'^ ®^ **^ huiband in fee fimple, becaufe he had 

Alienation, 31. LiL467. a fee fimple in the entire land at the time of the releafe made^ 

r. c a e, 9 . ^^ ^^ .^ could not enure to make or enlarge the eftate to 

* [ 2 63 * b. 1 ^^^ ^^^ ^^^ t^\x3\ intereft and * eftate with him who made the 

releafe. But if the releafe had been made to the wife, there it 

1 , ^ . ^ wouldhavebeenneceflary tohavewordsf^ W^//rj,becaufeflie 

Lit.465. 304. 45.Aflr.7. ' • 

43. 46. £. 3 174. 19. had before In jointure only an eftate for the term of her life, 

JJ. uT^es^.' ^''^*^' Wherefore &c. And the grounds of the diverfity of re- 

leafes were fearched for in Littleton* s Tenures in the three 

chapters, x. of Tenants in Common^ Rekafes, and Gonfir<» 

\ malioBs4 



trinity Term, 9. Qiieen Ellzatetli. [ 263. b. 1 

ftiatibns; and the books of 40. £. 3. [41. pi. 21.] in IVar- tCo.Lit.9.b.i8j,i8«. 

193. 273.6. 174. Giib. 

rant/a ChartiPj 46. £. 3. [17. a.] inWafte, & 19. Hen, 6. Ten* 67. Shep, Touch* 
[ 16. b, pi. 37. 3 in the Affife at Hertford', and 33, H. 6. 3*4-] 
[4. & 5. pi. 14.] in the Joint-tenancy in a manor to which 
an hur\dred was appendant, & io.\£. 4. [3. pi. 6.] for the 
FeoflFment between Coparceners, &C( 



Dame Arundel againft the Earl of Pembrdke. The King grants a < 

mlifion out of theOonrt 

(q6) T>OWER was brought by D/ime Arundel, late wife of Augmentations uial. 

XJ .«. <^ , ,, . , . J rr figntothcwifcoranau 

of Sir Thomas Arundel (who was attainted of fe- tainted pcrfon tlteckid 

lony in the time of £^. 6. upon theftatute of i. £,6. c. 12. JJ^^^d*'*^^^ 

and title to dower faved to his wife by aft of parliament), bythecommiflloncnrf 

againft the Earl of Pembroke in Shafton, who made default ""^i^^^c^^^^ 



after appearailce* And before judgment a termor of a com- firmed by the King and 

mon inn in S. prayed to be received by the ftatute of fs^^b^^d^ 33^^^^^ 

Gloucefter^ c, !!• and fhewed a leafe by indenture made by the authority, which wat 

. >.,,.,. ^ , 1 >• /T* 1 only to aflign lands, and 

the faid hulband after the coverture to one whole aflignee he the confirmation of the 

isi and (hewed the attainder of the felony in confpiring to K.ing cannot mate tfat 

' . i S*^^*^^ which was mertlf 

the death of y. late duke oi Northumberland^ being one of told. Nor has that Court 

the privy council of the late King Ed.b. firft by the verdia SX„T3l ^r^- 

before commiffioners of oyer and terminer^ and afterwards a mandant ; it ihoidd be 

confimation of it by aS of parliament ^c. And that the ^ 

King Edward &• granted a commiffion under the fcal of the ^^^ ^^^ ^^^^ ^ ^^ 

Court of Augmentations to aflign the third part of the land caft, N. E. tit. Dower* 

of the faid Sir T, to his faid wife in dower; and that by vir- ?' * * 1* 

^ I 2. Term Jlcp. 169, 

tue of that cohimiffion the third part of the rent referved Cowp.29. i.TcrmRep. 

upon the faid leafe of the aforeiaid common inn v/as afligned ^^^'^ ch^i?^jL*^t' 

to her* (37) And alfo that afterwards the (aid King, re- Term Rep. 665.] 

citing the faid commifiiori and afiignment, by his letters pa- Ra3.Dowcr,6. Dy.97.b. 
* . *. i /■ »^ , . h / .. , 4«>*>- Li". 55. a.Inft. 

tent under tne great feal of Engltind ratified and confirmed 32a, 323! 

the eftate of the laid dame in het dower &c. And (hewed ^^°- ^*^- ^^^ 3^ Sf-b. 
^ . . , .26 A/r.41. a Cro.851. 

further the agreement and acceptance, of the wife thereof; Port. 326, 

and concluded that the faid plea is by collufion and fraud '' ?; t' ^'^o^u*!'* 

between the demandant and tenant to make him lofe his 68,69.8 R.a.Dower* 

term, Wherefore &c. And by the opinifto of the Court ^l^ ^.^o^'J't?^' 

this matter is infufficient, firft, Becaiife the Court of Aug- ^^^ c^ ,5^ ,^^ a6.H.«. 

mentations (a) had not any power to aflign dower to the de- 3- »• *• ^-4- 3-^- 9* 

t. 4.. 30. 37, 38. 45. 
mandant, or to any other wife, but that ought to be againft E.3 y.b. y.H.y.io-Eliz, 



(a) Thii court, crcftcd b/ a7. Hi 8, c 27. was diflToIvcd 1. Moir, fcif. i* c,.i(^ 

the 



[ 263. b. ] Trinity Term, 9. Queen EIizabetn« 

^t. deGk>ftcr» ca. i». the King in the Chancery &c. Alfo the aiSgnment of the 
ri' ' c ^JL I *'C"t 'S not warranted by the commiffion &c. and then the 
i. Term Rep. 95.] Confirmation cannot make that good and legal which was 
Raft, fol 137. a. Keb. merely void &€. Vet if there Wats good matter to bar the 
1. H.7. 9. & 17. 7.H.7. demandant of her dower by any matter happening after tide 
21. Plow. 399. Dy. ^^ j^^, ^^^ ^^^^^ Qj^^jj ^^ ^^jj received in this aaioii 

•9a. pi. 70 Mo. 733. ' 

R. 157. I. Keb. 91a. to (hew it for the fafety of his term. And afterwards judg- 
[Of refceit by a termor ment was given for the demandant, but with ftay of executioni 
J'c^'.^D^g.^^^^^ ''^caufe the Court • would advife till the next Term; when 
ice Salk. a9t. pi. 31.] it was awarded to the demandants 
* [ 264, a. ] 



In Chancery. Rofwcirs Cafc. 

SOMBKSET. 

A woman copyholder (38) A WOMAN, teilant for term of life of a cbpyhoW 
^i^T^'^hctS; P""l of the numor of T'.r./x Prepn, toot an 

furrender, or forfeiture hufband, and the reverfion of the faid copyhold was granted 

to ^. 5. and c. fuccef- ^^ three for the term of their lives fucceffiveljr, according to 

fively according to' the the cuftom of the minot. And afterwards the hufband uf the 
cuftom. The huft>and ,r ^ % r h % n n ^ ^ 

Cunvndere to ^. who is fa^d woman made a iurrender to the ule of the nrlt of the 

admitted and dics^ B. f^jj revetfioners for the term of his life, to whom the lord 

dies. C. has no right, at ^ ,» 

the wife may claim after granted it by copv alfo for the term of hi^ life, and fo be vrasf 
Which time the Sd may ^i^mitted tenant i and afterwards he died, and the fecond in 
reuin it as occupant* revcrfion likewifc: and the third (living the hufbahdj and his 
But if they releafe aH._, . ^ jv.ri_j-j i_ 

her intereft to C. the ^"^^ ^ho made no Iurrender) prayed to be admitted to the 

tod i< bound to receive copyhold I and his copy vras, " when it fliall fall in after the 

30. H. S. B. N. C. i4o. " death, furrender, or forfeiture of the wife,'* who was in pof- 

Dy. 361. Perkiii7. feffion. ^«<p;v. Whether he (hall have his prajtr A /ttr^j 

».RoLAb. 150. I. Sty. lAJ-r J r.LTi ir- 

»75. I. Cro. 205. I. or "ot f And it feemed to many of the Judges and Seqeants 

RoL Ab. 504. Mo. 753. that he (hall not have it i for living tlie wife fhe has right to 
9. Co. 107. a. Pofteai . , ^ 

Jai, 31*. the copyhold by plaint in the nature of a cut in vita^ or by 

roilb Ten aAb. Lex ^^^^y ^^'^^ *^ dtsSh of her hufband ; for flie never made any 

Cuftum. 137. Coi Lit. furrender, or comriiitted any forfeiture, fo that the reverfion 

l^Com. Dig.* 500. *T! could take efFedl ; but the lord may retain it in his own hands 

Bl Rep, X046. ] or difpofal during the life of the hufband as an occupant 

4. Co. 18. b. ^3. ?erk; But the cafe was further, that the hufband and wife would 

612. 2. Keb. %%^ releafe all the right of the wife to the furviving reverfioner; 

I. Tepn Rep."^^ t. *"^ the lord would not receive it, or hold a court for it 

Term Rep. 197. 485.] ^are^ Whether he (hall not be bound in confcience to do 

(38^ HirV, 2. Car. B.R. in Siacie^s Cafcy [Lat. iSi.] Doderidge held an opinion, that 
ft copyholder has an interell in the rolls of the court, as wcU as the lord, for it is his evidence* 
And the lord cannot deny the copyholder acccfs to the rolls. [ t. Black. Rep, icjo. io6ji 
S.TcrokRcp. X4t> m*-^. 

it? 



Trinity Term, 9^ Queen Elizabeth. [ 264. a. ] 

It ? But in the next Michaelmas Term it was decreed and 
ordered, that the lord fhould hold his court, &c. or avoid the 
pofleHion. 



(39) T" HE ncwaffignment in trefpafs quare claufumfregit^ A new amgnmcnt in 

^c. was thus, J. « In one acre of land or meadow ^^^^^^^^^^jnd ^ mea^ 

dow, IS void for uncer- 
" lying in a certain field in 5. aforcfaid, called Northfield^ £«ff .*' ta:nty ; and defendant 

And to this the dcfendam, as to the aforcfaid trefpafs newly J^c^,t^^*u"^' ''''*''' 

afligned in the aforefaid^cre of land, pleaded not guilty. And An. Ben. 21. s. c. 

for this uncertainty of land or meadow of the new affignment, r j.^And^Ji i 

and without any abuttals of name to the acre, and alfo the *• And. 103. Dy. 161. 

replication to the acre of land only, the jury at bar was dif- Co. 55. Co. Lt. 47! 

charged by the opinion of the Court, for the affignment ought *7- H. S. 7. 14. H. 8. 

to have been without any "^r," l^c. and the plaintiff might 6 b. is.E.4. 13. ac 

have the two acres, one of land, and the other of meadow. &c. ^- ^ 9*^ "• ]?*t '^'*' 
' Dy.254.b. 7.E.6.i7.a, 

and no abuttal is fet out; and befides the replication is not 7-H.6. 5.1. 7.E.4.10, 

'"**> ^^* [Br. Trefpafs, 203. 5, 

Bac.Ab.214. 6. Mod. 



♦ Horneby againji Clifton. * [ 264. b. ] 

(40) IJUSBAND and wife were termors of a houfe in if a man dcmifes « Aw/J 

FUet-ftreet, called the Three Conies^ for many I*' M' ex,e^^ tbi 
'^ * pof^y thjs U a void ex- 

years : the hufband alone by indenture made a Icafe of it for ccfKioo. 

part 

(40) 19. £//s. B. R, DoweFi cafe in eje^iont firm^ [Cro. El. 6. 3. Leon. 64.] A, de- 
mil'cd all Sx\% lands in Landburjf excepc the manor of Huhhjy and h|id no other land there ; 
adjudged on great argument that the manor paiTed. 

One leafed a houfc with the chambers, kitchen, garden, and curtelage, except the gar* 
den ; it it a good exception, as BSNDJLOWES faid was adjudged in 2. £/;z. for the mention- 
ing of them is but furplufa^^e, and then it is no other than as if he had leafed the melTuage 
excepting one chamber. T. 

Trhi, 3 Joe, C. B. i> luUlfT 1;. Fratty in trefpafs in lands in Broad Hernhwy in De* 
vonjbire^ the cafe was, A Icffee for ninety-nine years, it three other perfons ihould fo 
long live, granted the tenements aforefaid, and they arc his eflate and term, referving 
one moiety thereof to himfcif for his life ; refoWcd by the i.ourt, 1 ft. That the exception 
of the moiety is repugnant and void. So if 1 grant twenty acres, referving one acre or 
ten acres, for the exception is part of thai which is exprefsly named before, but if I grant 
a manor or a clofe excepting one acre, that is good, for the grantee has a manor and a 
clofe notwithftandine. idly, It was refcived, that although the exception was only for life, 
ftill it is void, becaule the grantee has not any certainty left to him, but only a poflibility : 
otherwife, if the exception had been but for two or three years; and judgment was given 
accordingly. It is entered 2. Jac. Rot. — . So 13. & 14. £Ux. Rot, 30^ 7. Mtch, 

HiL 19. Jac. C B. •> Mc^devQy i>arfon of Blackdeny v, Yeaxlv^ in debt on bond for the- 
performance of covenants, where it was that the defendant Ihould pay the rent rcfcrvcd 
out of Ihe re£lory aforcfaid : and upon order made by the Lord Hbiart, with confent of 
parties, that this ilTue ihould be tried in Londcn^ whether there had been payment of the 
Ff nt or 90t ; he faid that it might be tried in London^ bccaufe the payment was not local, 
ibr all the glebe was excepted out of the leafe, and then, although the parfonage was in 
the county of IT^/;/, neverthclcfs fgr that the glebe was excepted, there might be payment 

3 C -in 



. f ^64. b. ] "f rinity Term, f • Qyccn Efizabcffi^ 

Seethiscafeiii Harper*! part rf die vcars by thefe words, '• " the meflWagc or tcritf- 

xep.foLi. b. I. And. ,. • ' ' «..•<--, ^ . . ■ «t^ 1 

s%. and BendL 181. ^ ^ment in PUit^JIriit called #^/ 7^r#^ Cbn/^x^ with alt the 

a. 6. £. 3. fts. £. 3. <^ chambers, cellarSf and (hops^ &c. excepting and referving 
RaAh^'s^'TRa " to tbi bujband by rumiiibi Jb9ps for his ow^ and foU uje 
Ab. 454- 7- Co. Lit. €• and HcofotUnf And within the term the hulband dicd^ 
a;. H. 8. 7. 43. E. 3. 2nd the wife furvivor entered upon the leflee rn the (hops^ 

10. b. 47. E. 3. la. jyjj ^„^ re-oofted, arri brought an ijtRione firm^\ and the 

11. 7. H. 6. a. ^. defendant pleaded tllat he did not eje£k &c. and this cafe was 

i8i;pL'^ ptik. im! *•' f^""^ *^y * fp^**l ^^^^ "* GuildhaU this Term ; and in 

aa. E. 3. 8. Br. Refers the Aficbailmas following^ the cafe was moved by B arh am^ 

Ma88i/a7°H.8ri8! •§?'^«'^ Serjeant^ to hare judgment for the plaintiff to 

b. 31. H. 8. 45. a. recover her term in the (hops. Awl Weston thought that 
H. 6. 25. Sec there! ^^ ihould have it^ for he thought that the exception and 
Antea, 14. b. 7. H. 6. refervation of the (hops touched upon the whole leafe, and 

43. b. 19. H. 8. 8. b. * "^ 

Fb. 524. b. 15^ a« 171. the (hops were not leafiMl : but Dyer } contra \ for it appears 

-|iob'^i7o^ ^y ^^9^^^ words before that the fliops were leafed generallyi 

and tltts refervation or exception ts only fpecial and tempo- 
rary, s. during tbi occupation and ufi of the lejir himfelfs 
according to 3. H. 6. 53# [45. a. pi. ai.] where the trees 
were not merely excepted out of the leafe, but that it (houkt 
be lawful for the leflbr to cut down, give, and fell the trees, 
&c. Alfo note above, the exception and refervation ii 
tnade to the hufband leffitf by his name, s. John Hormhj 
only, without faying, to hk executors or his affigns, &c. 
Alfo note, the exception of the (hops is of all tbejhops^ which 

a6i. shcp. ToudL 75I « diredly c^ontrary to die premifes of the leafe of riiem ; 

96, 77. 3. Cora. Dig. therefore it is a void exception. And fo at length were die 

332. and Yin. Referva- • t • * 

tion, T. per tot'.] opmion^ of the Other Judges {a). 

in anyplace ; and if the gitbe Jiad been demifed, notwithftanding, by confcnt of pantet the 
payment might be tried in London* td, It was agreed^ that if a parfon leafe a parfonagt 
excepting the glebe, it is void 1 and a feoffment oca manor, excepting the dt-mefncs. 

7r/». 36. £//«. B. R, Rot. 767. Leigh v. Sbaw [Ow. 20. Cro. Kli?.. 37*-] » *^ fjeSitMt 
firma for a chamber, a leafe was made of the re^^ory of Cbinkford in EJftXi and of the glebe 
except the parfonage^hoHfei faving and allowkg to the leflee a chamber over the parlour} 
it was adjudged a good leafe of the chamber to the leflee, for as by an exception a man roar 
except a thing fo that it IhKll be intended never to have been leafed or granted, fo here 
"When he (aid, except the parfonage-houfe, faving and allowing to the lefTee a chamber, thi« 
faving makes the chamber at if it had never been exceptecl. 

' — ~-^ T 

(fl) See 19, Yin. ji8. ma^g. note to pi. 7- 1 ly J and fee 4* Mod. ii. and i. Show. 3x5* 
and And^ and Benl. who rcpert it different- f 316^ • 



(41) A 



Trinity I'crm, 9* Queen £lizabetli* f 264: b, J 

A prohibition wiU no^ 
lie to the court chriftian 

(41 ) A Man devifed ^is limis of focage tenure to l^e be paid out of money 

fold by his executors, and that the money thence Jjjf^^™f^^'*'tto 

coming (hould be difpofed of in legacies fpecially exprefled execnton for that pur- 

in the fame will j and one of the legatees, after the proving ^^ . ^ t Ro- Ab ^ 

of the will, fued in the court chriftian for the legacy^ Whe- 9*0- G. 9. i. Bm» 

ther a prohibition lies in this cafe, was moved. And as it Affcts^ inter rtJm ll 

feemed to CAtlyn, Dysr, and S AundBRs, it does not lie, *• H. 4. *»• a. 9- E- 4- 

« r 1 A- • « «^ « <• 1. 47* Execute, 17. Dy* 

becauie the money was auets m the hands of the executors, 310. jed.Cent. 4. ca. 
and there is no remedy for the legacy in the temporal court* ^^.^ «ow. 543^ %, Keb» 
Yet BENDL(fW£S faud, that it was otherwife done before this Kellw. 44. Hob. %€{• 
in one cafe. See thereof M. 5. P. and M. fol. 151. num. 5, J^^^; **^ ^^ J^* 

M0.S5S. I. Leon. SI 5* 
[Cro.Jaci79. j.Bac 
Ab. 489. 3. Salk. 1x3. 
t. Sid. 46. Br.Cb.C8r. 
Appendix, 574« Cowp. 
a84. I. Hen. BL iii. 
note. 3 



* Michaelmas Term, * t ^fij/a.] 

9, and 10. Queen Elizabeth. 



(1) A JURY of Middlefix was called in the Bench> the Tbe ptrtiet at the triti 

firft day of Term, and fome appeared, and fomc ^ t^^^^^ 

did not, (b that there was not a full jury : and neither the fhaU be non-fuited, or' 

defendant nor his attorney came j and thereupon the plaintiflF foS*againft the dcfcn! 

prayed that an inqueft ihould be awarded ty default. Ana dant, though a fcUjuty 

do not appear* 
by the opinion of Welsh and Dver, his prayer fhall be 1. r .,. 4, 

granted } and to this Leonard the Cuftos Brevium agreed, ^y- 95- 
and all the Prothonotaries. And of this there are many pre- 
cedents ; for the parties are demandable before the Jury, and 
if the plaintiff make default, he ihall be non-fuited ^ and if 
the defendant make default, the Jury Ihall be awarded by ,, £l %%L a. 44^ 
default, whether they appear or not* Fide librum Intrati^ Dy. 2x4. b< aaj* 
tnumdivtis precedents accordingly, s. that the plaintiff offered 

himfelf on the fourth day a^ainft the defendant &c. ad audi^ r« ^ •«< » ^ ^ 
^ ^ [See Com. Dig. VUmf 

gnd* jurat* patriae in quam fe p§fuit ^c. fol. 249. [66. a. j (X x.>] 
But Weston and Harper i contra^ and Haywood and 
cithers, in B. R, 

3 C » fa) IN 



[ 265. a,] Michaelmas Term, 9. and 10. Queen Elizabeth. 

In account defenHapt (2) iN account againft One as receiver, he [plaintiff] 
c^ancrtaftwwa^^^^ counted of the receipt of divers funis, fome by hb 

it of part, and conief* own hands, and fome by other hands. The defendant, as to 
the aftioo for that, but . . . X> . t t « 1 

perform it for the tefi- the fums by the piaintilP« own hands, pleaded ne unques n^ 

1""' I!!, ^^ ^^rf"" '*'^''' ^<^- and prift to make his law ; and as to the refidue 

the whole, and (>l«:ad to ^ -^ ' 

the country. he pleaded to the country, and day given him for his law 

[5. Bac.Ab. 429.] ' until another Term: at which day the defendant, for part 

iz. E. 3. 47, 48. Dy. Qf jj^g fy^5 ^f which he had pleaded his law, would have 

21. pi. 121. f. 23. pi. . * 

143. 2. Ro. Ab. 199. waived his law, and confeiFed the a£tion of it, and as to the 

E ' "' t BLeycr. «'«fid"« ^^uld have performed his law. And Whether he 

ger, 54, 2. El. 183. b. might do that without the jdaintifPs confent, the Court much 

1 6. ai! H.^. it 10! ^^"bted : but by the advice of the Court he waived his whole 

H. 7. 4. 27. H. 8. 22. plea of law with the confent of the plaintiff, and pleaded to 

C0.Ent.48. 38. H. 6. . ^ . ^ '^, 

26. Dy. loi. 76. ^^^ country ne unques Jon receiver pur accompt render j prtji^ 

[15. Vin. Ab. 79.J and had it : therefore ^«<crr the law in the cafe. But after- 
wards in this Term, by the opinion of the Court except 
Harper^ he could not have the confeffion allowed. 



tiiem exactly 
preceding ytar. 



The juftices ou^ht ro (s) jF the Jufticcs of peace, at their meeting in Eajier 
certify the rates of fer- feffions, or within fix weelcs after Rafter^ agree and 

vants* wages accoiding ,.1 i- 

to 5. EL c. 4. §. 15. allow the rates of wages of fervants to continue for the 
though t^ey con^»»JJJ^ enfuing year as they were the year preceding without any 
alteration or change ; Whether they are bound to certify 
Jcnk. Cent. 6. c. 5. s. c. thefc thcir* opinions or refolutions into the (a) Chancery 
before the 12th of Jt4ly^ under the penalty of ten pounds, 
* [ 265. b. ] according to the ftatutc of the 5th year of the prefent ♦ 
Queen [c. 4. §. 15.] or not ? quare well as to that branch of 
the ftatutc, which fee. And by the better opinion at Ser* 
jeants Lwy the words and fpirit of the aft being well con- 
fidercd, the Juftices ought to make the certificate, &c. 



(a) But by 1. Jac. c. 6. §. 3. they need 
nor certify them into chancery if they be 
pi-oclaiiMcd according to the dicc^Uons of the 



6rh fcdlion, bat they fhall be kept among 
ti;c records 01 the county or town-corporate. 



Lord Cobham's Cafe. 

r- debt againft a peer at (4) HPHE Lord Cobbam was fued by one in debt, and they 

p!Ln£rrk4: ^«« »» ''«^'> ^^^ » ^"'*" A"« returned ferved, 

be on the panel, may and thereupon procefs continued until the dj/lringas jura^ 

torum : 



Michaelmas Term, 9. and 10. Queen Elizabeth. [ 265. b. ] 

hrum : and now the plaintiff perceiving that the array and not pray z w. fa. da 
panel were to be quaflied by challenge by the peer, becaufe ^^^ ^^ j^nk. c. i. c 
no (a) knight was returned on the panel, prayed a ve.fa. de *9- *'* ^*"* "^^ 
novo i and by the opinion of the Court he (hall not have it, , 17. Dy. 107. b. 246. 
for there can be no better form of writ awarded to the (heriff ®- ^.^; *8Vb?*\!^R.' 
than the firft, Ahr. 637. i.lnft* 1^6. 



(a) Now bv 24. Geo, 2. c. 18. $.,4. no 
challenge ihall be taken to any panel of 
jurors for want of a knight's being returned 



in fuch panel, or any array quaflied hy reafon 
of any fuch challenge, any law, uiage, or 
cuftom, to the contrary notwithftanding. 



4.H.7.9. 



Temple agatnfi Cooke and Wotton. 
(5) QIR EDWARD BELKNAP was feifed in fee of the One tenant in common 
manor of ^^/r/ with the appurtenances, and pur- ^^, f"^/'fo'Iml^ 
chafed certain freeholds of fomc free-tenants within the faid mixed with the dc- 

i_. 11^ ... f M r n /r^ mcfnes 88 not cafy to bc 

manor, which lay fcattered m the common nelds of Bajfet^ \inomi ; on a writ of 
intermixt with the demefne lands of the manor, and other partition againft him he 
lands of copyholders and tenants at will, and for years, parcel the bounds of his fr«e^ 
of the faid manor; all which dcmefnc lands, freeholds, copy- J^^i ,^Zf^ they 
holds, and tenures at will, were enclofed within one ring make partition as weii 
fence, or hedge with a ditch andquickfet, fo that it is not t^^'^ ^^""^ ''^ ^'^"'^" 
certainly known what quantity or number of acres nor jcnk. c. 6. c.4. $.0. 
where they lie, which were purchafed. And he died without Dy. 260. b. 4. Co. 70. 
heir of his body, and his three fitters were his next heirs, and ^' ^^^' *3^' ^'^ 
married to Sir J. Cooh^ Sir E, fFotton^ and Dannet ; and 
^fV E. IVotton and Sir A. Cooke purchafed another fimilar 
freehold of Saint*Jobn\ and Sir A. Cookt furvived j and the 
(hare of Dannet was fold to one Temple^ who brought his 
writ of partition againft Cooke and Wotton the fon, of the 
manor of Bajfet^ with the appurtenances only ; Wotton con- 
fcffed partition} Cooke made a title to the part of Dannet^ 
which the plaintiff had purchafed, and traverfed the tenure 
per indivifum and in common, which was found againft him, 
and judgment thereupon given that partition (hould be made 
of the manor with the appurtenances \ and a writ direAed to 
the fherifF to make partition accordingly. (6) And Sir 
A. Cooke Ihewed to the (heriff and jury this matter of the 
purchafe of the (aid freehold, which is not parcel of the 
manor, and admonifhed them to take great care how they 
i|iade partition of all the contents within the uttermoft ring, 
or Hedge, left they (hould ofFend againft their warrant and 

3 C 3 ' oathi 
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[ 265. b. ] Michaelmas Term, 9. and 10. Queen Elizabeth- 
oath ; but did not fhew any certainty of the faid lands pur« 
chafed, nor how hr the extent and limits of the faid manor 
reached i upon whiph the Jury were in great doubt what 
they ought to do. And now, Whether the defendant, who 
put in this caveat or cavi)ling to the inqueft, ought by law to 
f r ^66, a* 1 naake a full ihcwiqg of where the lands newly purchafed ♦ 
lie, and how much they are, or the plaintiff (hould iksyf the 
extent and quantity of the manor to ^e jurors, was doubted 
by the counfel on both fides, for upon this doubt the Juryi 
being charged to make partition, and having a refpite from 

t the (heriiF for fourteen days, did nothing at all \ for one of 

them, named fFyv^ly at the day appointed for them to give 
their verdi£^, made default ; whereupon the (heriiF returned 
a (a) fine of forty (hillings, with the reft of the uncertainty 
and difficulty of the matter above, and further on account of 
- the (hortnefe of the time he could not execute that writ 
And by the opinion of the major part of the Jttdge$ of eacl^ 
Bench, the defendant, u CoOKB, ought to ihew the cer« 
fainty or number of acres of the land purchafed &c. For 
the Jury (hall be difcharged in coniciehce if they make par- 

tf.CiQmptPna.3x7. tition of fo much as can be prefumed, and known by pre* 

5. Com. Dig. 311. 3. fumptives and verifimilitudes^ that it is the manor. And al* 
Bac. Ab. ai^ lin|J. * . . . ? , . . ^ 

Sberiir,47».r " ' though none of the parties had given evidence, yet are they 

Yo. Afli SI. compellable to make partition at their peril } and the law an^ 

^^- *' the Coi^rt of neceffity mutt be obeyed, ^are well of this 

return^ and the affeiTment of the fine by the (herifF. 

*— — • — :~="^ "^ a 

(a) If a juror iq a leet departs without I fteward, 8. Co. 38. b. And fee ib. 41. 
giving his vcrdi6t he Ihall be fined by the | ' 



mm 



A cejhfy fue uje before (7) A' c^sTUY QUE USE in fee of lands and teqemei^ts t^ 
1l;^J^io^^tt *^ value of one hundred pounds /.ra«ii««, ma;:, 

cftate to* hifh and his ried in 22. H, 8. And after the efpoufals the hufband, at the 
in'ufe.^nd'^after that requeft of the friends and parents of the wife, caufed the; 
year died fcifed of the feoffees to execute an eftate to him and his wife, and to the 
Ingher eftate therein is ^^'^^ of the hufband, of lands and tenements to the value of 
do^ ^Lhouttn^'* twenty pounds pir annum. And afterwards he purchafed 
preftavennenttiiatftteh more lands and tenements. And after the ftatute of ay. H, 8« 
S^i^'^^^^ [c. 10.] the hulband died feifcd of all the refiduesj and th? 
s. £1. s4t. a. c EL ^'^ ^^^ ^^ ^^^^ ^ profits of die faidlands and tenements 
^»s.4. D7a>«'pi. IS. to the value bf twenty pounds by the year, agreeing to her 

dim 



Micliaclmas Term, 9. and ro. Queen Elizabeth. . [ 266, t. J 

Veftatc therein. And afterwards (he brought a writ of dower Py- 337- P>- ^f- 
for the third part of the refidue of all the lands and tenements 
.&c. And in the deed of the eftate which flie took jointly 
with her hufband^ no word is there contained that it was for 
jointure, or for dower of the wife. Wbedier this matter 
generally alleged without averment that it was for jointure 
or for dower, ihall be a bar (o the dower or not, quars well, 
for die words of the ftatute of 27. are es^prefijjr for the 
Jointure of (he wife. 



Wyke's Cafe. 

(8^ tN ihe city of Gloucefiir are two AeriSs by their Toawrltof^Dtry»thit 
* charter, and one of them was A>ed with two other ^'^^^^^ 
perfons in a writ of entry in the quihus\ and upon the origi- himfelf, U a ^ood re* 
nal writ the OierifFs returned the fummons againft the two, ^",^ ,q ^ 
but for thr (heriflF whofe name was Wjke^ they returned [Bendi. 146.] VS. c. 
that he was the fiune peifon as was fued, "and therefore he " j '^^ «- , , 

^^ . «9.H.6 13. IT. 8.H.6. 

could- not fummon himfelf : and upon this return the tenants i%. 29. a. xx. h. 4. 24, 
all appeared by attornieS) and pleaded to iflke) which was I^b.^i)y, ^sj."'!" 
tried for the demandant at the laft affiles $ and now in arreft H. s. 3 a. 10. H 8. 
of judgment this matter* was objeded, &c, See H. \^. 1]^ 6.^»"*9*' '^ *^' 
H.i. foj. 5. [M. 19. /y.8. 3- a. pi. 16.] by die opinion of pHit. shtritf, 153. 19. 
FxTZHBRBERT) that thc iberiff ihall be amerced for fuch |^* ^ u 1 
return, becaufe he may fununoo himfel^ ^uare. * L 2 . D. J 

• (8) And as to thc fummoniag of thc within-named Ibomas Uykes^ I certify to tb« 
within-named Jufticcs, that the laid ihomas Uykes and I Ihomoi Wykcs, flieriff tor the f 
citv of GlouceJIer^ am one and the fame, and not other or different, and therefore I thi 
a^refaid Thomas, and Hugh Hyde thc other (keriff of thc city aforefaid, cannot fummonmy- 
Xelf according to the exigency of that writ. And this waj adjudged a good return, 

t Ofig. rofm'tat\ 



WoRcifTKa- 

If an holl requires his 

Sanders azainft Spencer. f^ ^ »«k up his 

o J ' goods in fuch a cbam- 

M r^NE spencer^ an innkeeper of Brodeway^ was fued in her, or he will not war- 

^^ Vy, v.. It in r i_ 1 nmttheirfafety,andthc 

an action upon the law and cultom of the realm, gueftfuiferstheratolie 

by one Sanders^ for a piece of doth ftolen out of the inn by ?^*° ?^'^'*y.*i?"'^i 
^ . ^ 'the hoft IS not LabJe if 

Ibme delinquents. And he for his excufe (hewed that he they are itolen. 

(9) H. 3* H. 4. Roi. 16. Midd\ By the Ifiw of the land a comm«n innkeeper is bound 
to warrant goods of hb gueft. So Eaft, 9. H, 4. Rot, 69. Midd\ Aftion for two horfes. 
Ml 13. H. 4* i?tf/» 6. £wr' Wilt Cowper 'verf. R bert de OoidoHy innkeeper, for a horfc. 

3 C 4 gave 
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ft2. H. 6. 98. b. ^ H. 6. gave warning to the plaintiff that be (Iiould lay his goods in 

tuhltp 73! ^8. *E. I. P^cl^* i** * certain chamber within the inn, under a locJc and 

Detinue, 59. Mo. 65. key provided for that purpofe, and that if he would do fa he 

Mar. 158. b. 42. E ?. would underake to warrant them (afe, other wife net ; but he, 

.11. a. Co. 4. 84.4. 1. notwithftanding the faid admonition, laid them in an outer 
H.4.7. 6 42. Air. 17- ^ 

Mo. 79. pi. 342. court at large, where they were fiolen by the default of the 

fc\'J"7.&Jk.!8^«d plaintiff himfelf, &c. upon which the plaintiff demurred in 

Ice 5. Term Rep. 273.] law. And the opinion of the Court was againft the plaintiff. 

In an afi.on againft an And note, that it was not contained in the writ, nor in 

len oui^of hia^inn, the ^^^ count, that the defendant kept a common inn, &c. 

defclaration muft (hew Therefore by II. H. 4. [45. a. pU .18. J and by the pradice 

that he kept a common . „ , \ . . xt o , r r^ • • i 1 

inn. in all the entries m the t^ew Book of JLntries, it is bad, 

[i.Panv. t8. '5. Com. 

Dig. 210, 211. and fee 

Bac. Tit. Innkeeper (C) ' ' ■■"■■■■■■■■■'^ 

pertotV] 

A builds a ftiop on a (^^) 'T^HE Queen was feifed of the manor of Beverley \n 

partem the king's ma- ^hc county of York in fee in right of the Grown. 

nor, and pays no rent | / o 

t;ie king grants the ma. A ftranger eredled a (hop in a vacant plot of th^ manor, and 

the /hop. A. dies in Queen for the {hop : and afterwards the Queen granted the 

ters. TWsisnod^fcent' "^^^^^ *" ^^^ ^^ *^ Earl of Leicefier^ and he never entered 

[17. Vin. Ab. 217.] into tlie fliop, or took any rent for it. And afterwards the 

H. 7. 5. N.*B.4.a. 5! occupier of the fhop died in poffeiBon, and his fon entered. 

Co 30. a. 3.H. 6. Co. Whether he (hall be adjudged in by defcent or not, was the 

lour, 2. 2, Aff. 24. 28. T^i r. 

H.8. 24. 6.C0. 99.b. queftion. It fcemed to WnyDDON, Saunders, Dyer, 
ir Li^pt'387""ptew! *"^ Catlyn, that it is not a defcent 5 but Manwood and 
QueheS|fol.27.b. Fitz. W R AY ^ SerjeaniSii contra, 

4- 

(10) If the king be feifed of a manor, and J, intrude into an acre parcel thereof, and 
build a houfc, and aftci wards the king alienc the manor to B, and /I. continue, and die, it 
fccmcd to Plo'xden in his 351. [373' J query, that by the intrufion and building he hath 
not gained any cftatc in poireifion. 

HiL 31. El. B. R. Rot. B'nj' z, Bh&en Goodman [Ow. 55. 2. Leon. 147]. A, intrudes 
upon the king \ the king grants it to B, ; A. continues in polfclfion, and dies ftiled, Whc- 
tlicr that tblls the entry of ^..^ And the better opinion is, that it docs not toll it, for the 
Court gave a day to Coke (who argued that the entry was tolled,) to /hew caulc why judg- 
ment ihould not be given ag .mft hira. 

AT. ^7. and 33. Elix. B. R. h wai agreed upon evidence thai the lord might here grant 
over hw intereft without entry upon tac occupier \ but if he had entered, and the other 
continued in polTcfliony it i% otherwife, (fir then it is diireifin. 



Butler againft Crouch. 

The lord having let one (ll) JL^EMiTlut OM ButUry of tht couiity of Glou€iflery 

w'l^f cSg ^ «^*^ ^ ^'^^y i"^^ ^^^^i" '»«d^ ^^ tcncmenu 

▼iJlein«orhis iflue,Gan* of ff^. Cnucby of tbt county of ScTnerfefy as into lands pur« 
1.01 ai ttr that ftisethem« t /- « 

chafed 
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ehafcd by his villein, and thereof made a leafe for a term of 

years to his fervant, who entered, and was ejeAed by Croucbj 

againft whom he brought an eje^iione firnne in B. R. in the Dy. %%^, pL 3s, 

county of Somerfet, And Crouch pleaded not guilty. And 

in this Term a fubftantial Jury of the county of Somerfet of 

Efquires and Gentlemen were charged upon this iiTue; and 

upon the evidence this doubt was raifed, That if there be 

grandfather, father, and fon, and the gr^dfather is a villein 

regardant, and the father departs out of the manor, and re* 

mains fo without returning to the manor for the fpace of 

ftxty years, and dies without any feizure by him, or without 

doing any villein-fervice, and in the /foreign place hath iiTue 

the fon, who alfo lives there where his father died for forty 

years and more, and is there hplden to be and reputed a 

freeman, without any feizure of his body, or any claim made 

by the lord, ^fo that the writ di nativo habendo fails by [ * 267. a. 1 

reaibn of the limitation {by ftat. 32. H. 8. c. 2.] {)^\xt quaere 

this). Whether now he be feizable by the jord as villein or 

not. And it was holden by the opinion of the Court there ^«- Nat. 77. 

that he is not; and this in favor of liberty. Yet quare well 4.C0. n, Inft. 115. 

thereof by S aukd£R8, Chief Barotiy and Dyer, Chief Juf- »• ^^ Ab.408. 

tice of the Bench. And afterwards the verdift upon the t ^ viUenage «nd Hi 

^ . abolition lec i. BL Qm i ^ 

iiTue above paiTed for Crouch againft the plaintiff. See more 93--^.] 

thereof E. i r. of the prefcnt Queen, between Flejer and 

Grouchy foL 283. [pojl.} 



Landewibrevye College Cafe. 



(12) I^ING Ed. I. in the 12th year of his reign, granted Edw. i. having granted 
to 7homas Beale, then Bifliop of Saint David's, t^T^^^.^^. 
and his fucceiTors, the advowfon of thirty-four churches propriate to his iakl 
within his diocefe in Wales to be holden of him and his heirs, ^^ prebends to i^ 
fo that the (aid Bifliop and his fucceflbrs might appropriate **^- ^'^^^P ««a8 with 
them or any of them to their church of Saint Davids s and college in L, one ofdie 
JberguiUyy or make and annex prebends of them to their ^^^'''^^tj^mf^' 
faid churches of Saint D. and J, as feemed moft convenient bends annexed to thh 
to them. And three years after that the Bifliop, by confent SSffo^S^^ 
of the King (as the Bifliop in his inftrument affirmed), and <»f £<l< 6. This foun. 
of the Chapter of Saint D. erefted and eftabliflied a coUege ^STtl^ltoS'lS^^ 
or collegiate church, and whatever the folemnity of a college " * college whhin i. 
required he fupplied by his own authority in Landewibrevye^ [ jenk.' cent «. c. p 

being ^-^O 



£ 167. a.] Michaelmas Term, 9, and 10. Queen Elizabeth. 

4. Co. 107. Hi>b. 123. being one of the (aid diirty-four churches. And orddned 
j/ lUWe, 1677 p2] ^^ thirteen fecular canons there, s. five pricfti, four deacons, 
n^ j.&o.Rep. 463. and four fub^deacons, and annexed ajid appropriated thirteea 
of Hie faid churches to Ae faid thirteen canons, and made 
them prebends and prebendaries z— and the profits of the church 
of Landewlbrevyi he divided by appropriation after the death 
of one Serlon Claris then incumbent thereof, ia coaamon 
between the prebendaries rtfident; and rcfervad to die 
Bifhop himfelf and bis fucceflbrs, as to the Dcao» a plaec 
and ftall in the choir and chapter ; and aHb vifitalions and 
corre6lions as in the church of Saint DavuPs was accul^ 
tomed. And after that, 5. in the i8di year of J&^ i. h« 
appropriated to die ftid deanery one other of the fiud thirty** 
four churches, r, Lannartki^ (um cafelli di Lanin^^ by the 
aflent of the King. And after diat, King £d. 3. reciting 
^ faid eredion and foundation of the college and all other 
the premlles (with fomt doubt of the validity thereof), granted 
by his letters patent, and confirmed all and Angular thereof ttt 
him who was dien Bifhop, and to his fuccefiors for ever, the 
ftatute of mortmain or any other ftatute to die contrary, or 
that the fitid college was ereded and ibunded, and the appro- 
priations and writings aforeiaid were given widiout the 
King's licence (as was fiud)^ nm obJlanU (tf ) ; and fo has 
Landewihrevyi continued, and been taken to be a college in 
all points, till in the Sid year of Ed. 6* (13) And now 
Dy. Si. pi. S4. whedier it be given by the ad of i, Ed. 6. [c. 14.} to the 

ftaitMonaft. 13. King as a college, or not, * was the queftion in the exche* 

^ [ 267. b. J quer. And by the civilians a college is defined to be 
<* Sociitas plurium eorpwrum intir f$ dtfianiium^ it dUitur 
t« collegium proprii cumjbaml habitant^ quoniam fimul €§Uim 
^ guniur^ et colUgium ecnfiituitur in iCcUfia vil per privi^ 
^ legium C9fuejfum a fuperi9re poftfundatam eceUfiam^ vdji 
^ a principio fuit ordinatum quid eccUfia effet coUegiata^ vH 
^ Ji Icngo tempore vixerint ccUegialiter^ et funt in quaji pe[% 
^ fiffi^^^ c^U^gii » item ecclefia petefi fitri eollegiata mm cmtm 
c« fenfu epifcopi et patroni.'* Alfo the ftatute of I. Ed. 6. 
4. Co. 107, 108. j- ^^ ,^^ J fays^ cc all manner of colleges fsfc.*' and diat die 

Commiffioners ihould have audiority to eftaUiih a vicar ia 
everf college being a parijb'^cburcb He. And afterwardSy iw 



(«; By I. IT. andM, fcff. a. c. 2. 5. xi. 
It 11 cnn6tcd, that from and after that fcflion 
of parliament no difpenfation by non ohflante 
of or to any ftatute or any part thereof Aiail 



bt allowed, but that the fame Aall be holden 
▼otdy and of no effed, except a difpcafatioii 
ihall be allowed of in fuch ftatute, &c. But 
fee 7. and. 8. ^. 3. c« 37. and i. Bac. Ab. 363. 

in 
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In this Term, it was refolved by tlj^ ppinion of all the Juftices 
of both Benches except Harper, 0iat it (hall be taken as a 
college, and given by the ftatute to the Kfngr See H. 6. 
and 7. E. 6. fol, 8|, for the college of Graiflock in Cuin^ 
herland^ 



LyiCXSTSR. 

(14) nr^KJLS? ASS quare claufumfngh ZtSor/tb-Kilfy' In trefpafs, defendant 
. worth, and fiflied in his feveral fifliery there &c. ^^ ^5^7^" "^ 

' ^ ' county and prefcribes to 

^nd oiaAe an afiault upon the plaintiff, and beat him &c. draw lus ncu on plain. 
The defendant as to the aflkult and battery pleaded not ^Z' ihl ^^^'4 
guilty, and pleaded a bar to the reftduc 5 to which the plain- "^'^^ ©f boihcoimties. . 
tiff made a new affignmcnt, feying, that the clofe aforelaid, [21. vin. Ab. 105.3 
and the laid place in which &c. were four acres of meadow ^^\\^i' P'-4^*^4.39* 

' * »7.H.». 7. 22. £.4.50. 

called B, in Soutb-K, aforefaid, and a feveral fi(hery in the X7- H.6. 47.b. 
^i^ter of Jvan at South-K. afofefaid, on the eaft fide of the 
^forefaid four acres of meadow, other than in the bar &c« 
To which the defendant pleaded in bar and faid, that he was 
feifed at the tinfe of the trefpafs &c. of the manor of Stanford 
and Downe upoif Avon in the county of Northamptony and of x. Kebic, t^ 
and in the feveral iiihery in the water of Jvon on the eaft 
fide of the aforeiaid four acres of meadow called B. running 
lis well in Soutb'K. aforefaid as in the aforefaid manor of S. 
and i>. in the (aid county ofJV,', and prefcribed to have a 
feveral fifliery in (he faid water of Avon at Soutb-K. afore- 
iaid, as appurtenant to the laid manor of S. and 2>* and alfo 
to go upon the laid meadow to draw the nets when he fiflied si. to[E.4.'*io, *i.H.7. 
there. And the plaintiff traverfed the prefcription in both 3- 4-H.7. 18. Cro.x4^ 
points upon which tbey are at iffue. And Whether the trial 
thereof (hall be by men of both counties vras doubted; but 
for the iffue of not guilty it is clearly to be tried in the ^ 

f ounty of Liictfitr : and by the (pinion of the Court, the 
pther iffue flull be tried by both counties. See poft.'kL 
j;?i6.b. PL4.] ■ 



Warneford's Cafe* 



(15) ^HE Queen's tenant in fapitcy his fon and heir The tdng's tenant 2« 

* appvent bdog of ^ age of fe^n year,, is im- 'f^Z.JT^,^ 

9leade4 by divers ^end perlcos in divers courts for great made a feoffment coo* 

damages 
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dttionedforredediption: damages and fums of money, and fearing the* hindrance 
^Sl^iilt'^^ »'^<l impoverUhment of himfelf, his wife, and children, by the 
Arfmud the king, the extent and charge, and incumbrance of his lands for cxc- 
bffir (haJi not be In ward. . r x c * \ r rrr-ii- r j-^- 

cution of the laid turns, enfeoffed divers perions on condition 

i^Ca^s^j^a!"* '^^ * ^^^ when he or his heirs (hould pay to the feoffees thirty 

pounds, or obtain two acquittances for fo much, then they 

^ (hould make fuch feoffments, aqd to fuch ufes, as he or his 

1)7.294,295. * ' ' 

heirs (hould limit or appoint, or* otherwife the feoffment, 

(:harter, and livery fhould be void. And this feoffment and 

intent is found by mandamus returned into the Chancery, 

and that there is no other caufe, intent, or collufion, s. to 

''^ "ro^^ ^ WE^'^* defraud the Queen, her heirs and fucceffors of the wardfliip 

10. Co 56, 57. 47. of the heir or land &c. and that he was dead, his heir within 

age : quarey Whether the Queen (hall have the wardship of 

any of them upon this ofEce, in the Court of Wards ? And 

in the next Term it was holden by the counfellors in the 
6- Co. 76. 1. ' • 

(Shcp. Touch. 66.*] Court of Wards, that the f ^^en hath no title to the ward- 

[Wardih.pabohmedby foipof thp body or lands in the cafe ; and fo it vw' ordered 
and decreed in the Court of Wards. 

t Orig. recogn\ 



Herford againjl Windc, widow, 

In faifc judgment on a ( i6) Ji/fEMORANDUM^ That Robert Herford brought 
ancient demcfne, the ? Writ of right clofe diredted to the bailiffs of the 

writ to the AcrifF was, vill of Ouncefter in the county of Huntinrdon acainft Dordth^ 
♦*that he record the ___. , ., . , r. . ^ ^, 1 

" plaint which h in the ^mde^ widow, m the i8th year of Hen. 8, protefting in the 

"famecourtrandbad, mature of an affife of fnort d'ancejlor, s. of the death of his 

for the phint i& deter- y ' v •<» 

mined by the juiigment. father: and upon a return of a jury and fummons of the 

?arbutt™?nlT. P^«y fl'' '"»'>« ^«fe"'^ Whereupon the pbintifF alleging the 
cinnot be effoined. cuftom there ufed from time whereto nJemory ran not, that 

^' * *' ^ the tenant (hould have three fummonfee and three defaults 

Dy. 224. pi. 27. 4.E.4. 
27. II. H. 6. 53. allowed him, and alfo as many diflreffes and defaults, and then 

the enqueft to be taken by de&ult if the tenant do not ap- 
pear, or otherwife if he be feen pcrfonally in court, and will 
not appear when he is called, a fmiilar order. And before 

the laft diftrefs (he was feen in the court, but refufed to an- 
[Booth Real A£t. 221. , ^ t , n ^ 1 , ^ . , 

5L Wiis. 165.] pcar> and after thaf (he would have effoined by attorney, 

but vvas rejeSed in that, becaufe (he was feen ia court : and 
fo the enqueft was taken by default^ and found ail the three 

points 
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points for the demandant) and damages and cofts. (17) And 
after great deliberation, judgment was given for the demand- 
ant, whereupon the widow brought a writ of felfe judgment 
direScd to Rtbert Jfrife^ Efq. fherilFof Hunting Jsn^ bearing F.Nat. i8.d. io.H.7.27. 
te/fe 20th of Mayy anno 20. -tt 8. which writ was defeiftive 
as It feems, for it was " ncordari facias loquelam qua^ est in 
<« iidim curiiy* where it fhould have been fuit ; and alfo 
in the laft claufe there wanted et aliud breve^ Up: which writ [S«cantc, 164.^1 58.] 
was returned that thijieward^ thi bailiffs^ and four fuitors-^ 
{naming all their names) were prefent in the court when the 
iherifFcame to return the plea, and required fight of it, and 
that the fliward and the bailiffs denied it, omitting tbefuitors^ 
anfwcring in Englijh^ viz. " The King's noble progenitors 
*^ have granted to us by letters patent that no (herifF (hall 
**(crve any* manner ofprocefs, writs, or .warrants within this [ * 268. b. J 
** his lordfhip, nor none ought to be fued here but fuch as be 
^ direfted to the bailiffs of the lordfhip for the time being, 
^' and therefore content yourfelf, you fhall view or record no 
*• plaint hanging or determined in this court &c." Which 
words in Englijb are not expreiTed in the plea roll, in which 
roll the refufal of the fuitors is exprefely mentioned as well as 
of the ft e ward and bailifis. And upon this a diftrefs was 
awarded to the (heriff only againft the four fuitors by name 
with a fununons againft tht party, and an alias tf pluries 
with continuances, that be did nothing therein^ nor fent back 
the writ J for one year. And in ATichaelmas Term^ 21. //.8. 
Rot. 740. the writ was returned ferved, and the record Dy. 250. pi. 86. 26^. 
brought in by the four fuitors only into the common pleas, ^ ^** '* * ^' ^' 
and entered verbatim^ but nothing further was done, nor any . 
error or AtkBt in the record aifigned. 



lUk 



(18) 'T* HE King, lord of a tenure m ftf/»r/^, mefne, and Where general words in 
tenant by knight-fervice j the tenant held alfo the king^s paients ftiaU 

, . not nave fpecial intend- 

Other lands of the King as of the Duchy of Cornwall by ment. 

knight-fervice. The King granted the Duchy to his eldeft ^^^^/u!li^'^^^ 

fon together with the wardQiip and marriage &c. non objlante t«nts,32.39. Plow.134. 

the King's prerogative. The mefne died, his heir within rner 286^4^.^ 13. 2:4. 

age, and in ward to the King : the tenant died, his heir being "°- **• a-R^oAb. 195.6. 

within age, the King fhall have the prerogative of the body urc, 31. i*/.h.6. sot'b' 

and marriage of him by reafon of ward, notwithftanding the ^^-^J-^'* ^^'^J*^' 
** * ^ 30. An. 31. 12. Aa. i3« 

grant 
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14.H.7.I2. 11 H 4.13. 
b. 26.AfC.i^ 4.B.N.C. 
310. ^4.£. 3. 17. iS. 
44. Aff. 41. 



B. Sanduai7« 6. 



grant aforefaid) becaufe there was no expreis mcntioa in tbd 

patent of this fpecial cafe, but only by general words. And 

22. Air. 26. [49-] of any felons and fugitives condemned^ 

does not ferve for the goods of traitors. And 28. Aff. i j^ 

Cognizance of a)l con>nion pleas does not fervef for ai&ies^ 

And Af. 8. i!^4. fol. i. The Iting granted the goods and 

chattels of felons, and of thofe who for any tfeipafles, or any 

* other fault, ought to lofe their lives^ or members^ or goods, 

or chattels, and one arraigned for felony ftood mute, and had 

judgment of peint f0rt et dure \ the grantee (hall not have 

thefe goods : tanun quare. Aiid 29. Aff. 22. [344] What- 

foever fugitive for whatever caufe hath entered the (andluary 

t. K. c. 515. Exemp- of Weftminjier ihall have impunity of life sind Kmbs, ihall ncit 

tomJdo!i!'s.*^* "' ** '"^rve for debt &c. And 42. Aff. [5.] A charter of excmpticm 

from all enquefts fhall not ferve in felonies or treafon^ with-» 

out the words, although it fiould concern us* And 40. AflT* 

15.E.4.7. 43.E!3.ai.b! l^^*] 'The goods and chattels of their own men (hall noC 

Piow^38.a3». 16.E.4. fc,.yg fQf other tenants than neife only. And 47. Aff. [lO*! 

^o. Dy.44.32^. y -ro L J 

by Thorpe, A grant of a manor which the King had pur^* 

chaied with the liberties belonging to it, (hdl not convey 

the franchifes thereto appendant, without words fuch 9Sy in 

like manner as they were in the hands of the feoffor of die 

King. And 19. E. 3. [Fitz. Ab. Grants, 58.] A licenfe 

granted by the King to an Abbot * to appropriate an advow* 

fon, which the Abbot held of the King generally, jwithout 

expreffing the tenure, does not bar the King from prefenting 

atall times. And 17. E. 3. [59. b. pi. 58.] Land holden erf* 

the Biihop of Wimhefier was conveyed to the King by covin 

to make the Bifhop lofe his feigniory, and the King 9ifof<d* 

vacantCy and granted over by the King to the Carmelite 

brethren, there this grant was repealed in die Chancery by 

fcire facias. And fee H. I2. H* 4. 7. \^M. I2. /f. 4. 25. a.] 

31. E. 3. Avowry, iM. and E. 13. E. 4. 7. [lO. pi. 6.] and i/. 10. E. 3. J2.& M. 

4* 31* £• 3* 10. in fcire facias^ and //. 32. E. 3. 8. in mow 

Jiraverunty [Fitz. Ab. pi. 6.] and i. H. 7* [25. a. pi. i.] in 
the cafe of Stafford. And note by the report of Saunders, 
Chief Barony that the iffues, fines, and amerciaments (a) by 

die 



♦[ 269. a. ] 

Plo. 335. a. 41. Aff. 19. 
17.E.3.39. PetitioD,2i. 
Ik Co. yy 



I. H. 7. 23. 
FoL 22. ft 25. 



{a) The following cafe is in the MS, Cafes 
by D Y £R in the InnH 'temple Library : " The 
•* lAayor and corporation of Lincoln have by 
•* charter of the progenitors of the Queen, all 
^^ fines andamerciamentifor tuhatjoe^er offences 
" ^1:. tfallferfins inhabiting and njident in 



" the city of Lincoln, in the court of either Bench^ 
" Cboiiceryy Exchequer, and aU courts of the 
'* King, and before tvbatfoever Jujlices fitting 
*« and giving judgment, which would belong 
" to tbife progenitors or their heir s^ if they had 
<* not been granted ^c. A fine of iwcntjf 

'< marks 



Xlichaelmas Tefm, 9. and 10. Queen Elizabeth. [ 169. a. J 

tiie Bench, or before the King himfclf in Chancery, or before 

the Treafurer and Barons of the Exchequer, or before the ^o, i^*H/ 6. 12! 

Juftices of Peace, or Eyre, or of Gaol Delivery, or Juftices 

of the Foreft, or before the Steward and Marlhal of the 

Rbg's Houfehold,or the Clerk of the Markets, are never al« 

lowed to any one in the Exchequer without cTpecial words, 

where formerly they were allowed in qubwmrrante i^c^ And Piow.334. s.h.6.»q«/ 

that the ifllies of tenants, or fines and amerciament^, of con- ^^'^''^' ^«^i*^*P-*T- 

ftables, or other the King's officers are not allowed there 

without the words, '^ although they be tenants, fherifi^, coro- 

^ ners* bailiSs, officers, or jminifters of the King," becaufe 

they are royal. 

An a& of parliament U a judgment, and binds the king. AntCt fol. i« 72. 



•'parks is afleflcd by the commiflioners of 
** oyer and term i tier of ecclefiaftical caufcs, 
'* now lately in the i6th year of Q^een £//s. 
** upon one of the refiants of the city, by 
*' information made within the city. Wbe- 
^ thcr the mayor and corporation (hail have 
^ this fine, ^tucre. And it fcemed ioWray 



«* and Die R,G&/V/7i5^/Vtfj. that they fliall n«t 
** have the fine, bccaufc the progenitors of 
" the Queen have not ufcd to punilh fnck 
" offence which belongs to ecclefiaftical ju« 
" cifdidkioD •, and confcqucntly their inten* 
" tion was to give the fines Urt temporal of* 
*« fences, and not oth^, Wherefore &c, ■* 



(19) A MESSUAGE was holden of the King in bur- wiierc the wonis i* 
^ gage, and he granted licenfe to the tenant that he S'Xf l^rfn^ 
might difpofe of ^ that mejfuagi** in mortmain without iaying king*s pacenu ihaii hatt 
•* which is heUiH^fui'^** and yet upon good confideration of ^^ Bac Ab. ^^ 1 
41. A£ [19.] this was holden good Co bind the King; and . 
there is no neeid for the Chancellor to award the ad quid dam-^ rS4^5"^57!*^9."!*!! 
nuftty becaufe die grant was of the fpecial ^race of the king, Grants, 58. 43 e. 3. 

o \ /I A r. ^/ -. ^ r Entry Conec. 2S. Raft. 

oee the itatute to, E. 3* [ft, 3. c. 5.] pro clero to connrm Mortmaine, 7. b. Pa- 

this, and 41. Aff. pL 19- & 37. A. 6- fol. 23. [qu. 37. AIT. y^^^r. i4-'e.4. s-a- 

pi. 6.] & 21 . £• 4. fbh 53. [44. b. pi. 6.] Abbot of Wahham^ \ 

& 2. ii« 3. fol. 7. & X. if. 7. fol. 13. & 3. H* 7. [6. b.] where 

it appears that die Kings have gained the donation and noml- 

liation of a corody in the priory of Ntrmich on] j per rogatum 

£t curialiiateniy, and not de fturo jure^ becaufe die priory was 

of the foundation of the Bifliop of Nonvicby and not of the 

King: and £^.4. (the corody being full) partly ftom the 

infinuation of the prior, and partly ex mtro motu of the King, ».ft7.f7. 11.E.4.494L 

and for a certain fum of money paid to the King, rdeafed the lT%i,n.t.^i^i^Hi 

laid corody and donation,.and difcharged therefrom the prior, 7- 14- 6- U £lit.i8).a. 

and his fucceflbrs. And thq, releafe was adjudged good, al- 7.'E."i^b.4i.E.3.5.b! 



Plow. 331. 



though the money was not p^id. 



i?/.3.//.7.Rot. X0.&9. »9- 3».H,«.ao. 



[ t69. *• ] Michaclnias Term, 9. and 10. Qud^n Elizabeth* 

£• 3. [2^. pi. 24.] the King feifed in fee of an advowibn 

f. E. 3. 340. Dy* 34^* the church became void ; and afterwards he granted the ad* 
a9.E*3 9. ?»! 1.C0.49. vowfon without fpeaking of the avoidance, the grantee (hall 

io.Co.iio. 2R.3.7-a- have it. Otherwife is it of a reftitution to the heir, or the 
as. £. 4. 7. S. 3. Co. i ' 

Dodotc's Cafe, F. N. B. Bifliop by livery. And fee 43. [E. 3.] fol. 22. [pJ. 12^ & 13-] 

^^' ^' & «t> 44. 14. 6c ^ M. y* H.j^ lo.&c 29. E. 3. foL 9. where 

the King granted ^ all the advowfons belonging to the priory 

^< of M. (which was ^n alien priory J and which he had lately 

<< granted t$ his priori* and this was falfe ; and yet the grant 

holden good. And 32. H. 6. 20. & 9. H. 6. [27. pi. 30*} 

<£ amerciaments within the ifland &c. And i. /£. 7. [13. 

pi. 26*] a releafe of all debts to the King to one who was 

• £ 269. b. J lately ♦ {heriflF without naming his office ♦ 32. See the! dif- 

1I.E.4.4S. 37. H. 8. ference between a falfe fuggeftion and falfe information in 

cl^wtCtfc.^'^'** ^^ King's patents, and falfe confidcration, and falfe caufc, 

Trin. 18. of the prefent Queen, fol. [352. pi 26. /g/?.] 

JLafi, 3^. EU%, 7. Cafe between Bradourn and Bradbourn^ [Cro. Eiiz. 149.3 



Hilary Term, 

ID. Queen Elizabeth. 



KCNTy 

NlTRKKlALK. 



"^ZtP^Jw^l (^^) "f ^"^^^'^otoi'Saint John sot JcrufalemmEngland^ 
out Uvciy, reciting a in the 3d year of Hen. 8. and his brethren, made a 

wiU, grantt to\^ ^ '^'^ °^ certain lands parcel of a commandery named Swing-^ 
tbdrban^ this is void: fieldy to three men at will : and one of the leffecs died, and 
foritisnoconfirmationy , /•••it ^ ;.» 

the eiuce art wiU being ^^ two furvivors m the 4th year of H. 8, took a new eftate. 
mldl^he death of ^^ ""^"e^ ©f the feme Prior and brethren of the fame land 
one ol thelelKMsat Will by deed indented under the common feal of the houfe, to have 

f!^ir^* ^ '^^ ^"^ '^ *^'^ '^ '^'^ ^"^ ^^^^^ ^"^^ i but. there was no warrant 
[Shep. Touch. 311, of attorney to make livery in that deed, nor in any other that 
ci*iJt55.Noy^7.io9. he could prove : and the deed recited the former leafe bjr 
9.ii.35.H^.ti. »s 24. indenture made in the 3d year of H, 8. and the death of one 

XX.A.3. Ail.07* i.Inft. 

a7o.l>. Dy 109.PL37. of the three leflees, and that the furvivors had furrendered 
M^'i Man^dri *^ indenture, and that now it is cancelled : and thereby by 
^ 'f, *.' Co, 5. 10. a. the opinion of the Court the former intereft at will was de 



Caft, 



fao) A, Icffee at will ; the leflbr leafed to him for years, remainder to B. in fee, this it 
food, although no livery be made ; for poflcffion countervails livery. Eafi. 38. Elix. CB. 
§Q0/ertxidCaUambiirsCi£e,llfoY.^6.'l 

termined^ 



Hilary Term, ib. Queen Elizabeth. £ 2^9. b. J 

iermihed, fo that the fecond indenture could not enure as a Lit. to8. 7. £. 4. 27. t. 

Confirmation to give or enlarge a fee iimple to the Icffces as ^ j^h. 6.43.8. 12'^ 

it might have done if they had been tenants at wilL feut S^b. 17.Aff.20. 2.E. 

fustn wellj Whether the tenancy at will was gone by the * ' 

death of one of the lefiees or not, for nothing furvivcd by hfs 

death &c. And the opinion of a grant made by the leflbr to ^^f^E^ ?h ?]* 

the leflee at will jfor term of life was affirmed in HiL 14. of 

the prefent Qyeen [3. Leon. 15. .1. And. 23.] to be a gob3 

Confirmation to enlarge the eftate without livery; 



(.0 A' 



F IN £ tiras levied bn a \Vr!t of bovenatit tetui-n- ProebmatioiM of a fim 
^ able in the Bench on the morrow of the Purifi- Tt^' "* ^T 

die pop of a return in tht 
Cation; and the concord made and recorded accordingly, s, middle oi Term is goodi 

on the morrow of the Piirificatlon ut hpcnet\ and the firft tl?^!^l^i ^'l^<i 

proclamation thereon made was on the 5th day of Ftbruary^ return, as the Jufticet 

iK^hen the 4th day from the morrow of the PurificatioA was ^^ ^. c j«<w « 

the 6th day of February \ fo the proclamation was made Co. Lit. 135. 31. H 6. 
' . . : 6. 9.Afr.2i, Dyeri36i. 

before that day, which Was much fufpeaed by He Y wood of 

the Quceii*s Bench to be vitious and erronfeous 5 but others 
thought differently, for the very day of the* return of the # r 270. a. 1 
morrow of the Purification is the 3d day of February^ and if 
the parties had then appeared there in court, the concord by. 97- iao. pi. 13. 
between them might have been well recorded by the Courts i*kebL^2oi"^ ^^ 
and efpecially becaufe all the Juftices were then prefent 
fince the return was in full Term ; and the quartv die piafi [Crulfe on Fines, 44* 
is only a day of grace. But it would have been more doiibt- ^^'^ 
fill if the return of the writ of covenant had been the firft 
day of Term) s. on the oflave of Saint Hilary^ and the firft 
proclamation had been on the 22d day of Jonudry^ which is 
intermediate between the eiToin day and the fourth day, be- 
caufe of the ftatute ^. H.y, [c. 24.] ind the Court then waS 
not full, nor all the Juftices then prefent to make a record 
of the fine (tf)^ 

(22) KING , . , ^____ 



(flj Where the King's iilver was entered 
as of Eafler T'erm^ 37- W^ 8. becaufe the 4/0 
tiie foft was the day of the change <5f the year 
of that King* but which Ihould have been 
36 & 37. H. 8. on account of the relation to 
the elToin day; it fccms amendable. (See 
Cruife on Fines 129.] The ftilc of the plea 
roll in C, B. having this very fault was 
amended about 13. or 14. Q^ccn E/iz. as 



appears from Lord Sands' Cafe here copied 
from the' MS. in the Inrrrr Tempte library. 

Lord Sandt^ Cafe. 
•* A fine was IcTied xt. Palbba anno 36. H. 
" 8. between /T. 7^or/«f and others, plaintiffs, 
" and Thomas Sands and Dame £//2;.his wife 
** dcforceants. And the writ of cottnant 
" bore ttjle the 20th f of March before j and 
t Qt\g^ Mercwrii* 

3 D «< returnable 



t 270. a. ] 



Hilary Term, lo, Qijcen Elizabeth* 



(22) T/" I N G Philip and Queen Mary' reciting the afl 
7. E, 6. c. 5. againft exceffive and great prices of 
wines, of their fpecial grace, certain knowledge, and mere 
motion, granted for them, their heirs, and fucceflbrs to jf. B, 
that he his factors and afligns, might Veep a tavern and 
victualling -houfe within the vill of S. &c. and Ihould and 
might utter by retail &c. any kind of wine &c. according td 
a certain rate, price, and value, and in fuch manner, form, and 
fort, and as freely and liberally as they, or any other had. 
done, or might do, at any time before the making of the (aid 
aft : and moreover their will and pleafure was that the faid 
J. B. might have the benefit of the faid licenfe from a cer- 
tain day paft notwithilanding (a) the aft: provided that no 
other (hould keep a tavern there &c. giving alfo command- 
ment by the faid prefcnts to all mayors, flicrifFs, and others 
their mihifters and fubjefts, and to their heirs and fuCceflbrs, 

(22) 17. 2. 3. [44. a. pi. 46.] adjudged, that if the Kin^ grant land to one by lettecs 
patent, and does not fay for how long, he ihall be leflcc at will, and not leffcc for term of 
life ; which cafe CoKfc affirmed in the Common Bench, Eaft, 8. Jac, And he denied the 
opinion of Choke, 5. £. 4. 8. ai. £. 4. 46. «t» Cro. 76. «t» 5. i/. 5. 3. «J» Co. Lit. 2 1 . b. 
[t. Vent. 408.] 



The King grants for 
hlmfelf, his heirs, and 
fucceflbrs, to one to fell 
wines n^n obftanteftatutoy 
without limiutlon of 
time but in the patent, 
and conuiiands his offi- 
cers to permit it for his 
life. This is only a grant 
during pleafure, and de- 
termines at the death of 
the King. 

See Dy. 92. 1. Sid. 6. 

Raft. Wynes, 23, R. 
132. R.55.7X.73. 154. 
157. Plow. 457. b. 



(^a) By i.^^iil&fMar. fcff. 2. c.i. §. n. 
it is cna6tcd, that from and after that feflion 
of parliament, no difpcnfation by fion ob^ 
ftante of or to any ftatutc or any part thereof 



(hall b^ allowed, but that the fame fhall be 
holden void and of no effe6t except a difpcn- 
fation fhall be allowed of in fuch ftatute &c. 
See Bac. Prerogative fD. 7.J 



*« returnable xv.Fafcba prox. : and the iiedt- 
" mus foteftatem dircdted to Sir Richard Lif- 
*« tery knight, bor^ date two days before, 
*' which was not certain, but it was erafed 
** in the T [eftc]. And the writ gave him 
" power to take cognizances of the hulband 
** and wife deforceants, but faid nothing of 
" any grant and rendef of the part of the 
** plaintiffs, and yet fuch grant and render 
** was received and returned, yc^rrr, whether 
«< without warrant. And the King's filver 
<« of this fine was entered and enrolled in 
« the fame Term of Eafl. 37. H, 8. which 
<< was a miftake, for it Ihould be 36 & 37. 
" becaufe the day of the cflbin of this firft 
•• return bf the Term was aoth April in the 
<« 36th year of H, 8. and the 4th daj, j. 
<* Wednefdayy which was the ift day of full 
*<Tcrm, was the zadoi April, which was 
" the day of the change of the reign of the 
« King and is written anuo 37. but that day 
** of erace hath relation to the day of the 
« eflbm, for fines &c. And for thelc errors 
" a writ of error now is brought in B. R, 
4< and there yet pendeth. And becaufe the 



** King's filver is mif- entered, s. in Eafii 
** TrrTfjf 37. where it (hould be 36 & 37. the 
** pJaintitts ofpolir yaffigned it for error before 
** the appearance of the defendants, and pray- 
" ed a \Vfit of certiorari direfted to the Chief 
" Jufttce of C. B» to certify the Queen in 
*• her Bench if any King's filver was cn- 
" tcrcd in E, 3^. M, 8. which was the year 
*« preceding, and this wrh was returned ac- 
** cording to the truth, that that Term of 
** 36. having been examined, no entry there- 
** of was found. And afterwards the defcudanc 
" in error appeared and alleged diminution } 
** and thereupon he prayed m a/ias certiorari 
" to the Chief Juftice of C. B. to certify 
" whether anv fuch entry of King's filver 
•« was in Eaji. 7crmy in 36 & 37. i/.a. Rot* 
" 94. and he had it fjSc certijicato titvlo. 

And iioie that the ftilc of the pleas at 
Wefiminfter of this Term was amended in 
the end of this Term, and made amio 36 & 
37. i/. 8. in full Court, according to the roll* 
of this Term of Allain Hoord clerk of the 
warrants." 



t i?». 



Hilary Term, ko. Queen Elizabeth. [ 270. a. ] 

to permit and JTuffer the (aid A. B, during his life, to ufe and 19 H. d. 74- ^ 

occupy a tavern, and to fell wiiie &c. without hindrance &c. 

Whether thislicenfe, having no certain time of continuance 

expireffcd in the body oJF the grant, be at the plcafure of the 

fovereign, and determined by the death of Queen Maryj or ^^ y^^ ^ -» 

not? And it ifeemed to CatlyNE, that it is a ^pctual 

diipenfation during the life of A. B. aftd that he is in a man^ 

ner entirely exempted out of the ftntiite, or other wife the 

licenfe being once (>ut in ure is immediately determined tic. 

but Dyer and Saunders i contra: and that there mufl: be !,^!^ ^^: ***• 37J- 

a certam time and limitation of the plealure of the prince, » Co.56. Piow.457. Dy. 

how long the difpenfation and licenfe fihall continue. And 2r?3.kcbr8o^47^8i, 

the iaft claufe of ttie commandment is void, and fhall not *»4-*7o.»35-Dy.ioo.a, 

create any limitation, but by the death of the prince this ■€©. Lit fea. 6S. F«Ib. 

commandment entirely ceaiTedj therefore quitre the law. **' ^'^^ 



* Walton's Cafe* * [ 270. b. J 

(23) O U S B A N t> and wife feifed of^ a manor to them, V» office of ftcwafd 
and to the heirs of the hulband. The hufband ^t«nn^erf<ii ^ 
grants the office of fteward of the faid manor to a father for **•« f^ ^^^ the death 
the term of his life j and by the fame deed he grants the fame life by the fame deed, 
office to the fon for the term of his life immediately aftef the See ante, 259.4. pL ig. 
death of his fethori and by the fame deed he grants a rent 7^J^5fo^t*J7he 
charge to them both jointly for the term of their lives, for the manor, and aftemardi 
exercifidg and occupying that office out Of the manor. The p5^hoW*to*^!^*h^^ 
father ekercifes the office accordincrly, and the rent is in ^^^^'^coni^infubjcdt 
arrear, and afterwards the grantor dies, and his wife furvives, perhaps if an ancient 
and the father dicsj and his fon funrives; and afterwards the ^^P>'''^?'^" ^;*^ ^"^ren- 

aercd nn eftate to ^. 

wife grants a copyhold of the manor to a ftranger for life, «n<J the lord had only 

'who isdiflralned upon iti his copyhold by the fon, for the ^^^'^ ^ "''^'' 

arrears of rent which were bchi;id in the life-time of his Dy.So. pi 58. 3.H.7. 

father, and of the grantor ; and he makes avowry ; and the '^-so- ^0:4. Plow. 53. 
copyholder pleads this matter in bar, hut he does not aver 

the life of the wife in his bar; and thereupon the avowant 20 H 7 10 22 Aff 

demurs. And by the opinion of the Court, the diftrefs and S-Co.63. 6. 9. 187. a. 

the avowry are well maintained, and the copyholder fhall 2r7^p^^!*^*^Cor|l" 

hold it charged) becaufe he claims under the charge : but *7- H. 8. 23. b. 

(2?) Ir/n, 8. Jac. Sumrrs and Lorie$" Cafaj [». Brownl. ao8.] adjudged conira in B. R^ 
But HtL 28. £//«. it wa* determined in replevin between the executors of Sir WUL CordaH 
And Henftetd. [2. Leon, 152. 3. Leon. 59.] 

3 D 2. pejcfld- 



[ 270. b. ] Hilary Term, 10, Queen Elizabeth. 

peradventure if an ancient copyholder in fee who was cop]f« 
[i* Leon. 4 *] holder before the charge made, had made a furrender of his 

copy to the wife to the ufe of a ilranger, and ihe by her 
fteward had made a grant of it to the ajiuy que uft ISc. ac- 
cording to the cuftom of the manor, he fhould have held it 
difcharged. And note in the cafe above the truth was> that 

41. 5.£.4.s.b. BrCourt ^^ ^i^^ ^^^^^ <lc^d ^^ ^^ ^"^^ ^^ ^^ diftrefs taken. But 
72. 15.H.7 i.a. 18.H. q^^rt whether the fon (hall not be driven to (hew that he 

6. I.a. ai. E.4.41, b. , 

4x.Afl: 3. 38. H. 6. zz. hath exercifed the office fmce the death of his father, for if 
7.Co.9.b. 39. H. 6.22. he have not done that, the annuity and rent is determined, 
and made not liable to diftrefs &c. But an adion of debt 
Ihould be brought for the arrears ; therefore quare. 



When the panel in the (24) T N a writ of right the four knights returned the pa- 

grapd aflife is returned, J- ir^i. j/rr l-l r^ 

the proccfs is a 'vemre ^1^1 of the grand affile, which were fixteen names, 

fadas with the names of or twenty. And Whether a writ of venire facias or writ of 

the jurors inferted in , . /i 1 1 1 «. r» » i n 'm % 

the nature of an baheas habeas corpora mould be directed to the Ihenfr, was moved as 
'*'^^- a doubt ; and holden that a venire facias fhould. But this is 

t)y. 9S. 164. pL 9. 79. jn the nature of an habeas corpora^ becaufe the names of the 
[Booth Real Aa. 97.] jury are put in the venire facias to the flicrifF, and if they 
^ appear upon this writ, they fhall be taken, and , precedents 
J5. E. 4. X. fearched for this. And fee 22, E. 3. fo. 17. & 26. E. 3. fa 

57. [3. a. pL 12.] &*I4.£.4. 



In debt on bond in Lon- 
don, iflue on the pof- (25) "TV E B T on a bond to perform the covenants of zm 

Teflion of 'lands in Bed- JL/ ..^ , v^«/rj j'/r»-* 

ford fhall be tried in indenture was brought ui £(?Wfl« ; and i flue joined 

that county. whether the obligor was the true pofl'efTor of certain lands 

10. 3167.^1. K*^ 733. 'y'"g i" ^^ county of Bedford at the making of the inden- 

a7.H.8.ix. Plow. 5*9. ture, or not. And by the opinion of the Court, the moft 
DaIl.Rep.14. Bm\i29. ' , , ^ J **»!. 

Oodb. 342. convenient and fure trial of this iiiue {hall be in the county 

^;c^?!^r^i '• of Bedford, and not in London. 

(^25) Eafl, 3. Car. B, R, [Lat. 197. Godb. 385.] A Icafc was made in London of lands 
in Middlefex^ the IcflTee affigned, the lefibr died, the rent was in arrear; and the adminif- 
tratof of the iclTor brought debt in /.^Wo^ragainft the alligncc ; and it was moved by Stonb 
to amend his declaration, i. whereas the a6lion was brought in London to bring it in Mid' 
xiUfix where the land was. And Justice Jones faid, that where debt for rent is brought 
upon a leafc for years or contradt, it may be brought in any place, [Str. 776. 878. Se« 
Barnes 491.] but where it i» brought on the privity of contraft as here, it ought only to be 
brought in the place where the land is. And this has been adjudged in both courts of 
A. i?. andC. 5. And he cited Trabei'on ^u^CUcbrock's Q2X^i [W. Jon. 43. Win. 69. 
Hutt. 68. a. Rol* Rep. 382.] 

(25) DEBT 



Hilary Term, lo, Qiiecn Elizabeth. * [ 271. ^. ] 

♦ (25) T\ E B T was brought againft one, as heir, for the Debt for an efcape will 

efcape of a prifoncr permitted by the defend- o^xhc^^r, 
ant's father, being in his ward and cuftody upon a condem- ^ h - ,. ^^ « l^^j^j^ 
nation &c. And by the opinion of the Court it does not 592. 14 E. 3. mefnc 7. 
lie without a fpecialty which charges the heir by exprefs 8. R^ 2^. * Kebic 86^ 
words: and no law or ftalute Ihall charge the heir for the J^- ^^- i-Stund-nH. 
r r /• . • r il i /• i ft- j l 7E-6. Si.a. j^Co. ii.a. 

tort or trefpafs of 01s father : and fuch action does not he f. Executors, 77. 74. 

againft the heir, although his father was condemned in debt \^^*' ^'^•^**- ^«- 

® ... %i(ier, 141. Plow. 380. 

on bond in his life-time, and died before execution, but the Dy. 167. 9. Co. 87. a, 

land which he had (hall be extended by elegit upon fcire facias [3. Bac Ab. «5. Ante, 

brought againft him, as terre-tenant of the land liable to ^*' ^^^^' ^**'*'3 

execution. And fee Trifu 16. E. 2. [499.] aftion of debt 

againft the executors of an ordinary to whofe hands the goods 

of an inteftate had come : fuch adion was maintained. But 

^li.£. 3. ^/9re, Sc j^i. JJl [15.] a like action for an 

efcape againft the executors of the warden ; and by Engleby 

it does not lie. See a like one againft the executors of a 

warden for a fimilar efcape, [i/. 15. EUz.poft,'] fol. 322, 



Morton ajraiufi Hopkins, 

^ ^ Ha.io.El.Rot.950.C,B. 

(26) A RENT-CHARGE was granted to a woman, pay- Rent being due to a 

^^ able at two feafts by equal portions, and was in arrear huS^w'^^^'i^ 

for many years, and afterwards the woman married; and now quittance for rent du» 

another day of payment came, for which day the hufband blr'for'Slthrarrcaw?* 

made an acquittance, fuppofing the receipt of the rent for co. Ent. 589. a. > 

the faid year then laft paft : and notwithftanding this acquit- h'^'L^' '^' I s. c, 
tance his fervant diftrained for the rent of one half-year of [Bcndi 186.] J 

the firft year that was in arrear, and as bailiff to the hufl)and f^°- ^*'- 373- «• note 3. 

. , r It- 11,. Comberb. 60.1 

and wife made conufance, and this acquittance is pleaded in 

bar with a conclufion of, judgment whether he ought to Br. Barr. id. 

make conufance againft this deed of acquittance &c. See H. 7.H.4. 14. a. 3.Co.65.h. 

II. H, 4. [55. a. pi. 37.] for this cafe, which is denied by 

divers to be law, notwithftanding the opinion there, which 

is, that it is an ancient pofitive law, that all the arrears arc F^Barr. 7^^*''^^*''*^ 

difcharged by the acquittance of the latter term: and ia 

C16) It washoldcn for law in the Excht<jucr, Trin. 29. Eli%, per Curiam, upon good 
stdvifcment, that acceptance of the later rent is not a difchargc of th^ arrears, but othomagc 
an4 fealty it i? other wife, for th,e^c arc concluded [by it.] Thcca((^ was between * Ra^ 
%vA. LitiUion* 

3 D a 4«f*, 
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MUh, Terniy in the 1 0th year of the now Queen, the cafe 
above was argued at the Bench » and Harper and Dyer 
thought that the arrears are gone by the acquittance ; and 
We L SHE and Weston i centra^ and chiefly becaufeall the 
arrears before the laft term were due to the wife while folc, 
and not to the hufband. See for the argument, M. 17. E. 3. 
Ceffivit, 19. 20. [57. pi. 41.] in cej/hvity «t» £» 4. E, 3. 7. & 8. Lih. JJf, 

Sit:;, fcfrl'p:^ [37-] & ^- 9- £■ 3. 9; [8- b. pi. o.x.\ & 29. E. 3. fol. 14. 

15a. 29. Aff. 59. [34. b. 35. a.] in fcire facias^ and debt i, if. 5. fol. 7. obiter 

by Norton, and 5. //. 7. [j«. 33. b. pL i.] in annuity for 
f rent arrear. And Whether the lord is compellable to accept 
the arrearages, rent, or fervice, and i contra^ and to make ac- 
quittance and i contra ? And Fortescue ^/^ LaudibusLegum 
Anjia^ fol. II. [c. 8. fol. 14. Edit. 1741.] Every principle 
carries its own evidence with it, fothat there is no disputing 

Litt pL %\\ ^^^ ^ok who deny firft principles, becaufe principles do not 

jidmitof proof by reafon, Aristotle, And a wrong is 
more tolerable in law than an inconvenience or abfurdity. 
And fee 39. H. 6. in bar, in Fit%herbert 79. which is not 
found in this year in the printed book, 
[t Orig. Rein.1 

Afrrr the arguments made by tht Serjeants, and the arguments of the Judges of this 
court, judgment was given fcr the plaintiff, 5. That the faid acquittance was a bar, 
Bcndlo. C.68. [fol. 187.pl. 228.] 



*[27I.b.] 

Baron and feme were % r^^^ jj^ j^EBT againft the huftand and wife, proccfs con. 

cwtlawedjthe feme came ' 1 . . *^ 

inward, and brought a tinued till the hufband was outlawed, and the 

S2?^dtfcK"'°fS ^'f'^ ^"'^^'^i ^«1 afterwards there came the wife into the 
.imprilbnmcnt ; but her Court in cuftody by procefs, and brought the Queen's par- 
S^rhouXrhu^^ ^^^ granted to her of the wai very : and by the opinion of the 
J. H. 7. ao.b. 44. E. s. Court flie (hall be difcharged of the imprifonment of her body; 

3. b. 4. a. I. Cro. 59. ^yt the pardon ought not to be allowed, becaufe the wife 
Hutt.86. xi.H.4,o9.b. 11/11 

13. H 4.*.a. 40. E. 3. Without her hulband could not fue ^ fare facias againft the 

».b. 35- i.Keble,i89. plaintiff to make him declare upon the original without her 

3>rl. 4«'* i3*-t-4*'5* 

30. E. 3. 35. Er. Baron hufband: and the pardon had a condition in it, j. ita quod 

tlTulvy'l'^fjl ipf^M^i reaa in curid, which thing fhe could not do with. 

14. 36. H. 6. 14. 1. out her hufband. 
Stamf. Ppcfog. 104. X. 

Sid ao. Lit. Rep. 18. [ 3.Bac.Ab. 751. ».Wilf. 1^7. But fee 1. Br. Oaf. Ch. 27. note. Barnes, yit, 
J. Term Rep. 486.] 

(27) EaJI. 4a. Eliz, C, B. Procefs in debt againft a hufband and wife continued until 
the exigent. The hufband appeared, but would not fuffcr his wife to appear j and it was 
ruled by the Court, that in this cafe flic may make attorney to prevent being waived, f 4. 
Term Rep. 364. But fee 2. Black, Rep. 724. Cro.Eliz. 8*6. pi. 6, ] T 

TE* 
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(28) TTENANT IN TAIL !n capiu died feifed, his heir of 1^8 guardian, when the 

* ' X i_ V iffuc in tail was but one 

the age of one year only ; and by oiEce the King year old, leafed lands 
feifed the ward, and made a grant during the minority, of the y^'3^**^^'^' ^° ^ ^ 
land in tail, which is deme&ie land not ufually or moft com- fu^h letting for 40 year$ , 

11 •«•/><- \ r J before* as 'will enable the 

monly let, or occupied m farm for twenty years before ; and ^^.^^ in tail when of age 

the grantee made a Icafe of it for years &c. and the leffee af- » l^afe under 32. H. 8. 

figned it over, fo that now it hath been leafed and occupied in 

farm during the fpace of twenty years : and at full age the gjf^. 207 *a. ' Raf. fo! 

heir fued out his livery, and afterwards he made a Icafe of >*-• ^' 6- Co. 57. PaL 

this land for twenty-one years, and died within the term. 

Whether the heir of the leflbr (hould be bound by this leafc ^^3. -^ ^ * * 

by the ftatute of 32. H. 8. c, 28. ? And as it/eems, he fhall 

not be bound, for the leafe ought to be made by one whq 

bath eftate of inheritance. And this the grantee of the 

ward had not here, nor the ward himfelf. [So] where a leafe 

was made by the wife tenant in tail, being tenant in dower, or r co. Lit. 44. b. 1 

the hufband of a woman tenant in tail, tenant by the curtefy,&c^ 

}3ut quare of a leafe made by the donor of the tenant in tail 

Y/ithin twenty years continually before. 



Hare againfi Butler. 
(29) "Pxf BT yms broi4ght in London againft one as fon a^d Debt 90 bond agalnil 
heir, upon a bond made by his father &c. who ^ctr?n'?nV°cou'ntr! 
pleaded that he had nothing by defcent at the day of the writ Whether the jury imy 
purchafed, nor at any time fince in fee fimple} and the plain- 
tiff averred affets by defcent &c. ii;i London in the parifli and jac. 503! i. Com. Dig! 
V^ard aforefaid, &c. and at nijS priits the plaintiff gave in '^'3 

evidence to the jury affets in Cornwall. Whether this be ^Ca47.a.27 28.E.3.7S. 

•' •' . 8.91.6. 2. R0.Abr.689. 

good evidence to prove the iffue &c. or. Whether the jury PaL 366. ao.H.6. 32.3. 

may find that, or not, quaere well. And fee xo. K f>. 24- 5'L"knl4at^69- 
[ 13. b. pi. 45. ] thereof. But if it were affets of goods it n. £.4.531.3. 28.H.8. 
feems that they may find it, becaufe they are not fo local as ^'5, " a. tr^Attaint*. 
lands, but tranfitory. And fee £. 21. £. 3. [ 56. b. pi. 7. ] ^°4 9- H. 6. 63. 9, 
ifi replevin, iffue was joined upon tender of homage in a fo- m. 8.451.^^9. Air. 18 
reign county, s. at D. the jury could not find the tender in ^nqucit,7,Wcntw.243. 
the county where the land for which the homage was due lies, 
for this cannot come under their cognizance, but they m^y 
find the tender in another place within the fame * county of ♦ [ Z72. a. T 
J), whereof the vifne was, well enough. And fee Lib. Intr. 
fol 340. ikz% the aflfets were alleged certainly in D. and elfe- 
^ D 4 Vhero 
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where in the county aforefaid, and the demandant travelled 
that he had nothing by dcfcent in D. or eUewhere in the iai4 
county. 



A tennor grants an his LlUey a^aiflfi WhltnCV. 

term and intcreft to ^. ^ o . y . 

habendum to him after (30) A TERMOR reciting by indenture his term and 

his death ; the whole S\ 1 • 1 n » -^ y» . . n 

injereft pafles immcdi- Ie?ifc, granted all hts term eJtaU and inter eft to ano- 

ately, and the habendum ^^^ habendum to him and his affigns immediately after the 

18 void. ^ . ^ ^ 

7. E. 6. B. Grant, 154. ^^if^ of the grantor : Whether the grantee (hall have this 

Plo. 520. b. This cafe immediately, or fhall wait for the death' of the grantor, was 

in Harper's Rep. fol66. . ^ /- , . • ' ■ . , ,.« .^ 

5. Co. II. 9. Co. 47. b demurred in law upon evidence, on a fpecial verdict at ntfi 

rio.153.520. I>y.3s8b. prius. before Saunders and Carus : and in this Term in 

J. Co. 155. a- B. N. C. ' ' 

437. i.BuP.r. 191,192' B. R, the cafe was ruled^ and adjudged, that the hahendum 

» Ro Ab 66 lo^Co I7* ^^ ^^^^' ^"^ ^^^ premifes of the grant good to make the 

[Cro.£]i». %S5. Skin, entire term pafs to the grantee immediately. 
528. I. Salk. 346. 12. ' ... 

Aiod. II.] 



y 



Eafter Term, 

10. Queen Elizabeth. 



ijiint againft Bate. 
The fcrvantof >f. is ar- (31) 'T^JIE fcrvant of a man was arretted, and impri/bned 
Ift^wafds^!^. promifts ' >« the Compter in London for a trefpafe i and he 

for this friendship to ^J^s j^t ^q mainprize by the manucaption of two citizens of 
five him harmlcfs, this , , , , „ • . 1 • . 1 n » . 

isnogoodconfideration London (wbo were well acquainted with the raaftcr), m 
for the ajfum^u, &- confidcration that the bufinefs of the mafter fliould not go 

cut, had A, rcquelled, » 

and the bailing been af. undone. And afterwards, before judgment and condemn 
tcr the promi e^ nation, the mafter upon the faid friendly confideration pro- 

106. ^otc thi report tnifcd and undertook to one of the n^ainpernors to fave him 
fupra, ^71- b. I. Ro. h3j.(j|lefs agaiiift the party plabtifF from all damages and 
Vide bones H. Wynd..cofts if any fhould be adjudged, as happened afterwards in 

(31) H/7. 36, S//2- C, B. + Harris* cafe. Aftion on the cafe, in confidcration that the 
plaintitf, at the requeft of the defendant, had taken fuch a one apprentice, the defendant 
undertook that he (hould fcrvc truly, &c.,and adjudged that this is a good confidcration, 
tlthout^h it were paffed, becaufc it was at the rcqueft of the defendant. 

And £. 38. £//«. C. B. ♦ Fofter^ cafe. In confidcration of one hundred and ten pounds 
given to a ftranger at the jnftance of the defendant, the defendant undertook ; and adjudged 
a good confidcration, although it was paffed^ becaufo- it wa« at the inftance of the defendant. 

reality; 
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reality ; lyhcreupon the furcty was compelled to pay the ^* M, M. fo. 140. a, 
condemnation, s. thirty-one pounds, &g. And thereupon gnlfys. 19.Eliz.3s5, 

he brought an aftion on the cafe, and the qndertaking was ^- 3- Bwl- ^87. 

'^ • ^ » ' ■ ' ... It does not lic upon ^ 

traverfed by the mafter, and found in j^ndon at mji pnus coofidcration paft. Dr/ 

aeainft him. And now in arreft of judgment it was moved ^*- '04> '^5- 5- Co, 

that the aftion does not lie. And by the opinion of the H.8.16. B. N.C.284. . 

Court it docs not lie in Ais matter, becaufe there is no con- cw'xro^Joo. 3 BuUte] 

flderation wherefore the defendant fliould be charged for the ^87- Hob. 106. ». 

cjebt of his fervant, unlefs the mafter had firft promifed to com.'Dig. i^.* x. Bm! 

difcharge the plaintifF before the enlargement, and mainprizc Ab. 173, 174. Str.933- 

ipade of bis fervant, for the mader did never make* requeft clougi. ipx. note 4s.] 
to the plaintifF for his fervant to do fo much, but he did it * £ 272, b. J 
of his own head. Wherefore &c, 

(32) But in another like action on the cafe brought upon A, in confidcratlon thai 

a promife of twenty pounds made to the plaintiff by the ^^^^^^ ^^Tl^t^rJ^^ 

defendant 

(31) But HI 42. Elix^ €, B. Hal/fax *u. Barker [Cro. Eliz. 74 1.]* the ctfe was, B. 
vcquclled H. to pay money for him to anotl^r, and one year afterwards B* promifed to H* 
to repay him, and upon this promife an a^ion on the cafe was brought, and adjudged by all 
the Court that it does not lie, becaufe the confidcration was executed, and differed from thit 
cafe here in 10. Elrx. of confideration of marriage, for that continues. 

Af. 41, 41. EliX. B. R, Ri^ge v. BuUitt^bam [Cro. Eliz. 7i5-]» ^^^ plaintiff counted, that 
in confideration he at the requed of the defendant had granted to him the advowfon of 
Bukingbam in UucqIm^ be aRcrwards undertook to pay one hundred pounds, it is a good 
confideration, although it be executed, for the benefit continues. — ^This report is referred to 
pi. 32. 

M. 27 and 28. Elix. and adjudged 29 and 30mJ?/. C. B, [Godb. 33. s. Leon. 224. Cro. 
El. 42.] Sydenham *v, l^oribtu^tou, an attorney of B, That where A. became bound for Bm 
at the inftance of B, J. was forced to pay the money, B. undertook to difcharge A. there- 
from, adjudged that the action lies, for in ajfumpjit it is not neccHary that they contra^ at 
the fame inftaut ; but it fuffices if there be inducemenr enough to the promife, and although 
it is precedent it is not material, orherwife in debt it is requifite that the benefit come to 
the party, othcrwife for want of a quid pro quo debt does' not lie. 

M. \b and 27. Eliz, between <» Bujeter and Ready adjudged, that where Baxter had 
retained lid'iJ'/ to be miller to his aunt, at ten Ihiliings/^r week, debt does not lic upon 
this, but an aftion on the cafe ; (a) for in debt it is requifitc that [the benefit] ccmc to the 
party who promifes ; and fo, for the want of a quid pi quo debt docs not lic : but by the 
Court, this will fupport an action on the cafe, far although it is not beneficial to Baxter 
it is chargeable to Read, [Cowp. 294.] 

Aftion upon the cafe by «*» Gilbert v. Ruddeard^ upon affiimpjit ; and declaration, that 
whereas one Artburius lempefl was indebted to the plaintiff 6cc. the faid Tempeji appointed 
the faid defendant, and delivered to the faid defendant fifty pounds to pay it to the plaintiff 
in part payment of his aforefaid debt, whereupon the plaintiff came to the dcfcnoant and 
demanded the fifty pounds, and he anfwered that he had bufinefs then, and was not at 
Icifure, but if he would come on fuch a day he would pay him, at which day he came, and 
the other refufed to pay. Popham, When Tcftpeji delivered the money to the defendant 
to deliver to the plaintiff, there was included aa agreement of the *?cfcndant to deliver it t© 
the plaintiff, which agreement will charge him in ajfump^t to him who ought to have the 
money. Tanfield agreed, when there is any precedent matter which caufcd the delivery, 
as in our cafe by a debt, then the deliverv cinnot be countermanded, but here there ii 
another confideration befides the debt, for he is to come to the houfe of the defendant to 
fttch the money. Yelvertok agreed. Wherefore it was adjudged for the plaintiff, 
£.aft, 5. Jac, B. R, 

(aj In the .original it is, " Car in debt efire^iuifite ^e vUnt alftwij ftufm #/ ijfiifi &c." 



[ zji. b. ] 

promlfes to pay twenty 

pounds, this is a good 

confidefation.] 

X. Ro. Ab. fo. II. 0^7. 

I. Cro. 409. 

14. 17. £. 4. b. 4. 6. 

5eck.48. a37. 4.^.3. 

X.93. 
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defendant in confideration that the plaintiflF, at the Q>ecial 
inflance of the faid defendant, h^ taicen to wife the coufin 
of the defendant, that was good caufe, although the marriage 
was executed and paft before the undertaking and promife, 
becaufe the marriage enfued the requeft of me defendant. 

And 



Ea/f, 3. yac. B. R> In an a^ion upon the cafe, on affumpjit againft one *tSforerj an a^ee* 
ment was between A, and S, tkat J. fhould have a ieafc of B, f wub divers covenants { 
at the day of fcaiing A. refufcd, on account of the infertion of a new covenaot concerning 
repairs, whereupon the defendant, {landing by. took upon himfelf, if A. would feal it, to 
make the repairs; and it was adjudged for the plaintiff a good confideration, although th« 
fealln^ c f the deed was of !.o conicquence to the defendant, foi. 24. pi. 38. 

M. 2b. L/'". ♦ Burton % cafe. F. and an infant are bound to G. jointly and feverally 
for the faid infant, who at his full age promifed to F, to fave him harmlcfs, G, fued F, 
and recovered : F. hxor.^n ajumpfit^ and it lies, becaufe it was a goo-i jo ."-deration." 

7r/;/. 3. Car. B. R. (l>jud-S\-> -j. IVilhuhy [Poph. 177. Lat. 141. Nov. Si. Palm. 441.]. 
In an a6^ion on the cafe the piai.r.iiV . t . : »- -K ^\-\r M'hereas the hufoand of the defendant 
was indebted upon an account dated, aa« ^Vx.i..ir^. '.> ; \\ \\ ruddied, that the wife o(the 
defendant, having notice that the plaintifr woui'? fuc, iLqikciieJ hipi to forbear until fuch' 
a* time, and then [promifed] to pay ; upon non ajfumpjit it was round for the plaintiC 
* Goljbury requefts GuU to deliver to /. S^ fix hundred pounds worth of wjne : afterwards 
Goljbury promifos Gale^ in confideration that he at his requeft had delivered it to /. S* to 

?ay him if /. S, did not ; /. ^, paid only three hundred pounds ; and adjudged by all tk^ 
udgcs of England that an a£lioa lies by GaU againft Goljhury (a), 

lfbjt/rpoorscz(e, [Cro. Eliz. 126. 0\\.94. i. Leon. 113. Lat. 21. Poph. ija.] Ai^ 
Infant made a contract, and at full age promifed in confideration A. would forbear thq 
iui*^, to pay ; and adjudged that an adtion lies againft him. [Cowp. 375.! 
Cburcb and Church ^ Eaji* 1656. fol. 245. b. 265. a. {b) 

f Orig. ou. 



(a) In the original there is extreme con- 
fufion of names, as follows : ** Gale requeft 
•* (j» I ',vry a dtli\:<:r al /. 5. 600I. de vine, 
^* ^i^cs Clare |.rumife al Gale in confide- 
** ration il ad Iv^n requeft deliver al /. i'. a 
*' p'cr /. 5. ne payer /. 5. pay forfquc 
** 3.. 1. c: • J-iJg per touts les Juiliccs 
** i-;.i infill cr tiLic I'ai.tioii gift per Gule vers 
<* Col.iitry."^ This t.ilc is nor rcj^orted at 
lengtli in any bo(.k of reports extant, ard 
fccnis to have been here copied from Palmer y 
who cius it, pag. 4,2. (pi^blilhcd ten years 
bwt'oie thiS tdition of lO^ii.) with at leaft 
equal con! afion, thus : " Inter GuL ci Clo- 
^* Lay J Gule requeft Ckbeiy a liver a /. S, 
•* 600I. worth de vine, le quel il dtlivcr; 
** aprts Clare promife al GaU in conhdc- 
•** ration que il a fou requeft deliver a L S, 
** t.\nt, a payer luy, fi /. S. ne pnya j /. S. 
** paya que 3C0I. et adjudge per ti^uts Juli' 
f- de Englcterrc, que Ta&ioa gift per G. 
** Vtrs CI, en error." Vincr enters it in 
his Abridgment, vol. i. paL'^e 286. thus : 
** Gale requeftcd Clyb. ry to deliver to /. S, 
*' 600K worth of wine, which he delivered 
•* accordingly. -Afterwards Clare {Gale^ 
*"* promifed Gale [C/o^t-ry], in confideration 
** that he at his requeft had delivered fo 
" much to /. S,. that he would pay. him if 
« /. ^. did not. /. i'. paid only ^f. 300. and 
«. adjudged by «U tlu Juftiovs of En^Uvul 



'* thataftion lies by G, [C/.] againft CI. [a] 
** Palm. 442. cites it as the cafe of Gale v^ 
" Clobery, in error; but it feems much mif* 
** printed, and it Ihould be as in thecrotchctSji 
" cr othcrwife it muft be, that Clare was a 
" fourth perfon, and promifed Clobery, in 
" Confideration of his delivering the wine at 
'* Gale's requeft, and that action lay againft 
** Clare,** The expofition which I have 
adventured above, reconciles it with Palmer 
id far as to make the fame parties to the fuit, 
and the fame rcfult of law from the fadts, 
and contains fexver alterations than that pro. 
poled by V.ner, whodoes not notice the cafe 
bs in thcfe marginal notes to Dyer, 

(b) This cafe is cited Sir Thos. Raym, 
260. and ruled that ajfumpjit would lie for 
the funeral expcnces of defendant's chilcJt 
buried by the piainiiiT without requeft. So 
in B, R. M, 31. Geo, 3. Law moved for a 
new trial, where the plaintiff had a verdict 
for the funeral expences of defendant's wife, 
who was buried, and the charges paid by 
the plaintiff without requeft, and in tha,t 
cafe the \\ ife lived apart from the hufljand^ 
and had a large feparate maintenance. But 
the Court rcfufecl even a rule rtt/!^ (or per 
BuLLER, JufiiUy " at her death the feparate 
** maintenance is at an end, and the huft>and 
is under a moral obligation to bury her.'* 
MS. . 



?r/jr; 
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And land may be aUb given in frank-marriage with the coufin 

pf the donor as well after the marriage as before, becaufe the 

marriage may be intended the caufe, &c. And therefore the 

opinion of the Court in this cafe this Term was, that the 4. Mar. 147. fa. 

plaintiff (hoqld recover upon the vqrdia, &c. And fo note *' ^' ^' "^^^^ ^ 

the diverfity between the aforefaid cafes (c)« 

, 7r/jr. ^9. £//«. Marjb v. RainsforJ. [1. Leon- 11 1. Cro. EHz. 59.] There wa« a com* 
niunication of iqarriagc between M, and the daughter of R, and of two hundred pounds ta 
be given with the daughter, but they could not agree on the day of payment. Marjb ftole 
away the daughter, and married her without the knowledge or con(ent of the fatncr ; but 
afterwards R. agreed, and prooiil'ed that in confideration he had married his daughter he 
ivouid give him two hundred pounds, and afterwards M. brought affum^fity and recovered 
by judgment. 

a, 2. Jac* B. R, Rot, 5S1. «|p Sandhill v. Jfnnjf, The plaintiff declared, that in confide^ 
ration that the plaintiff had formerly married his daughter at his efpecial requcA, the de-s 
fendant promifed the plaintiff to pay him every year during the life of the defendant tea 
poinds, &c. The plamtiff, upon non affump^t pleaded, had judgment, but upon a writ of 
error in the exchequer chamber the judgment was rcverfed, because the marriage was exe- 
cuted before the promife made, yet the declaration fuppofes that the defendant requeued 
the plaintiff to the marriage. 



(r) By 29. Car. 2. c. 3. where a man un- 
dertakes to anfwer for the debt, default, or 
mifcarriage of another, no verbal promife 
ihall be fufficient to ground an aftion, 
but fome note or memorandum of it ihall 



be made in writing, and figned by the party 
to be charged with it. See 2. Wiif. 94. 308. 
Cowp. 227.460. 2. Term. Rep. 81. i.Heiu 
Bl. 120. 



Lord Abergavenny againft Plummcr and others. 

(33) \YA^'^^ was affigned amongft divers other things ^^^X^f^Z 
in the pulling down of a copper or lead affixed foil by the leflcc, plea a 
to the foil by a termor : to which was pleaded in bar a legacy ^^ .^^ Z t 
t)f it by the termor, and that by the aflcnt of the executors vifeisajcofaU. 
it was pulled down, and removed. And the plaintiff tra- waftl^'affignlVnoftai! 
verfed the devife of the termor, upon which they were at fi'^/ing «hc wr.t •. but if 

, *^ ^ in wafle in domlbui €t 

iflue, and upon other points there were joined divers other hjcis he abridge all the 

iffues. And now the Jury appeared, and this iffue on the ^lubat"^'"''^^'^^ 

deviiie was aflferted to be a jeofaiUy and fo holden by the li one 01 fcvrral ifluea 

Court. And yet on the other iffues the opinion of the tA bf "b^'te 

Court was, that the Jury (hould be taken, and {hould be ^^'^^^ J"^y> ^^^ ^^"^^^ 

difchargedof the iffue, which was ^ jeofaile\ and a new trythcncwifluir"^' 

(33) Nov, Aitcrnfj General, in Mr. Atkins' reading was of opinion, that the I5. J?. 3. 
[Fitz. Abr.] tit. Waftc, 8. [108.] that in wafte of the hall the whole houfe fliall be rcco* 
vercd was good law, againft the opinion of Coke Inft. fol. 54. a. 15, H. 7. 11. And he 
cited ♦ Lord Abrrgamenny and Sir Richard Southwelfz cafe, in an action of waftc, for waftc 
done in the kitchen and larder of a caftlc, and the whole caftle was recovered, for a caftic 
cannot be divided. [5. Com. Dig. 682.] So adjudged 1 1. El. Sec alfo 34. Eli%» Allen and 
Hay\ cafe [cited Lat. 62.] Tenant of a houfc is difleifor of another houfe adjoining to it, 
and he deftroyed both, and made it into one new one, the ditTeifce recovered the whole 
houfe. See Eafl. i. Car. £, R, [Lar. Si."] HcmmstLJxd Siroffiier'i Ci£c,fo, 10. and ix,&c. 
for the fiucrc in this cafe. 



[ 272. b. 3 



Eaftcr Term, lO. Queen Elizabeth. 

And it 



[5.Bac.Ab. 461. See ventre facias Qxould ifliie upon the new iflue. 
f 1. Coin. Dig. 84.] *"^ holdcn that the plaintiff might abridge the wafte afligned 
* ^6^ B*\v ^ ^ *" '^^^ pulling down of the copper, fo as he do not falfify his 
»o. H. 7. XV b. 4.0*. writ by this abridgement : for if the writ be in houfes, and 
a^'e^i^^E "fc^t woods, and he abridge all the wafte fuppofcd in the houfcs, 
24. 39. H. 6. 43 a. 8. his writ fhall abate for that, ^ten well if the plaintiff 

4.^1 3^4 ^a[ 4. £.4.^33! "P^*^ ^^^ P'^* ^y which the wafte was confcffed, fhall not 

4x>.E.3 5.b. 44-Ev have judgment to rccovex &c, 

34. b. 36. H. 6. Plant. ^ ^ 

7. 9. H. 6. 37- R«- 

pleder, 9; 14. £• 3. — 1——— ■ 

Waft. 27. Dy. 230. 



Essex. 

The lefTor covenant* 
and grants to his tenant* 
Chat he IhiU hold the 



Cardinal agahift Sackford, Maftcr of the Rccfuefts, 

(34} T^ evidence in replevin the iiTue was joined upon a 

furrender made by the leflee for years to the lefloff 

land to him and his wife it appeared by an indenture that the leflbr had only an eftate 

fc^r.^ This \% neither ^^ ^^ ^^ \ixA^ the reverfion to the Queen in fee. And the 

a furrender nor confir- jeflfor covenanted and granted to the leflee that he {hould have 

inatiou^ but a covenant ^ 

only. and bold the land to him and bis prefent wife, and to any 

[2. Com. Dig. 559.] other wife whom he fiiould chance to marry, during the liffe 

14. H. 8. »9*- 5- Co. qP j.|jg jefTor, without paying him any rent, &c. but no livery 

of feifm was made upon this indenture \ and Whether thit 

fhould enure as a furrender of the term, or as a confirmation 

to the leflee to enlarge his eftate for the term of the life of 

the leflbr, was doubted. And by the opinion of three JuC- 

tices, it (hall do neither one nor the other, but is only a 

covenant, notwithftanding * this word grant \ but Wbstoit 

thought the cpptrary, becaufe of this word granU The 

fame cdXt pofty $ajl. 11. ^oU 21. 



pi. 91. 

I. Cro. 207. 
£ra Lcafesj 6a 



, ^[273, a.] 

23. EL 374- b- 



Walrond agaiftfi Pollard. 

The deanery of fTJls (35) T^HE deanery of the cathedral church of fFells was 

U a fpirituai and not a A ^^ff^i^^i fey the furrender of Fitzwillianu in the 

temporal promotion,nor ' 

is it a donai.ve, there- time of Henry 8. And the prebend of Carrey in the feme 
fore Icafes made by the rh V» 

(35) The king may make a mere layman a dean, for hh funftion is temporal ; by the 
Judges, H, 20. %ic. B. R. [Yelv. 60. i. Brow, 201.] in the argunient of a cafe, Fairfield 
V. Gayrc, But Williams in the argument of the fame cafe fr.id, that knights have dean- 
eries, but this is by fpccial difpenfation of the archbilhop, and that he had Ictn fuch liccn- 
fcs(a). 



(tf) But by i;.and 14. Cat, 2. c. 4. §. 14.. 
no perfon wh^f^evcr is capable to be ad- 
mitted toanv parfoni^e, vicarage, bcncficr, 
•roiljcr eccicliaiUcdl promotion, or dignity 



whatfoevcr, before fuch time as he fhall be 
oruaincd pricft^ &:c. And fee Watf. Clcc. 
L. 141, 141. 

az 



Eaftcr Term, lo. Queen Ellzabctli. [ 27J. a. j 

^arch was alfo furrendered by Good/nan^ Prebendary there, d«an need not the con- 
in the ift year o( E. 6. And in that year the diflblution of ^vc°n ofthlf biSop! 
the deanery was confirmed, and the deanery extinguilhed, by ^*»c aft of parliament 

_ rt t 1 1 ^^^ ereftcd the new 

adt of parhament, and a new deanery erected and created, to deanery on the furren^ 

which new deanery the lands and pofleffions of the faid pre- der of the old one, and 

' *^ * gave the nomination of 

bend of C. were annexed amongft other pofleffions. And the jiean to the king, 

the nomination and appointment of the perfon of the new ^^^/„ ^Jli/t^^g 

dean and of his fucceflbrs, given by the a£l to the King and tmgh grant, Hcmifi, v 

to his heirs and fucceflbrs by letters patent, and that he i«^'J^f it^nC^ "!^ 

fliouldhavc the like authority in the choir and chapter in ^aemdtanscoMyythoi^ 

, . , , , , , , /. . ,1 n ^1 J'^fcs only required the 

every thmg as the old dean had, faving to all ftrangers (other confirmation of their 

than the Bifliop of Bath and fVells. and his fucceflbrs, and ^^^P^"- TheUndsand 

*^, , poflUfionfr of th* pre- 

the fucceflbrs of the ancient deanery, and of the prd)end of bend of C. were annex- 

Currey &c.) all rights, titles, interefts, &c. And afterwards ^JZ^^X^i^^t !hl 
King Edw. 6. reciting the faid aft, by his letters patent (the prebend itfelf, whether 
dircftion of which was. Rex omnibus ad quos ^c.) appointed iaking another prebend 
Goodman dean for the term of his life, whereupon he was *« t'»« ^™« cathedral 
inftalled and fcifed thereof, and being fo feifed he took the having two promotion^j 
prebend oi Wyvelifcomi in the fame church. After which an^whethcr the deanery 
L T>-n_ 1 " thereby vacated t^ 

the Bxlhop there, by virtue of the King's letters patent of faao, or only voidable 

vifitation of the dean and chapter there, by one Mericke his *>/ ^«"t*^"«> f "• 
commiflary, declared a fentence of deprivation againft Good- y^^^^' *39- S. aj 
man of the deanery by default, bjj reafon of the two dignities [-§^6 Lord Treby** ar* 
or promotions t^kcn fimul et femel in one and the fame ca- gumcntintheQuoWar- 
thedral church ; the firft of which, by the canon in the the po(tfcnp?through. 

ccclefiaftical law, was void : from which fentence he appeal- ®"^' '^"** aproieftoo 

1 L A 1 1 -n. r ^ 1 the 23. Jan. 1689. iti 

ed to the Archbilhop of Lanterbury^ who afiirmed the fen- the Lords Jomnalt, 

tence of deprivation ; and from which fentence he appealed ^^ '^' ^ ^^^ 

over to the King, &c. (36) After which King Edw. 6. in j^ct^^'bl ^Dy.L9. 

his fifth year, reciting the faid caufe of deprivation of Gcod- 258. 294- a. 8 Co. 75. 

man, by his letters, the direftion of which were. Rex nve^ ^^^ t.^L Re^'5 

rendo in Chrtjio patri isfc. epifcopo de Bathe et JVelU^ t^c. ®'*- p-po^i^io"» '©• 

gave and granted the deanery and alfo the prebend of Currey frco^jj/^JJy! ,59, 

and all their pofleflions to Turner now dean there, for the *^^ 5-2.3.9, 

term of his life, whereupon he was inftalled &c, and was 

feifed &c. And afterwards the King died, and Mary the 

^'^' I \^;J\2 ^^^' * '• " l'"^^' '^^^ ^'^^P ®^ ^^^^^ prcfcnted Sepben Manh to the 
prebend ot H^ejimerington \^^xxig a prebend of the church oi St, AndrAu. and afc'crwardi 
ijhe deanery blooming votd m the faid church, the aforefaid bifhop prcfcnted him S^cfbcn ;o 
«^c laid deanery, and tor tnat it is not lawful for any one to polfels t vo prebends in one col- 
iegiatc church, judgment is g.veQ that the lord the king recover thc%fcnraiion to the 

t Orjg. ar.t€ decanalis. 

Qiieei?, 



[ ^73* ^* 1 Eaftcr Term, lo, Qiiecn Elizabeth* 

Queen, at the fuit of Goodman^ in the firft year of her reigiij 
ifTued a commif&on to four delegates, who by fentence re- 
ftored Goodman to the deanery, reverfing the other two fen- 
tences, wherefore he was reftored, and made divers Icafcs 
confirmed by the Bifhop and Chapter there; And after- 
wards the Queen Mary died ; after whofe deaths i. in the 
r * 273. b. ] t'n^c of ^he prefent Queen Elizabeth^ * Turner (by a 
petition and fupplication made to the Queen^ who affigned 
certain commiffion^rs delegates), was reftored by fentence^ 
which fentence afterwards was by other commiflioners af- 
firmed notwithftanding the reclainier« and appeal of Goodman, 
Dy. 113. ^39. »8o. ft. And afterwards Goodman^ being removed) died. And then 
«82. 35. H. 6. 35. Turner had oufted divers of Goodman*s lefTees, and of the 
s. R. ». Qua. Imp. 143. lands had made new leafes, between which lefTees there have 
9. H. 6, 3». " been divers fuits and contentions; and one ifTue joined in 

4.*C(x Is! Michaelmas laft, whether Goodman was dean at the time of 

B. N. C. 58. 465. the making of the demife^. &c. or not, for the trial of which 

the Jury of the county of Somerfet now appeared at bar in 
s. Ro. Ab. 341. ^^ Bench. (37) And uport evidence given divers queftions 

were moved, i ll,^ Whether the deanery was a mere tem- 
poral promotion, and office or fundion, or fpi ritual in this 
[OibC Codex, 173.] c^fe. And by the opinion of all the justices there, it is 
fpiritual and not temporal, and fo it was taken to be by the 
parties themfelves before this time, as appears by the faid 
J>y agi Iqa. 4. Co d^fc<>"'^fc of the appeals above. Alfo Whether Goodman was 
^9. In(t 196.*. 0a- juflly deprived by Mericke for the caufe above, becaufe the 
* prebend of Currej was not extin<9, and only the pofTeilions 

thereof, and not the prebend itfelf, was annexed to the dean- 
ery by the aft; therefore quare of this. And Whether the 
deanery was ipfofa^o void without any fentence pronounced, 
or not ? And of this the Juftices were of different opinions, 
therefore queer e. But the Jury gave a verdift for Goodman^ % 
11 Ca 00. b lefTees, u that Goodman was dean at the time of the demifes. 

(38) And note alfo that it was moved, that the dean was 
[1. Term Rep. 651. J vifitable by the Bifhop there of mere rights notwithftanding 
a. Ro. Ab. a»9. ||ie faving in the aft \ for that extends only to the intereil 

3. Co. 7^. 4. Co. 754 and right of patronage in the deanery, and appoints that to 
S*y- *^'' the King &c. queer e inde, AHb it was holden by fome that 

1. o. . . 47 . o, I. ^^^^ ought to have been a confirmation from the King, as 

2. Inft 300. b.. o o' . 
i.Ro. Ab.48«. patron of all Icafes made by the dean; quart this. Note 

well the words of the aft &c. But in HiL 1 5. of the prefent 

Queen> this point was ruled by the opinion of all the four 

Judges, 



Eafter Term, i6. Queen EliiabetK. t ^73* ^- 1 

j"udgeS) that there is no need to have the confirmation of the [WatC Cl«rg. L. 47S.] 

King, as ought to be of a promotion donative. For the 

words of the aft are^ that the deans may grants demife^ and 

depart with their poffejfions in the ^ame manner and form as 

the ancient deans mighty and ufed to do^ which never was '^ py ^^ j, dI x 

have the confirmation of the biftiop, but only of the chapter* 

And this cafe was between JValrond and Pollard. And of 

this opinion were Catlyn and Wray in the Queen's 

Bench, Trin, 15th of the now Queen, Upon evidence to a\ 

Jury charged there ; but Southcot hefitated* 

l^otc, bv PoPHAM, Chief Jvfiice. in the cafe of the hofpital of Norwich^ 35. £//2?. that 
It was rcfolvcci, that by the grant of all the pofTclfions of a dean and chapter their corporation 
is determined, inafmuch as they ought to have a place for their affembling, for othcrwifc 
• they fhall be taken mthcr to refemb'e an illegal affcmbly than a corporation : and fo was the 
law agreed by the Juftices of the Queen's Bench, at Sett ants !»», 3^. £/iZ. the ho'pital 
of M>rw;Vi»'s cafe, that an hofpital ^Ifo ihall be diCfolvcd by a arrant* of at! their poGTefljons. 
[But fee 3. Rep. 73 &c. and 2. And. i65, the dean and cl.apter of NortvicB'i cafe ruled 
mniraf that tliis is no dilTolution.] 



♦ Grey's Cafe. * [ 274- a. ] 

(39) D G. before the ftatute 27. H. 8. [ c. 10.] v/as Cf/iry ja< »/< in tail be* 
'"■• feifed in ufe of certain lands to him, and to the ^!!!!„'*r'' '^'^'" 5 

' common recovery, and 

heirs of his body, remainder to H» G, his brother, and to dies; the ancient fecficet 
the heirs of bis body ice. And before the faid ftatute a com- ^I'onTo^liv^ve^re^iA 
mon recovery was fufFered by R, G, who vouched the com- fo^ the remainders. 
mon vouchee. Which recovery is executed ; and afrcfvards ^' ^'5/^1 i'* ^^' *• 
the recoverors enfeoffed one T. H, to the ufe of the faid 7. H. i^if^nt al Uh, 56. ai. 
And afterwards R. G. died without ifllie. Whether the an- n!!'j!l:':^ "'"'^^^^^^^ ^'^' 

1 *ow. 353. oy. 58. 60. 

cient feoffees mig;ht enter or have an a£lion to recover the 330- p'- 17- 19. H. 3. 

land to the firft ufe, or not ? And Catlyn, DyeRj Wes- _^' * - , 

/-• 1 /-x J, 1 o ;• . r ^'"- ^"^'"^ Congeabfe, 

TON, GerraUD and Onslowb, Attorney and Solicitor G/- iz3. contra. See Gilb. 

neralj thought that they might. n ^^"' ^^'^ 

(40) Alfo there are two brothers, and the youngcft hath A. hath caufe of pet*- 

ifTu* a fon, and is attainted of trcafon, and executed ; and af- {^"s^^^hj^'^^thfr %^ 

terwards the elder brother (having good caufe to have a pe- hath iflbe a fon,- «ml i% 

e ' t. ^^ . , 11.'' . If 1 r I rr- executed for treafoQ. ^. 

ntion of right to certam lands.bemg m the hands of the King d.es witiwut iffue » an.-f 

before the attainder) died without ifTue, and the fon of the -^-'s^o" is reftored by 
youngeft brother is his next heir in blood, who by the (kid astohisiathcr,b«t^tl) 
attainder of his father fs difabled to take the faid title, and i*»;^^»f«eforhndrof 

collateral anceftors, as iC 

right of adlion as heir to his faid unde. Whether the right there had been no a:- 
bc now extinft, and the caufe of the petition clearly deter- ^"^TnTtotn^^^^^ 
minedi or not i And it feems that it is, fo long as the at- ^^^ Kin^-s lunds by at- 
tainder 



j] 2^4. a. J Rafter Term, 10. Queen Elizabetli. 

binridr; he may hay^ binder {hal! remain In force. (41) Itenu After all this thd 
a petition lof nght for / . « i i t» ^ ' • 

thofe lands as his uncle ^^^ '^ reltored by Parliament in blood as heir to his &ther 

""Sht. by thefe words enfuing, s. « that he and his heirs Jhall he 

z. ii. H. P. c! ac6. 1 "/'*^'« henceforth enabled only in blood as fon and heir and 

}a46o. 6. Co. 40. 15. " heirs to the faid f other y and made only heir and heirs in 

^' ^1*^' D^f"nt " ^^^^^ '^ the faid father. And that alfo the faid fon and bis 

€. 31. H. 8.48.8. 49. " heirs Jhall he from henceforth inabled to demand^ ajkj have^ 

ti.^Ri. Dcfcent^iTl ** ^^^ ^'^^ ^"J^J ^^^ J^^^ lands y tenements b^d, which at any 
49. Aff. 4. « time hereafter Jhall defend^ come^ remain^ or revert from any 

4. Co. 40. b. Dr. Stu. c( collateral ancejtor of his faid father as if the attainder had 

" not been had. And thai the faid fon and his heirs may bere^ 
** after ufe^ and have any aSfion or fuit^ and make his pedigree 
** and conveyance in blood as heiry as well to and from his faid 
^^ father y as alfo to any other per fon orferfonsy in like manner 
** and form as if his faid father had not been attaint edy faving 
** to all and' every perfonsy bodies politic and corporatcy their 
*• heirs andfuccefforsy all fuch ejlatcy poffef^ony righty rever^ 
^^fion and remainder y as they or any of them havey or ought 
" to havcy in and to the premifesy or any parcel thereof^ as 
** though the faid a£i had never been made.^* Whether by 
the faid 2& the fon is reftored to the faid right and title of pe- 
tition ivhich was in his uncle, as heir to him, or not ? Note 
that there was a provifo before the faving, that this a<El of 
reftitution fliould not extend to any lands which were in the 
hands of the King, or of any other by reafon of the attainder. 
And It feems by thefe claufes, that the intent of the King 

5. Keb. 1119. 165. 606. and Parliament was liberal to the party who was reftordd, 

fo that he fliould be enabled to have the petition of right 
above, as heir to his uncle. And clearly there is great equity 
• ^ 274. b. J and * confcience in the cafe for the faid Greyy who had ne- 
ver offended the King, or any of his ahceftors, but was only a 
feoffee in truft, &c. And fo it was refolved, that the report 
of the opinion of the faid Hve perfons fliould be made to the 
Q}ieen in next Michaelmas Term, 



Mntton^s Cale. 

j[ levies a fine to the ij^\ f^OHN M. feifed of certain land in his d^niefiic as 
vfeofhlmrelf and fuch ^^^' T r r \ - \ r \. e r 4 

wife tffi bcfioiUd nuury^ ^ of fee, levied a nne thereof to certain perfons^ and to 

(41) <S* Read*s Cafe tempore Eliz* C. B, A hufband made a feoflfmentin fee to the ufe of 
himfelf and his wife which ihould be in fee ; he married and levied a fine of the whole, and 
died : and ihe broughl am in wa ioi a moiety. [See Co. Lit. 188. a, poik* 340. Cro. 

the 



Eafter Term, lo. Queen Elizabeth. [ ly^. b. J 

the heirs of one of them : and the ufe and intent of this fine and then m^rries^ hit 
Is declared by certain indentures to be to the ufe of the laid joint-tenancy with him. 
y. if. and of fuch wife and wives ai the faid J. M. Jbould £^»- Vin.»oi,iot, 
happen afterwards to marry ^ by whatevei- names (he or they Ala 96. -^ 

tnight be called) for and during their natural lives^ and the rj^jj^, *1'' I S.C. 
life of the furvi/or of them^ with divert remsdiiders oVer; Vide1.A11d.4i.] J 
And afterwards the faid J. M. took to wife one J. and then 4- E. 4. »i. BundeLFii 
died. Whether (he (hall take any thing by the faid inden- oy. ,5,. 300.' ^ '^ ' 
tares and fine, or not, qukprg. And by the opinion of Wray 
and Meady Seijeants, and Plowden^ and Onjlowe Solicitor, ^^ ^^ ^ ,^2 ^ 
ihe m^y, and thereto they fubfcribed their names. The fia- r co. Lit. x88.«. ] 
lute of Ufes 27. H, 8. [ c. lo. ] is, that where any perfon ^i^, yf^^ ^ 
fhall be feifed to the ufe5 confidence, or truft of any other, 
the iame ce/luy a que ufe, confidence, or truft, (hall be feifed 
and po(reiIed to all intents, conftru£Uons, and purpofes of and 
in fuch like eftate as he had in ufe &c. and the eftate, title^ 
and pofleffion of the perfon feifed to the ufe &c. deemed in 
die cefiuy a que ufe^ i^c. after fuch quality, manner, .form^ 
and condition, as he had in the. ufe, confidence, or truft &p* 
(43) ^^re^ In whom the ufe (hall be until the marriage^ rMo.5i7.$.c tbttft 
and what eftate (hall be in ufe. And, Whether the name of '^ Settled to be i|i t)|a 
wife, without any other name, fuffices for capacity to take a " *° nuniage..j 
jointure with the hu(hand, or by way of remainder after his r.T![yk,24.'Bn -^d? 
deceafe, and what r^ation that (hall have, s. to the time of P^» ^^9- FeofTment ai 
.the feoffment or of the marriage, fee 12. H. 7. fol. 27. in lQtxL%^J,^\^^ 
Trefpafs, Feofiment to the Ufe of the Parifliioners of Z). not '?• ^- 7- 9- 7- E. 4.'w» 

, . pi. 1 1, b. 7. E. 3. s** 

incorporated. Alfo in the time of*£i. i. feoffment to^ 18. E. 3. 53. 5.E.4.7i 

man, and to that perfon who (hall be his firft wife, is not a J^f "^ ^' ^^ 

good jointure. And 18. £. 3. [59-b. pLgi.] Intrufion. A 8- 39-^0:20. pjow. 

demife to a man, habendum to him and the firft fon of his f.i^jfi. xo,^\j^ 

begetting, is not good joint- tenancy, nor by way of re- i7-£i.34^b. Coke,ik 

. , 1 . r ^^ • A r^ 51- b. 3- Co. a. 4. Cot 

mainder occ. becaule they were not tn rerum natura at the aa. Fe«ffinents^ J)f« 

time of the feoffment. Alfo afterwards 5. E. 4. foJ. 4. [7. b. ^«*«**» "• «• 

pi. 17.] the brother's pofTeflion of an ufe makes the fifter heir. 

The cafe above was argued M'uhaelmas 13 & 14. of the 

.prefent Queen by Geffray and Meade. See a like cafe /f, 17^ 

f fol. 339. b. pi. 48.J pojlea. 



z^ ik 



t i74. b. 3 t after Term, ib. C^een Elii.abetfi# 

Sir John fidumc, Knight, againft Ruffel, Kniglif/ 

A ttrtWari lies from (44) T^OTEj That in Ais Term two writs of r^r/zV^rr 
^•*\5!*^^'A^if were awarded out of the Queen's Bench, the 

«iK>vc tM record lUclf ^*' ^ 

of afincftarthepurpofe one direfted to Lennard the Cuflos JSreviuWy which was to 

^^Bu^^Vr^y^l ^«"^^vc *c fo^t and concord of a fine lev Jed in the time of 
record of »i/f /riw on the King and Qijeen Philip and Mary (whereof in law and 
atvtrtustdiUnaft^rari *" ^^^th nothing .but the tranfcript was removed before by 
de tenore racrdi out of ^j-jj ^f g^ror, and crror found and adjudged in that) to the 
Chancery, and it muft . / , 1. , ^ n / , t 1 r l 

he fent into B, JL by intent that the record of the fine mould be removed from the 

r^^ Au 1 fi'cs in the Common Bench, and cancelled in the Queen's 
£4.Vin.Ab. S41.J ' . ^" 

5. Co. 3S, F, Nat. 10. Bendb, and there ire precedents in the Books of it. And 

.Kc^^s^^'Wac^rdi Egertott^ clerk of the office of Chirographer, (hewed a pre- 

40. 21. E. 3. 24.3. ai. . cedent in the time of Ed, 3^ of a ariiorari out of the CJhan- 

1. 4. ai. c^ry> direfied to the Jurtices of the Common Bench, and 

TCriiifc |i'iAesiio6. 6. ^^^ ^^ tenot of the foot of a fine for error, and by mhiimla 

*Mod.i78. ButfceGilb. f^nt over into the King's Bench in the i6th year of Ed. 3. 

Parn* being Chancellor. And the other writ was directed 

* [ 275. a. 1 ■♦ to the Chief Jufticc 6f the Bench to remove the record 

X t.'St. Tr. 677, 678.] whereof a verdi£l pafTed at nijiprius* And now attaint was 

^Ehr^'g^!'*" *'-^^' brought in B. Ri updn this verdift. (45) And that writ 

JD^er, 250. was not allowed, for no precedent could be found of fuch a 

writ J for the note or entry of the clerk of the treasury in 

the Bench does not fay, that the record aforeiaid is removed 

^ H. 6. 4* into die Queen's Bench " by virtue of a writ of ceriiorariy* 

but only "by virtue of a writ for correfting errors under the 

** great feal of England^** Wherefore the party, who was 

Sir John Bourne^ Knight, againft Rujfel^ Knight, purchafed 

B.N.C. 478. Dicr. 133. a new writ of certiorari out of the Chancery for tlie tenor of 

a*4«*»- ^ the record only, which was certified to the Chancery ac- 

ta. Com. Wg. 19.] „ _ /, /. . n r» , *. . 

cordingly, and thence lent into B. R* by tmttnnus. 



Jf*lhc'cw^f%ftL^ f 4^J A MAK was condemned in the Exchequer at tFtp 
afient of the plaintiff, minjier Upon a quo minus CsV. in one hundred 

cution" to go « Uurge ix^^nds, on a recognisance in the fame court, and for the 

for a time; when he re. debt he was Committed to the Fleet in execution, and after- 
turns he is in execution , , 1 . *» « 1 
again, fothat if he again Wards he was removed into B. A. by a corpus cum causa, 

j)ermithim toquit the j^j ^here was Committed co the cuftody of the marlhal for 

pnfon» he is liable for • . ' 

itn efcape. the faid caufe and execution* And afterwards in the pariih 

?^nffJ^.!!^^^ ^^ ^^^'^^^ ^^''^*'* '^^ ^tf/*wi, Zcndon, the marfhal fuffered 

him 
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l»iin to go at large: whereupon die plaintiff brought an N.B. 130. b. 31. n. 
aaion of debt againft the marfhal in London in A -R- by bill, ^ ^, ^j % ^'t "',oI 
and counted the whole cafe as above, and concluded, where- H. 7. 25. 6. H. 7. 11. 
fore an adion accrued to him by the form of the ftatute in Bt. Efcapc, 4^. 49^ 41I 
that cafe made and provided. Suare what ftatute this is, Aff. 15. Ditr, 152.278.5, 
9. I. jR. 2. [c. 12.] or JViJi. %. [c. II.] di fervientibus et ^ ^ . 
ballivis l^c, (47) And the defendant juftified the enlarge* 35. b. Co. i%. Rail, 
tocnt of the prifoner by leave of the aiefjuiia^ W. Gas- ^^^^^ ^ "" ^^ 
COIGNS, and by the affenc of the plaintiff himfelf, judgment Dy- 60. n. h. 7. 3.3. 
JtaaioVc. To which the plaintiff faidj that he at the inftance lj%^lt^^^^'^^^* 
Of tlxc fcid Chief Juftii€y had agreed to the enlargement of [Bro.Efcapci.GouWA. 
the prifoner for certain days, fo as that it fhould not prejudice ^\' ^^>* ii7< 3- Com. 
lus execution &c. at which day the prifoner returned and Saik.27i.^t.'sce8.Je 
rendered himfelf back to the prifon. where he remained 9^.3. C27. 2.BLRcp. 

M Ltrf r 1 L. /.^.^i.^ 1048. 2.Tcrm Rep. 126. 

until the defendant afterwards, j. at the time aforelaid, fuf- s.Hen.'Biack. 108.] 

fcred him to go at large, without this, that he agreed to the r^^ ^^ g j^^ 

enlargement of him as the defendant had pleaded : and the '^3 J ' 

defendant 2 contra \ and the iffue was found for the plaintiff $ Dy. 140. b. N. c. is. 

ttid after divers continuances by a Curia advifare vulty at 

length the plaintiff had judgment to recover the debt againft 

the marihal, and damages &c. — But non eonflat whether the ^„ aaion Ke« on 10. U 

prifoner went at large with a keeper or not. And a fimilar n* £L c. 5. 

«afe againft the deputy of the marfhal for an efcape, Al. Dy. 278. 297. Trin.37. 

16. H. 6. Rot 63. but there is no mention in the count of, "' ^' '^' ^^ "* ^* ^^• 

by force of the ftatute &c. See a like cafe for the lettino: a 

burgeis of parliament go at large, by a writ of privilege of court, Pari. 5. m. i^ 

parliament, who was in execution, E. 34. & 35. H, 8. Rot.23. 

[Ante, 59. b. 60. pi. 17.] 

(47^ 30. ^^'«- C» ^« fc 34- ^^- *• ^* clearly it ii a good difcharge by parol of the party 
higiiclf without anjr writing. Plow. 36. So i. Car, B, R, it was agreed in the cafe of oA« 
^ Smith ; but there it is faid^ihat if the flier iff had permitted an efcape, he could not difchargo 
the iheriff by parol. 



• Forman again fi Mounfon and ariothen • [.^75* b. ] 

^48} A N a£Kon of falfe imprifbnment was brought by An indidibcnt withoot 

^ G.«-;/i?<^mtf«,oneoftheattorni«of the Bench, Toll^c^"'?^. 
againft Mounfon and Mounfon y two juftices of the peace as jed one who ftzikca bk 

' (48) Thctc ought to be a fcntence of it in the fpiritual court, and that ought to be cer« 
tiEed under the fealof the ordinary, otherwife it is no plea, as was ruled between Sixbamnd 
i'rundUoi Mendbam in Suffolk in i. <R. H. 45. Eli%, [Cro. Eliz. 919.] And there!: ia faid, 
that there (hould be a fentcnce declaratory, or a con^i^^ion, for otherwife there are no means 
for his abfolution. 6.Co.ao. Green" s Cafe. A church is void for not reading the Articles by 
23. Eli%. [without] the Icntcnce declaratory; which ftat» 23. is^ that he Uiail be deprived 

3 E a well 
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ik thorch-yard to the Well fof fee toxinty as the city of Lhiccilfty and commifionerf 
fcS*^ by "5° & 6 E. 6' ^^''^ ^'^ ccdefiaftical caufes &c. ^ho pleaded an'exiK»K> 
c. 4. And whether ftiuriicarion of the plaintHFnow, and ^ttheday of futng:foctil 

Without fentencc he ., . . ^ . ^. ^ ^ -- ^ . , T . .^ 

iland ipfi/affo excom- uie Writ> X. on the 1 6th of laft Janua^j for that die {mtimiff 
tounicatcd, fir. j„ y^iy hft 3ft malicioufly drew his dagger upon ^ene £, 

[Vln. Striking (A.)] vl • . n. -i i.- w • .. l i_ * r o -^ 

^ ^ '•" With intent to'ftnke him, as well in the church-yar« efSatm 

7. H. 4, 17/ Margarefta the Virgin, within 'the '<*lofe of the c^diednt 

churdi df liincoluy as 'in the l)urying-ground cf tfie &id 

church ^c. for which offence be was indi&ed bdore Ac 

mayor and other juftices of the .peace in the faid -^cJty -df 

Lincoln ttCi on the 17th day of laft January^ (which wtfi 

the day lifter the writ purchafed&c/) according to- the ftaCKtt 

in that cafe provided Bic. And Whetherthis was a gaedptea 

in difability oftheperfon of <the plaintiff, was well debsllvd A 

the Bench, becaitfehe h not yet convi^fed of >tbe ^ffetioe*4 

Tor this indidtnent alone without anfwer meuke tto iit^ lOr 

procefs df outlawry completed %(c. 'is not anyconviAioa^ia 

law, X. to have thecorporal puniflimfent provided tbjr^hedbi* 

lute of 5. £.6. c. 4. which was agreed to by 'the ^whok 

Ab.^9!>^ftKcp:7a Court. ButWhcthcr the plaintiff, by the offirncccwiiinitlwl, 

«.a£ Fighting arid Qjfar- immediately without any proof made, or trial :had byfnrce 4rf 

ns>i79- 3 «>• o- ^^ f^y a£k of parliament, and without any'fentence gkreih 

[SceCa£Temp.Hardw. orpToofofwltneffes' made before the ordinary, by the&'WDidt 

and the cafe in the mv- ipfifa^o fball be deemed excommunicdted, Was mucb dottbted 

1^ thei^p.} -^ reafon of die words of the laft* claofe ' of the ftatute Jwfaidi 

follow, I. and befiietthat heJbM he §xammunicme'dipJ6 fa&$ 

'Cf it aforefaidi s, 'for (fmiting or hying violent hands upcm 

any perfon, which is the fecond claufe in the stft. And'tte 

Court would advife until next Term ; but F«rmfi» died in 

the mean time« 



lord Dacres' Cafe. 
i'i«ooi!v*y«dpartofKs (4^) ^HOMAS the late Lord Dacres being fcifed in 
5!S ^^^g ~ ^^^ 0^ ^^'^^ hx^iic. and alfo,pofleffed of divers 

/ItoMlred poundt ai^. :iin(4ements and cblttels, by indenture dated a litde before 
•iJnfc d^mg tLTcfi^j ^ ^«ath, did demife, grant, and to farm let to three of hi* 
•tod then died intcftate, friends all the ptemifes for the term of fis^teen years, his (on 

'las heirwithin age, and , , . , . 1 r i_ e f JL 

m waM to the Queen j and heir bemg then of the age of hve years. By which de-* 
ihe ^ not have the jj^jf^ ^j je^fe, the faid leffees covenant and grant to and 

*<me nundrcu poundSy ° 

fw it it ntt ren» to go Wfth the faid Lord JDams^ tiiat they, or one of them, thdr 

•xecutors, 
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executors and affigns, JhaU, well ani truly, content and pay^ ©r to tbc heir, but ^groft 
ra«{/^ to he welt and truly contented and fatd to the laid Lord wife, or her executor: 
/)-»«■« and UdjElizabrth his wife, their heirs and affigns, ^^^^^^J'^to";^ 
during the (aid term, the fiim of one "hundred pounds at the eftate to defcend, the 
ufual feafts in the year, s. &c. by equal portions ; and alfo ^^^00^*"^* ^ *^*- 
ihould pay or caufe to be paid to Anne Dacrefy daughter of [CrompuJ.C. 114,3.0.] 
the (aid LordDacres^ the (lim of two thoufend majrks at cer- [Co.l4t47.a,&notc 7 J 
tain days for her advancement in marriage &c. And he alfo S. Co. 165.^ 6.Cpw74. 
made to others, like leafes of other Ws lands, for * other two j»]^' ij^^kaRep-Sf! 
of his daughters, and like covenants and grants of an annual » f 276 a,l 
lum as is aforefaid. And afterwards he died int^flate, leaving 
one full third part to his heir being now in ward to the Queen^ 
and of the age of feven yearSf And three hundred and 
feyenteen pounds more is accrued in the mean time by the 
death of the f^id Lady £lizabetbf who was married to the 
PukQ of Norfolk^ and about Lertt )aft paft died, hx gone widi 
child. (50} Whether (be C^pMB dupDg the minority fhall 
have the laid annual fum of one hi^ndred pounds, or not ? And 
it was relolved by ax^ THS Couksei. of the Court of Ward$ ^ 
gflTembled for diat purpofe^ that the C^een (hould not have 
jt, becaufe it was not a rent referYed, but a (urn in grofs, and 
due to the executors or adminiftrators of the faid LordDacres *^H.8, %,% pio.13s.l1. 
aud of Ladj Slizabetby who now is the Duke of Norfolk^ and ^« ^^* Sl^ ^ 47- ^ 
lie hath the interefls of the leafes in bis hands^ and hath the 
profits for the finding of the children of die (aid Lord ^d 
li^j'% bciog three daughters and one fon, for wfaofe ufe and 
Ituuntenapce the inteot of the (aid LtrdDacres was [that it ^q^^ 0r-iM.pl»f 
ibottld be.] And therefore no covin can be averred by the ^^ 3* Uy. lU 
Queen by die flatute of 34. & 35. H. 8. [c. 5.] where a full 
Ibird part remaios undifpofed of to the ward^ v^ich is thp 
|nie meaning of both f|atutes taken together^ 
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lo. Queen Elizabetlu 



If before waile brougbt 

the lefTee repair» he muft 

|4eaditfpecially,&rhc /^j) |N yj^^ affigncd in houfes the defendant pleaded 

nuy not give evidence l.^^T , ., 111/ 

of it on the general iflue. Hul wajti fatt^ aiid gave ^n evidence that the nouKS 

CoUt. 53-«- »8^*- 3^- ^crc fu^iciently rcpaire4 before the writ purchafed. And 
XX.H.8. x.a. 5.C0.Z19. by the opinion of the Court| this evidence does f n^f maij^ 
I^slb^^wll'jo. tain the iffuc, but it (hould be pleaded in bar, becaafctte 
Py.»8^i.a. 183 a. 305. -^yaftc is acknowledged to have opce becn;» • 

%m Ro. Ab* 689. 
tBuLNi.Pr. 12a Heathj 
^.] • 

t In the lad Edit, and in that of i62i» and In the firft of 15859 this word is omhtedi bot 
ne k inferted in the old o(ie •{ 1594* 



Baflfet againfi the Corporation of TorringtOH. 

The laft patentee IhaU (52) |^ I NG Henry 8. Mfas feifed in fee of ^e manor of 
l^Ti£^^^ Torringun in the county of /)«««, and of a mat- 

^ughhefeemtohave ket within the (aid manor holden every 5tf/«r^jp in every 
If the laft patent be of Week, and of a fur diere annually holden on the eve, and the 
fairt^d markets hcjdcn ^^^ ^j^ ^^ morrow of &atnt Michael the arch-angcl, pared 

at dinerent times xrom ' tt* c tt t^ .^*" 

thofe by the ftrft patent, of the pofieifion; of tf. late Duke of Richmond and Someffeii 

yetlL'^J^Je the w; ^^ *>/ ^'^ ^^^^^^^ P*^^^ ^^*""6 ^^« *« ^tjth of Februarj, 
VfufadHtamaitBm&e.*^ in his 36th year, granted to one Fijicke and two other mer- 
%. And. 155! 'mo. 416. chants of Torringtony a market within his manor of Torringtn 
[17. Via A\(. 101.3 ip the co^mty of Devon^ and his fairs there annually holdco 
^ at the fcaft of Saint ATichael the arch-angel, for the term (^ 

twenty-one years, rendering annually feven pounds, whereof 
fix pounds thirteen fliillings and four-pence was die ancient 
f r 276. b. ] i^cnt; and died feifed * &c. And alfo King Ed. 6. and Queen 
Mary in her fecond year, by her letters patent, incorporated 
the town of TorringtQn^ and made it a borough ahd corpo- 
ration of a mayor, feven aldermen, and eighteen burgeffeS} 
to relieve the town and ii^hs^bitants ; and granted to theni) 
that they and their (uccefTors might haye and hold fioQ 
henceforth a market every Saturday in each week in the 
92. H. «. 14. b. faid town and borough of Torringtony and two &irs (here ao< 

n. H. 4. 5^ nually, x. one on the feaft, vigil, and morrow of Saint Aftcbd 

the arch-angelj and the o^er pn the day oi Saint George tbe 

niartyr, 
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martyr, and the two next following days, unle& that market 
and thofe fairs fliould be to the detriment of the neighbouring 
markets and neighbouring fairs} and alfu granted divers 
other liberties and cafualties to them, rendering a rent of five 
pounds. (53) And in the May following. Queen Mary^ re* 
citing the ikid leafe to Vtftcke &r. by the words comprifed in 
the patent thereof, and the refervation of the rent of feven 
pounds, and aUb the faid incorporation and grants to them 
made, and the rent of fiye pounds.) granted the reverfion of 
the faid market within the m;4nor of Torrington and the faid 
fairs on the feaft of Saint Michfiel the 9irch-angel, and the 
aforefaid rent of feven pounds, jind the (aid rent of five pounds, 
and alfo the £)id manor of Tl^rringfon^ and all markets and 
fairs annually holden withjn the (aid manor, to jfamfs Baffit 
in fee, refer ving a focage t^nprei aj)d (wenty-nine pounds Br. Aaion fur Ic Cal^ 
three flullings rent, whereof he diedfeifed ; after whofc death, ^^' 
and after the expiration of the faid term of twenty-one years, ^. . 
P. Bajfet his fon an j heir being within age, making fuggef- 
tion by guardian in the chancery, that the faid markets aiu) 
lairs granted to. the iaid corporation are to the detriment of 
the iaid marJp^ and f^irs of the faid P^ whereof the reverfion 
lad defcended to him, without (hewing the caufe, (by reafon 
of vicinity or otberwife), brought Tif^ire facias againfl th^ 
corporation to annul their letters patent as Jo the market? 
and fairs &c. Who c»me by garnifliment, firft, by protefr 
tation denying the feifin, but for plea they fay, that the town 
and borough of 71 is within the manor of T^ and that it was 
an ancient town from time whereof memory &c. and incor- 
porated by the name of the mayor and burgeffcs of Torrington^ 
and that the faid market and fair of Saint Afubaelj its vigil^ 
and morrow, for all the iaid time hath been holden within 
t)ie iaid n\2Uior, r. in the aforefaid town and borough cfT. 
only, and not elfewhere without; and for their market pre* 
Icribe in the feifin of the mayor and burgefTe^ paying to tha 
King &c. three pounds rent : (hewing moreover, that Fijicts^ 
and the other two had afiigned and granted over by th«tr 
<leed (hewn to the Court all their faid intereft and term in 
Ihe 37th year of Hen. 8. to one Walter Dame then mayor of 
torrington aforefaid, and to the burgeffcs thereof, whereby ^ " ^^^ 
they were poffelTed of the market and fair: and * being fo * [ ^77» *• 1 
poiTefTed, the new incorporation and grant was m^e by the ' | 

Queen Mary to them a8'}ibove> (hewing alio the ad of con- | 

3^4 firmation I 
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firmation of the letters patent made by the Queen in her fiftl% 

year j with an averment that the market and fair for which 

they prefcribe, and the market and fair mentioned in Viftcki 

and Bajpt^s letters patent are all one and not different &c. 

Upon which Bajfit the plaintiff demands that the letters pa* 

tent made to the mayor, aldermen, andburgeffes of Torrlngton 

Ihould be enrolled verbattm^ and they are fo. And upon this 

py.i^. i.Ro.Ab. 191. ^g plaintiff demurred in law. (54) And afterwards it was 
Scire Faaas 175. 15.E. '^ . ^^^' 

4.7. Dy.x33.149. 194. argued by the Counfel ; and by the opinion of Cordel, 

2;S.l^.!^9'b^"- ^"-^'^ ?^^*' ^^"^' ^^^^ ^"^ SouTHCOT, Juflices, the 
116. 33. a. i5.E.4.7.a. fdre facias does not lie, becaufe it is brought by the lafl 
a. Co. 94. 8.£.4.6.a.^ •' ^ • ^ ^ 

3.£Lx9S.a. patentee againfl the oldefl; which is contrary to the books 

-and precedents, and the common courfe. Alfo becaufe the 

patents are of feveral diflinfl things, and not of one and Ac 

rsec Com. Dig. Patent. ^^^ *ing> 7^^ the better right is in Bajfet^ s. the Jafl patentee 

T. pertotum.] as it feems* 

"Whether after hpfe to (55) 'Tp H E gift of a benefice came to the Queen by Iap(c 
SSo^i'^bJlr.^^- through the default of the ordinary of the diocefe; 

politan of the patron*s and of the metropolitan : and notwithftanding this, the clerl; 
Sie JUng*cHsUKKing of the rightful patron is inftituted, admitted, and induced by 
bound to admit him, yu. the metropolitan ; Whether this (hall prejudice the Queen, oir 

».RaAb.368.Stamf.33. jj^^ Queen (hall be bound in law and right to admit the ore- 

Pk>w.498.b. N.B. 38.f. ^^,» .r-t^ii. 1,^ 

J3.E.4.13. Br. Prefcnf fentee of the patron, if it had been made to the Qubenj quare^ 

4.^k.l*S»«.^ Ow. See a fimUar cafe, H. 18. Eliz.poJl. fol,347. pf. 12. 

^.5.9. Dy.339. 13. E.4.3. b. Dr. Stu. 126. a. 127. a. Mo. 900. a.Cro. 216. Goldf. S^. pL 4. [4. Bac» 

Ab.202. 2.BJaclLCom.»77. Wats. Cterg,L. 1^6,117,118.] - .• . ., 

^:;0 The bifhopis bound by fuch prefentraent after fix months, if it be before collation^ 
j8. A 7. Cro. 40. [50. pi. f .] 38. -E. 3- *• 

The fame cafe pleaded in the*** New Book of Entries 48. where it is admitted, that if the 
prefentee of the patron had not been dead, the Queen fhould prefent, but the prefentea 
Deing dead the Queen cannot have the fccond turn ; and there the title of the Queea was bj 
lapfe. ButfccKeilway, 50. - - ' / 



TheBi/hop, after colla- ($(>) ALSO if the Bifliop collate his own clerk \^y lapfe 

^uSt;::i^tro . "^ and before induaon the patron prcfem one to the 
admit the patron*$ pre- Bilhop, he may refufe to admit him ; and this by the opinion 
PuTis. N.B. 38. ,4. of *e Juftic^s. A like cafe H. 18. [£/. p6/t. foL 34g; 

H.8. 12. 44. E. 3. 3. b. pL 12.] - ' 

Yi.H.4.9.a. 22.H.6.27. 

a. 2i.E.4.34,b. 26. H. 8. 3. a. 33.^6.24.8. 18. H. 7. Cro. 50. 11. H. 4.80. Ante, 15. % Rol 
Abr. 367. 8. Hutt. 24. Hob. 15a. [Wats, Ckr. U 117.^ Ccm, Dig. EfgUfe, (H. jj.)] 

- ^ " ' (57) A 



trinity Term, lo. Qucm Elizabeth^ 
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(^7) A WARDSHIP efcheated to the late Bifliop of Wardftip for « tenw* 
Durham for a tenure of him in capite {a\ and be- Bi^o^^te di« *^^ 
fore any feifin by him made of the body or land, the bifliop- ^ifin^ neither the King, 
'.,. .. ." , .1 1^/1 ' f.Ti "^r the ftrcccflbr iii^ 

pck becomes void $ and now there is another 13 1 mop; Whe- have dte ward, botbis 

thcr he, or the Queen (hall have the wardfhip I And by the *^«^«»«- 

ppinion of the Counfel in the Court of Wards, the Queen (hall 30. 50.E.3 ^6.^i\GaM[ 

not have it, nor the fucceffor, notwithftanding M, 6. E. 2. 73- *• 9- 2*- Arr. 2S. 

' 4^ • • • 44.E.j.3.b. F. Gartla, 

£/*//«. Ab, Garie^ 120.] 40. £. 3. [ 14. b.} And E. 2. H. 4. Fitt. 33. q. s. u. h. 4. 

[19. a. pi. n.] but rathgr the executors or adminiftrators of AhT.lol^t^' o^ 
Jhe predecellbr &c. 

(^1) Fulb. 143. Ante, 15. pi. 163. Knightley. It feerns to me that if the Biflu^ iii 
fhis cafe'accept a leafe for life of the' tenancy, and during the fufpenfion a wardOiip efchew^ 
aind the B^flvop die, the King fhall have the ward and not the exe<;utors, becaufe the teftator 
\va8 entitled to no wardfiiip. 



(a) I fnfpedthat this ihouid be by knight 
ferviccy as Lord Coke, i, Inft. 90. a. puts it, 
for which alfo this cafe is cired, becaufe te- 
nures in capiu could be only of the Kinj^ ; un- 
lefs the Bifhpp had a leafe from the King of 



the tenancy as is mentioned in the note, yet 
all the Editions have in capite. But by li. • 
Ccve. 2. C.24. all thefe tenures with wardlhip 
^nd fheir other dependencies are abolifhed. 



Eftofte agMnJi Vaughatr. Ctftuy fue uji in i ^ 

0\ ILTP i?!fl . ^ brings a lbnnede% 

p") /^NEJ^£/}^ brought a formedon in remainder againft ^^ 'nc«is not prodvoe 
^ Faughany as coufm and heir to one Chrifiopher ^aiSt,^*^ 
Bfiofte his uncle. And by the writ and count it was fuppofed *° ^^^ feoffees j or the 
^t <mt EglisfieU, after the ftatute of 27. H. 8. [c. 10.] i'^tlti^fiS"^ 
gave the knd to cfivers pcifons, to them and their heirs, to »«• h. 8. 4. h. Ben. 
the ufe of EgUsfield htmfdf, and of the heirs of his body ??oy, 145VS. 'il' 
begotten, and for defaft of fuch iffue to the ufe of the faid ^- 3- 33- F. Nat. 215. 
Chrijhpher Ejlt^ezni his heirs; and becaufe EgUsfield was ^e"^^?i%.^^^ 
dead without iffue &c." the right remained to the aforefaid \ '^^' "•^- 3*- 4<»- 
aemandant as coufin and heir, 5. * ice And the tenant j'I' ai.jtt.IV' J 
required the charter widieffing the gif^ and the remainder ^^^'^^n'Z^iJ'fi^ 
. i^forelaid to be (hewn to the Cour^ upon which requifition » [ 277- h.} 

U^) Co. refolvcd in Diggers cafe («;, that there is^ no need to fhew the deed in this 
cafe : otherwifc upon covenant with k ftranger to the iiVc of another, 4. EL £. R. accorr 

i^ an advowfon be granted to one to the ufe of a third perfon, his c^/iuv cue ut^ tit rhU 
day ought to plead the grant of this [to be j by deed, but not to Ihcw itfK tcCR 
Cro. Jac. 217. (o) ' j***- w. «• 



(a) Djgge\ cafe is repKxrterd in 1. Co. 173. 
and Mo. C03. but this point does not appear. 

(dj By 16. and 17. Car. 2. c. 8. §. j. no 
jodgmcni after Tcrdift jbali be ftayed or re. 



yerfcd for default of alleging the bringing 
into court of any deed mentioned in the 
pleadings. And by 4. and 5. Ann. c. 16. 
tius la aided on gcncrai demurrer. 

there 



£ 277* ^' 1 Trinity Term, lo. Queen Elizabeth. 

i8.E.4.ia. 41. E. 3. there was a demurrer in law, &c. but before the next 

JE. 3. 43. a. 7. H. 6. 1. Term the demandant died, whereby &c. But by the c^inioa 

^ 14. »x. H. 6. 1. 7- of the Justices prima facit it fecmcd that the demandant in 

14. H. 8. 8. 3. H 6. this cafe needed not to (hew the deed of remabder for two 

V %!% 10^ 4*6. £.^3 reafons, one for that the remainder may commence without 

1%. 7. H. 5. 5. II. deed in this cafe, and alio the deed does not belong to him, 

r *4?E. J*: m ^' but to the feoffises &c. 

[See Co. Lit. 6. note 



\A, dcirifcs hit term to (59) A TERMOR devifed his term to one for the term 

ii^^^'^i^^^Z ^ »»'« life» remainder to another, and made the 

,c»tor,¥Pho enters gene* devifee his executoT by the fame will, and died j the devifcc 

account againitJ^.'s ex- provcd the will, and entered, and made his executor, and 

^utor for the profits : jj^d : and the executor entered and took the profits for a year, 

ifty for want of privity} . « , • . 1^ . 1 . , «. ^ 

adiy, becaufe, without agauur whom he m the remamder brought an action ofaccount 

fcewinganyeleaion,^. ^ ^^jjjj ^ ^j j, ^j^^ opinion of AJ^L THE JUSTICBI 
took as executor. 3d, j r ^ ^ j 

this remainder of the of the Beneh, the a^on does not lie^ for three caufes : ift» 
S^Te^Ai. 35. H. 6. ^^^ defeult of privity, and for that he was never in poffeffion 
a. & yin h <q>.^i, Dy, of the land, nor took any profit thereof Alfofor that the 
Ptow?54o! ^8.00.96] remainder is void, for the devifee firft entered as executor, 
«. H. 4. 73* ^* 15s- which was his colour and caufe firft to come upon the land: 

»3. B. N.C454.334. _ 

209. and he bath not declared by any aqt that his intention was tp 

i^bJ^^itS^ ^*° execute the dcyife ; b^t if he had any co-executor, and would 
aote {b) there.] pot fuffei him to join in th^ ocpup^Acy with him, that would 

«8. H. 8. 7. a. 4. Mar, j^^^^ y^^^ ^ j^^^ declaration of his intentions that he took it 

]4'^* t>. 19* *'^ «9^* o* *>'*«' 

Peek. 110. 2. £.4. 13. as devifee, and i>ot as executor, wherefore &c* But threei 
pierfy^i.^*^'''*' ^ W^LfiH, WjB^TON, and Harper, agreed, that the 
Ma 759. 10. Co, 47. iremainder of a term devifed to one for term of life, is good 

Pk>. <29. 

f Ante; 7. 1^. note {tt), by devife, but i^ot by eftate executed in (he life-time. Yet 
tnuT. tlTwl^ ?'"''■' *•« firit A fimilar cafe ffflea^/oh [358, b, pi. 50. 

rtmaindenover^ Feamc atld 3^7* ^ P'* 39* J 

' CoQC.Rem. 3d edit. 342, ^ 

^5. 360. 375. 385.J 



(59) H. 36. EU». B. R. Rot, j6. PanHellsLXid Fenn^t cafe [Cro. Elir. 347. Mo. 350-li 
HrV. 36. Eliz. in the argument ox Portman and Wiles* cafe [reported in Cro. Eliz. 386. My. 
352.],Tanfirld faid, that jf the devifcc being executor enter generally, he ihaii be faid 
in as legatee [executor]. It was fo adjudged, 19. EL in Lord Whndfor\ cafe [3. Leon. 35j« 

Eaft, 41. EU%. Saunders' cafe [reported 5. Co, 12. Cro. Eliz. 683. and i. Brownl. i4'j 
but notfame point]. Per Curiam, If theicgatcc being executor enter generally, bcftall 
^e in a« executor ; and ^fortiori in this ca&| because he afterwac4s preyed the will in U* 
f^mcy aod the name of the other eaecutor* 



BU's 



Trinity Term, ip. Queen Elizabeth.. t ^77- ^' 1 

- ^.ands in the hanAs of 

Stathome S Cafe. the prior of Saintjohn** 

c/ I f r of Jcruialctn arc exempt 

(60) 'Y*^^ P"^^ ^f **^^ diffolved houfe of Saint John s. or from tithes, but his far* 

^ JerufaUm had this privilege from Rome, s. ^'J^^]^^^^^^"^ 

« That the Ciftertians, Templars, and Hofpitallers fhould term' the houfe is dif- 

« not be bound to pay the tithes of their forms which they ^^^'tlTitvJllGl^^^ 

•^ cultivate wi A their own hands, or at their own expence ;" patentee (hail hold tb» 

but their formers and all other occupiers paid tithes according ^^^ hisTdTcr^^ 

to the ftatute 2. H. 4. c. 4. The faid prior with his brethren [Owen, 46.]. 

7 . 1 r Dr. Ridley, i$o. a.Ccv 

made a Ipafe of a manor fojr years, two or three years before ^ b. a. Kjtblp, 61. 
the diffolution, which leflec paid tithes to the church of M<>- 53*- Raf. Pro. 
R9chifter^ as appropriate. And after the diffoluUon the King 16. 30. h. 8. 43. h. 
granted the reverfion of the manor to one Stathome and to ^^^'^^^' ^ 
his heirs in as apnple manner as the prior &c. The leafe is 997. KaC MooaAcrfp 
expired ; Whether he and his heirs, having the manor in their "^^ /e.^T. Leon. 3^ 
own hands, (hall be difcharged of tithes or not, was in »• Co. 47. b. 
queftion in the Chancery. An4 upon confidering the ftatute Frem T99! ciuJ. Rej! 
31. H. 8. <:• 13- it feemed before the Lord Keeper to Cat- «f: ^l^f- ^- ^7^ 

*> •' , * , ^^- ^ Tithes, cap, 6. 

J.YN, Saunders, Southcot, and Dyer, and* to his §. 5. and Mr. Lcach'^ 
Ix)rd(hip himfelf, that they fhali be difcharged until they let ^^g*J ^ J**^ 5S> 
and fet it to form &c, , * [ 278. a. '] 

(60^ This privilege of the Ciftertians extends to their woods, and meadows, and ptfl 
tures, as Foster cites to have been adjudged, that padure near London which was in the 
Jiands of the Hofpitallers w^ difcharged from tithes. 

" ' Mkb, 18. Jac, C, B. it was faid by the Court that the Council of Lateran made ia 
17. John [See a. Inft.' 65aO difchargpo the friars of the order of Ciftertians ; and that thi$ 
only difcharges all pofteiRons then in their hands, and not others. [Bui. Ni. Pr. 189.] 

Hit, z. Jac. betweeii ^arifs and Spurting [Cro. Jac. 57. Mo. 913.], it was adjudged^ 
that the lands of the prior of Saint John (koukl pay tithes in whatever hands they are, be-- 
caufe they were not (Tiffolvcd by the ftatute of 3 1. i/. 8. [c. 13.] but by a fpccial ftatute o£ 
39. H, 8. [32. if. 8. c. 24.] which is as high a means as the ftatute o^ 31. H. 8. And the 
ftatute of 31. H. 8. which fays that the lands ftiall be dilchargcd which afterwards come 
fy any meansy fliall be conftrued by any inferior means, according to the rcfolution in the 




18. 2. RoL 142. Cro. Jac. 559.] lA a 
pr&hibition a luggeltion was, tbatttie' Abbot ot R» was feil'ed in fee of the manor of Am 
trota time whereof &c. and that the abbot w^s of the order pf Ciftertians, which order was 
difcharged &c. and died. Stat. 31. H, 8. KTue was joined that the abbot did not hold it 
idifcharged in*manner and form : the jury found as above, and moreover, that in 15. /f. 8* 
WiUiamy then Abbot of^i^. leafed for thirty years, and that during this leafe the abbey was 
(liflbived, and the lelTee at the time of the difibiution paid tithes. And Whether that ihall 
be a fufficicnt iiifcharge for the now feoflfbe who manures, and occupies it in his ownhands, 
was the. oueftioh. And judgment, was given that tithes Ihould not he paid. Montague^ 
Chief JufticfJ Where the fiifpence is by leafe, and [there was] payment of tithes, in cafe 
of unity there the prefcription is deftroycd, but where the prescription is by reafon of the 
order there, although it be in leafe at the time of the diffolution, ftill the privilege of the 
■order remains when the land comes back into their own hands. It was refolved by allthb 
Jus I C s. B. R, M, 2. Car. that tithes Ihould not be paid by fanners of the lands of Saint John 
di J rufa/cm, of fuch land as was in the hands of the priorv. See the cafe bttwcen ^uarUe 
and Sfiurltng in prthibition, M. i. Jac, in the ftar-chamoer, adjudged contra to this, and 
this houfe of St, Johns came to the king by the aft of 34. H. 8, i^nd it 4id not give ex- 
emption of tithes, as the ftatute 31. if. 8. 

^ichaelmas 



i zjZ. a* 1 



Michaelmas Term, 

10. and II. Queen Elizabeth, 



% variance not in the Thc Cafc of thc Corporation of the Cathedral 

Aibftance of their name r^ i-/, 

Wm not Titiate a leaft ChurcQ 01 Carlille. 

iiftaneby"*n^*!md (0 /^ERRARD, i*/»nf^G^^<rfof theLaJy theQaccB, 

mdtvided Trinity of queftion of all the Judges, and Chief Baron, $. The dfcanani 
^^ry.^.X <*aptcrofC^/i/&be«ngincorporatedmthe33dyearof//.t 
•« drM dmreb tf the holy bjT the name of the Dean and Ckapur •fthe cathedral church 
«« 'tMldafiJ^if [be ?^^*^ **6^ ^''^ un£vidkd Trinity rf Carltfley made a kafc rf 
*« r^m^ tfirt^;* w certain of their lands by the followihg name, i. fhe Dtw if 
S!co. i«4.b. *,BiiL ^*^ cathedral church ef the holy Trinity in Carlijlej and ifc 

303. Jen. Cent. 4- ca. ^^^/^ ^i^ofter ef the church afore/aid x Whether this k 

n. 4.M*r. 150.8. 15. it. J J ^ 

S. 4. 15. b. 3. Co. 73. good and valid in law, quaere.- And it feemed to fix Judg«l| 

J^s,^38"m.5'.^o; ^- Over, Weston, Welsh, Southcot, Carus, and 
^133. Harper, that the lekfe is good enough notwithftanfng tUi 

3i^*lD^' W.E.4. variance, which is not in diefuUbnce of the namew But 
»2, a. ai. E. 4. 56, Catlyk, Saunders, and Wh^dbok, <M/ri. A like 
£> ^B. Ab. Corpora^ Cafe M» 35. i/. &• 5. 6. PriW ^ the Church of Saint Peter 
fiontG.4.i. '-Bfe- Ab. ^^^ p^^^/ ,y jj, ,,j^ |hc foundation, and in thc fuit he wn 

G6qx)rati«n (C. 2.). -' — » 

kbefK Toiwh. »33. called Priar of the Church ef Saint Peter of £, onlj^ u4 

£^4a5?' a, Hel^S therefore it is not good, if there be no eftoppcU 

i|Y}»si4.] 

^ , .. ii i . i i npi n i .i ii .. . I m 

Whitton againfi Sir Henry Crompton^ 

Formedonwifc/fflttfcrU (2) T^ORMEDON brought hj OM WhiUon agaioft 4& 
•utofthcftatuteofLi- X" „ ^ _^^ v- • ul • .l j /• j J 

fniution8,3a.H.8.c.i. * Hmry Crompton^ Knight, u^ ^e defcender\ ano 

«or was ever within any ^ount upon a gift and efplees in the great-gnnd-father ia 

of the old ftatutca i^ ^ , ^ ^J^ . . \, j-u ..^ 

limiting aaionsr^;. the time of Hen. 6. and ihewed in the conveyance that the 

( 2 ) Formedon in dtfiender is out of the faid ftatute of 32. H. 8. of Limitfitioas» for it ii no 
'writ of right ; for a man may have fuch a writ for a rent-charge, h Ifo it is a writ of pof* 
fcfiion, for it is brought of thc firft gift ; for if thc caufc of a^ion be fufpendedy or if the 
caiif'e of avowry for rent-fcrvicc be fulpcndcd, ft ill he Ihall have this writ or avowry &c 
notwithftanding thc limitation pad. A fcire facias which is to execute a judgment, and « 
^idjuTii clamaty arc not remedied by this i^atute, for no land is demanded by them j tU 
jrlft, am) not the defccnt, is travcrfable : and thereupon ALL THE Justices agreed that tbA 
writ and count were good. Bendl. [194.] Mich. 10. and it. Edix. Rot. 843. Paf. if 84* 

{ay But now by 11. Jac. i. c. 16. §. i- I years. Sec Co. Lit. 115^. a. note (a> 
•lliormcdons muft be fucd within twenty | 

fcthCf 



Mickaelmas Term, lo* and ii» Queen felizatctli* [ 278. A. 3 

Ctfber of the demandant died ivitbin fifty years next &c* and 

did not fltew in b£t any feifm in him at all within that time» i. And. i«. ^ 

nor of anyother anceftoT) fincc the iaid feifm in the time of i^ca^. a,^ " pt I - ^ 

ffifu ^{h) therefore Wray demtirred in law upon the «4- [Bcndj. 193. h • 

count .&c« For the Iratute of LmntstfionB iioes:n0t ipeaic of ^i.j J 

fuch a formedon, and although he (hall have fixty years for S. Co. 65. 

the feifin of die anccftor, yet the time above much exceeds * w.il*^ - 

that; and the words of the ftatute are, << nam JbaU maii 4.C0. ii.a* 

« iitU $r claim Wf." And if the tenant in tail difcontinue, 

and remain alive for fixty years aftar the-diicontinuance, his 

iffiie hath no Temedy, fuitr9. But aftet^nrards the opinion of 

Harfsr, Dvxa, and WestqK) ^ujliu^ was, that. this 

fiscmedon is out of the ftatute aforeiaid, ^. 32. H. 8. [c. au] [ sed vide Booth |ie4 

And the sfeifin of the donee wasnever traveifable, nor intend* ^^' HS-l 

cd to be within the ancient fiatutes of Limitations, for the 

formedon was given after the making * .of the ilatuie of « [ oj^. b« 7 

W$JL -I. :ten years &c But Weush doubttd, and after'^ 

vinnls WbitWi had judgment by confeffion; -land i^;r8e« 

ment made between the parties, through the mediation of 

Tixn^i'^iKA WhittAn for forty pound» fliould confinn a 

letfemode by CV^is^ftibr' eighteen years :to come. 



{by A writ of right cannot be maintained I w the anceftor from whom he claims, 
t^ithout IhewiDg an a6kual fciiin by taking * lUn. Bl. ^. 
the efplees either in the demandant himlcl^ j 



•(4) T*HE flieriff returned on an haherc facias feijinam m The flicnff amgne4 

X y . .. . ■ / /T. . 1 ^^oww by metes and 

dower de tertia parte l^c, that he ottered to tiae bounds, the demandant 

dcmandantTeifin of the third part of the tenements aforefaid, ^[^^^ ^ ««^^* "• 

, '^ ihll file may enter at any 

'Bnd'mewed in certain the parcels which made the third part timcafter; butihallnot 
'by metes and bounds in feveralty according to the tenor of ^r^"'^'^*^'^'''^ 
«the writ, and fhe rtfufed to receive them from him, ^tan Dy.73, Br. Dower, i«. 
«what remedy the demandant (hall' have now, &c. But in*the 45- £• 3- 5- ^^ 43- 

•^ ' flow. 1-3. and .14. 

Term of JUUhaelmas in the 14th year, it was holden by ra.Bac.Ab. >34,i35.'l 
Harper and Dyer, that the entry of the demandant at all 
'times afterwards was lawful, becaufe that the certainty appears 
Zee. And alfo the return was feen and read, and there appear- 
-^-by It a repugnancy, for in the beginning of the return it 
tiras, that the flieriff had caufed feifin to be had, and fliewed of ■ 

what; and in the conclufion, ^^ all which I offered to diliver 
•* i^c^but Jhe refuftdto r^cfive fsTf. wherefore the demand* 

ant 



t 2j^t. b. } Michaelmas Tefni, id, and 1 1. Queen ElizaBcthJ 

ant agreed to die affignment,- and to recover thi^ poundl 
for arrears Hnce the judgment; by ino^on of the Court: and 
fo it was fettled, for the Court would not agree to grant an 
alias haber$ facias fiifinam at the re^iueft of the demtodant| 
' for that would be a bad precedent, and was never feen; 



Gawdy's Cafe; 
^The tnsKhsl by (u> (s) 'T^HE Duke of ^tfj/tf/t, being the Marflialof £if//(7iiA 
^^"^^r^l^M. having liberty to makfe a deputy for term of life, 

ftn one in execution to granted the deputation bj^the naihe of Marihal and office of 



mp mtc 
veeper. 



into Norfolk with a 



The deputy Marflialfcy to Gawdy for the term of his life, by letters patent 

beld liable, though the enrolled in B. R* and Gawdy was admitted, and fworn to exer<^ 

MiSefeMup^ngthe cifc the office, &c. And afterwards one condemned in two 

cfoq>e there, andnot in hiindred pounds debt in the lame court is commrtted.by judg- 
Sutrey, ^hew the pn- r^^ , *ir /^ i i. i- ^^ T 

fixt is. ^ ment of the Court to the Marihal, prout the form of the 

3.Kebk,59i.657.'59S« judgment 18. And he remained in execution there for tbe 

raiIc^*Ab^fcai^ B.] condemnation until he was permitted hy Gawdy to go into 

Norfolk upon his own buiineis fo^ a certain tinie whh a 

[See Nay, 70] Wo^- keeper j and he returned to prifon at the day : and upon tUl 

37. Dy.a95.*97. 39- *^ / r 

H. 6. 34. a. Co. Boy. matter the plaintiff* brought a bill of debt in tbe fiwae court 

^TLt'io^h^'t^^' *8a»nft Gawdj^ calling him under-marihal, and keeper of the 
121. b. Dy. 438. 175. Marjhalfea prifon, and fuppofcd that he pe^;initted the pri- 
1.4*3. Br. Efcape, 36! fo^^f to go at large, which was traverfed by the defendant 
5.00.98.8. 7.Co.a. g^ ^jj^t jje did not permit the prlfoner &c. upon which they 
30. H. 6. V. 4^* E. 3« . * 

pL 37. Br. Lier> 33. were at iffiie to the country. And in evidence to the jury 

Antea, 66. pL 11. ^^ ^^^ appeared as above, and a demurrer to the evidence, 
Whether Gawdy (hall be charged with the debt upon all this 
matter, by reafon that he is not Marfhal, but only under- 
marihal, prout patet by the faid enrolment in the (aid court. 

f X. Jo&et,x44. i.Sid. And alfo the aftion was brought in Middleftx^ fuppoCng the 

3^1 - eicape at Shoreditch in the (ame county, and not * in Sumyy 

L /9* 'J ^hcre the Marjhalfea is ; therefore quart. But at length, 

it ^piow%7!^* ^ ^ in this Term, by great confideration, judgment was given for 
the plaintiff againft Gawdy. 

(5) Mieb. 23. and 24. £//«. Sir John ArundeV% cafe [Savil, 10, 11.]. One condemned 
in debt in the admiralty court was committed to prifon. Sir John having the liberty of che 
gaol, the undcr-gaolcr permitted him to ofcaDe ; and holdenift, That the admiral may hold 
his prifon where he will, ad, That 5/r *3^n was chargeable in debt. 3d, That two Q( 
tl^ree cfcapes fuffcrcd by the onder-gaoler forfeited his o£ce, and the liberties. 



(6) JL 



Mlcliaelmas Tertn, lo. and ii. Queen Elizabeth, f *79' «»• J . 
(6) A B. bound by recognizance to C. D. to perform infih-e/aaatonzreco^^ 

-/3« , *. . J- . 1 «. nizancc to ptrform co-» 

the covenants of a pair of indentures, occ. one ycnants, to permi the 



Vhereof is, that A. B.Jhall permit ibefatd C D. and all his f'^ff to ba^e 

. ' ^ ■; . ,, inD. andnotf aiter'fbt 

tenants tn Dale id have common of pajture for their cattle tn cmrfi of tbefJds, plea 
ibe open fields of Dale, when they JhouU lU fallow. And the ^f'J'^"**^^^/^; 
Other covenant was, that the laid A. B. Jhould not do^ permit^ ottered tbcmrje^vi^po^ 
vr caufe to be done, any a£t or thing by which the uje or courfe 
vf the faid fields Jhculd be altered in any other plight than was 
fifed at that tirm. In fcire facias brought in the ChancerJ' 
tipon this recognizance, the defendant to the firft covenant 
pleaded, that he had permitted the faid C D. and all his Unants ^Jj **^i^^ f g^ /^- ^ 
in Dale to have common in the faid fields of Dale when they 4- H. 7. «. ». H. 7, 
lay fallow, fi^r. And to the fecond covenant he pleaded in h. 7. j. I' £ 4.'^ 
bar generally, that he had not altered ^he courfe, fcff. Whe- ^7- E. 4.j». b. ». C0.4. 
ther the general pleading >vas good or not in law, was de<- Keble, 413. t. inii. 
murrod: and the opinion of divers Juftices was that the r^J^^" ,j- t 8 «« 
|)lea is good; but Harper, contra, totis viribus; yet it was BUcicRep. 1312. But 
<Mxlered ag^unft him, £qfl. 12. of the prcfent Queen. *' '' ' ^'^ '^ 



(7) T^ E N A N T for term of life, remainder in tail : the jf. tenant In taUexpcA- 
tcnant in taU made a leafe for a term of years to f"' °" ^" f^'l ^*J^ ^^ 

' Icafes to £, who Jevic* 

commence immediately; and to aiTure the term, a fine was a fine to ji, rendering 
icvicdbya writof covenant brought by the tenant in tail J^Lg«m!^^S™ 
againft the termor, and he acknowledged the land to the ^^ ^ does' the tenant 

•1 % ,. 1 • , « ^ . .^ ^ • for life, the ifluc m taa 

tenant m tail, as that which he hath of the gift &c. and accepts the rem. whe. 

the tenant in tail granted and rendered the land to the conu- ^^ ^^ ^^ ^ *"« 

for for the term of years, rendering rent &c. And it pafled [Sce Pkw. Cmn. 430. 

with proclamations : and then the tenant in tail died; and ^' **'3 

mfterwards the tenant for life died, and the termor entered, ^' ewll'^'Tte ^ 

and at the next day of payment the iifiie in tail accepted the [Co. Lit. 115. a. Co\vp. 

rent. The queftion was. Whether this (hall bar hio^ of his f^^ ^fs.f' '' 

entry. And if tenant in tail make a leafe for years, to com- 7Eli«a44a.a5a V.Br. 

mence after his deceafe, rendering rent; although the iflue 0.28*5.342. 

accept this rent, it fliall not bar his entry, but he (hall avoid ^ ^^' 49- Dy. 246. 

III. aij. b. 
the term, by Manwood, becaufe the leafe did not take tffvA i. ]Cebicy9xi. 5.6.6 

by coming into pofTeffion in the life of tenant in tail. But ^' t^ . . 

CaTLYN denied this, Salk. 338. See I Inl^ 

46. b.2 



(?) Ofl? 
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^ the death of one of (8) /^N£ of the plaiutifFs In quare wipediiy wbtere the title 

5?«K''writ"bJLr t« *e prefenution was by a grant «f ihe n«t 

advowfon, died pending the writ. It was doubted whether 

* [ 279 .b. ] the writ fhall abate, or not. • And by the opinion of three 

*o. Co. 134. b. Co. Juftices it (hall abate (<7). And for this fee H. IJ.E.^ 

tit. 198. a. 7. Co. 26. . . . ^ / jr 

h. [and Cro. jac. 19. '*'• Brief e in Fit%. 665. a quure intpedit brought by. a huf>- 
contra.] 13. H. 8. 13. y^^^ ^^ ^jfg^ ^^^ a third pcrfon, the wife died, and the 

38. £.3*35* 14* "'4* 

la: 7. H. 6« 19. 7. hufband was entitled to be tenant by the cuitefy, yet the 
%\i^H. %^X^' I ^^^^ was abated. And H. 5. £• 3. \_Fit%. Jb. tii. Briefer 
^3- 3- 34- H. 6. 9. 715.] in aUl'i ODC of the defendants being iummoned and 

Br. Quarc Impedit, 6. . , ,. , , , . , . • ' rt r 1-11 

Btcv^53. 10. Co. 134. fevered died, and the writ abated : as in 37. H. 6. iz. [9. b.J 

^ 7. H.4. 26. b. 7. by (ije better opinion xnfornudon^ yet the .contrary js,hc4deit 

57. a. ». R. 3. I. b. in M. 9. H. 6. [fol. 30. pi.] i. ohiUr^ one of the plaintiA 

^H. 5. 6. jj^ pending tlie writ } and fo in monftraveruni^ I. H* ^ 

lis- pi. 28.] 

(8) ifr 7* Co. 16. and reported there of MicbaelmaSy before the lord the king, It^, 2^, 
exbibiu Mr. Nqy brought a ^uare im/feJit againll the Prior of L^ntben^ who pleadod ; he 
dies, yet an inqueft was taken, and fuund for the king : the fucccflfur fucd by petition, and 
the judgment is rcverfed, bccaufc a judgment ought by no right to be giv«n againft a dead 



(a) Itfeemsto have generally been ruled 
againft this opinion in quccre impedit^ but 
nOw,by 8.and9. /^. 3. c. 11. §.7. "If there 
*^ be two or more plaintiffs or defendants, 
*< and one or more of them die, if the caufe 



*' of aftion furvivc, the fuit fhall not abater 
'< but the death, being fugg^fted on the se- 
'' cord, the a6iion ihail proceed.*' Sec i. 
Burr. 36 3* 



Hyckman ^^tf/«// Shotbolf. 

Where a man binds (9) /^N£ William Shotbolt^ Gentleman, was boupd in an 
^'!i^»^JS. obligation to one Hyckmn, and in the. obligation 

be againft him, as na- \^^ ^as Called John Shotbolty which was a miftake. But 
^g? his right name. "" William Shotbolty well perceiving his mifnomcr, fealed and 
delivered the bond as his deed. In debt brought upon thi^ 

(9) Anderson andWAlMSLEY, 32. £/i». thought in thi« cafe that the obl^eb^s norem^ 
dy It he will not appear, for if proccfs of outlawry be awarded againft him, as he is named ia 
the bond he may refcize any goods : and if the aftion be brought againft him' by his true 
name, he may plead non efi fadum-^ but if he come in and plead a mifnomer, the piainiiff 
may eft op him by the bond. 

Mich. 3a and 33. Eli%. C. B, [Ow. 48.] Edward Le^erfucb is bound to Wefl by the najne 
of Edmund Leverfucb : the a6\ion is brought againft Edward^ alias di&* Edmund^ and de- 
clared accordingly j the defendant demurred, and it was adjudged for him againft the plain- 
tiff. ^ 

Mich, 8. Jac, C, B, •*» Dudley and Harris^ this ruled accordingly, where his name was 
Edmund and Edward in the boud ; and <t> Cokc agai&ft Foficr^ it fecms that he has no remedy, 
for he cannot hav.c two names of haptifm, 

bond 
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bond agaihft him by name of William Shotbclu otherwife Hil 17- >c. B. R. 
called John Sboibolt \ he pleaded non eft fa£lum\ and this corti. 2. Cro. 558*. 9. 
fpecial matter was found by verdidl at Guildhall^ London^ ^ 3o- H. 6. 5. 14. 
in this Term. Whether he fhall be chargeci by this bond 9. co. 14, Mo. 897. 
and plea was the doubt; and the pqftia is fpecial as above. ' \^' ^^' ^^a. a8- 

* "^ * ^ Ix. O. o. D. £ltop. 1 56. 

And by the opinion of the Juftides of the Bench, the plain- 9. H. 5 8. 40. £. 3. n. 

tiff ihall not recover upon this verdift \ but it had been ^g^' ^^J\^ J^\^^i 

better for him to have brought the aftion by the name of 33.H.6.X0. 10. H. 6. 

John as he is named in the bond, and then if he had appeared e, ^ ^^ 22. fl/e. 59I 

to it, and pleaded as above non tft faSlunu he ftiould be con- *'■ \' 4- 5'- »• E. 2. 

tluded by the bond. See thereof 3. if. 6. [2j[. pi. 64 J and Fauxlmprironmenty^. 

34, H. 6. [19.] and ♦ 5. £. 4. this matter well debated, *-,^tm ^iV; cub. 

A like cafe [2» RoL Ah* 135. pi. 1. j between Turpin and Hift. of,c.p.22i,222. 

Jaxon^ s, Anne for Agnei^ and (he fued by her right name, Ab. 6 <z/^l Ea<L Ab! 

nw^rr di^a Anna^ Hil 18. ^^/. 738. 616, 617.] 



The cuftom of foreign 
bought and foreign fold 
within a city prefcribcd 
for as feizable by the 
mtyor, fi^nff^ and ciri" 



(10) gEE a precedent of a pidbripdon of wares foreign r;in; tt'd™:.^e 

fold and foreign bought within the liberty of the was by incorporation of 

city of nri, to be forfeited and feisable by the mayor, (he- they were Ij^^W^^ 

riff, and citisensA And in the prefcription they ihewed, apjcitimni^i^^oed, 

• , , ...^ , .. . ^ , ^ Eart. a8 EL Rot 351. 

that there were mayor^ bautffs^ and attzens m the city, from by Bcndios, ca. 9. be- 
time whereof memory runneth not &c, until the firft year JJt"" ^'j^"^ o*"*^ ^* 
of Richard 2. in which year they were incorporated by the Co. 3S, S7. 33. H. 6. 

( ro) Afr« Glanvil, in his reading FeA» 5. Car. faid, that h^ doubted of this cafe ; for he 
held that this prefcription is bad, and that he had fcarched for the roll of this cafe among 
the records, but could not find any fuch ; and he fouhded his reafon upon the very words 
of the ftatute 9. £. 3. c. i. for it is exprefsly contrary to this cafe. Note, that the Abridg- 
ment makes a qu^tre of this cafe. 

A/. 12. £. I. CI?. Rot. 36. On the heavy complaint of the citizens of Lincoln ^ that 
foreign merchants expofe to fale their merchandizes in the neighbouring places to the hurt 
of the city ; therefore it is commanded the fheriff*, that as to the premifcs he keep them in 
the due and ufual ftate ^ and that he attach all thofe whom he (hall find to pradtife accor- 
ding to that complaint and fuit aforefaid in the aforcfaid places in merchandizing in that 
way contrary to the aforefaid precept of the king fcnt to him, and that he have their bodies 
&c. to anfwer the contempt to the king« and the damages to the citizens. 

41. £/;«. C. B. ff^altbam'% cafe, 8. Co. 11 c. was a grant to the corporation of Dyers of 
London of power to fearch, and if they find any cloths dyed with logwood that the cloth 
ihould be forfeited : and adjudged that no forfeiture can be impofed by patent of the goods 
of the fubjcd, becaufe /br//©r et potent tor eft vulgaris confuetiuto imam regalis coniejffio. 

So the Archbilhop of York prcfcribed that none (hould exercife a trade in that city with- 
out his licenfe : yet 44. Eltz. between Dar€^ and Allen [Noy. 173. Mo. 6*7 1. 1 1 . Co. 84. b.] 
adjudged that the king cannot grant to one that he ihall have the fole traffic of playing cards. 
tCom. Dig. Trade (D. «J, (5.4.), (B.).] 

3 F— 3 R letters 
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ftS. s. H. 6. 9. II. letters patent of that King» to be a mayors Jbertffj and citi* 
S-Co-'iS. i9^»a.^£^4! ^'^^* ^^ ^^^ manner of prefcription was allowed, and 
44. py. 30a Lat. 74. travcrfed. And at the fuggeftion of the plaintiff the venire 

JO. Co. 119. a. Kjcb. . ,n.n*4.i» r-v^i!^ ^ 

397, Ben. 16. a. Rd. /tfc /tf i was awarded to the ihcnff of the city of Torky from the 

^* ^^l\ /v^ vi(he of the caftle of Tori^ which was next adjacent to the 

|Uo. cL xio. com. 

Dig. Trade (D.!,). f- City of J^^r^, becaufc the (heriift and coroners of the city 

BacL Ab. 67 c. I. P. • • tf ^ 

wnu. .8^' co^ w«« «tizens, &c. 

.6,.] 

[See i.Com. l&p IS3. J 



Corbet's Cafe. 
• [ 280. a. ] 
A prUH' and convent in (ii) A LEASE Was made by die Prior and Convent of 

^.fo»r';^«"r:^ ^'""''^ fof twenty-four years in the 24th year 

foon after make another of Hen. 8. and in the 26th year H. 8. they made a * leafe 

yeareto^. irrja h!«! ^^ ^"^ Corbet for the term of ninety -nine years, to commence 

the priory is tranflated from a day before and afterwards. In the 30th year of //. 8, 

new leafe granted for ^^ VxiDt and Convent of NorwUb were tranflated and in- 

Binety-nine years to B, corporated intOt a Dcan and Chapter, and their pofieffions 

withm one year of the *^ "^ "^ 

ibtute of diflbiutions. Confirmed to them, &c. And in the fame 30th year they 

%^tt^Z't "^^ * "'^"^ l«^<^ «° ^^ ^^ ^«'*'' f""^ ninety-nme years, to 

king. HoWcn, iA,that commence from a day before : and the firft leafe of twenty- 
ritual* wuiun^^he^aa! ^^^^ 7^*^ ^^^ J^^ continuance. And wiAin one year aftcr- 
ad, that the aa extends wards the ftatute of affuranc t's of the lands of monafteries "&c. 
weUaswhiLclf. 3d! [V- ^^ 8, c. I3.].paffed, which had fuch word?, x. « All 
that ^.'8 taking the fe- cc monafteries, abbies, priories, nunneries, colleges, hofpital% 
fender of his firft. And *' houfes of friars, and all Other religious and ecclefiaftical 
4th, that the laft leafe c, j^^^f^^ ^^^j j^^g ^j^-^^ hereafter (hall happen to be dif- 
is YOid* being made '^ ^^*^ 
within a year b:.iore the « folved, forfeited, renounced, given up, or by any other 
aaj^^omerleafeftmin ,, ^^^ ^^^^ ^^^^^ ^^^ jj-j^g,^ Highnefs, and all the lands 

[Sec] a. Co. 49. a. " &c. fliall be immediately deemed and vcfted in the aflual 
RarMonaftery, 11. «c and real feifm and poffeffion of the King our faid Sove- 
" reign Lord, his heirs and fucceffors for ever, in the ftatc 
Plow. 177. « and condition as they now be, &c." (12) Note here, 

Er. Confirmation, 19. ^j^^^^ ^^ ^^ f^^^j j ^^^.j^ ^f j^^^ ^^^ Chapter, or of ca- 

thedral church, &c. Alfo note thefe words, " the King*s 
« Highnefs" /r//, and " our Sovereign Lord, his heirs and 
•< fuccefforf," aftfr. Whether this (hall be intended only 
of King Henry 8. For the Dean and Chapter, after the 

death 
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death of him, furrendered their church and college, and 

all their poflcffions, to King Ed. 6. in the fecond year of 

his reign, and a new cort)oration was then ercfted and 

cftabliOied, referving to the King and his heirs the land 

in leafe, which afterwards he granted by patent to one ff^ard 

in fee : and Whether he may enter and avoid the two leafes ' 

to Coriety or either of them, was the queftion in replevin in 

Norfolk. And prima facie by opinion of the Court he may, 

for the intendment of the ftatute was to annex all the pof- 

feffions of fuch fpiritual corporations as above to the crown co. Lit. 338. 215. a. 

which has continuance and fucceffion, and this as well to the *; ^- 49' ^^^ a73- 

pi- 37. 
heir of H. 8. as to himfelf. And this may be collefted from £Oijjf. Ccd. 173.] 

the words of the afl aforefaid. (13) Alfo the fir ft leafe of Co. 10. 67. b. 6. Co. 

Corbet was merged, and fu.^rendered in law by the accept- r^^Bmr 2^10^ 3 Bac* 

ance of the fecond leafe, although he had not then pofleffion Ab. 460, 461.] 

of the land according to E. [M] 37. H. 6. 4. [a. pL 5.] ]'' b.'/^co. "^VX 

Alfo the fecond leafe is void by the aft of 31. H. 8. becaufe ^-7. 18. b. 31.H.8.46. 

it was made within a year before the aft, the firft leafe then ^^, 431.*^ Br. SttTren- 

in being, and having continuance, &c. yet the Court would **^''^' '^ ^* ^' '^' 

advifc thereon until next Term. 



♦ [ z8o. b. ] 
(14) T^HE plaintifF in replevin is non-fuited before the After non-fuit before 

declaration, wherefore the defendant had a retorn* <*««J*»-|ng bojh on the 

replevin^ andtheiecond 
habend^y upon which the plaintifF fued a fecond deliverance, deliverance; Whether 

and had delivery of the beafts. And afterwards he is* '\*; l'^'""*^"';. ^ m"^ 

J return irrepieviiaoley 

nonfuited again before declaration, wherefore the defendant muft make avowry to 
is to have a return irreplevifable. Whether the defendant ma^^wl"^"**^ ^ 
ought to make an avowry, Ihewing the certainty of the Theavowan«,havingre- 

. . ^ . . turn iiiepleviCibJe, may 

place, day, and cattle, to the intent to have a writ of inquiry put the cmie in the 

ofdamages, was doubted; z\\^ hoUEy Prothonoiary^ (hewed pound agaii-, and if they 
^ , du there a new diftrcfs 

a precedent in 34. //. 8« that fuch an avowry was made, mayheuken. 

And feveral thought that he need not do it, but he may ^^'^^'^'^^ b 

juftify the detaining of the diftrcfs uiitil the plaintifF will offer H. «. n. b. B.N.c.4. 

him fufficient amends for his damages caufed by his diftrcfs. Rejlevms/uo, 170. ] 

(14) C, B. 7. 7. r. ptrr Curiam^ accords with them, for they are to be imp'>undcd again 
19. £</. 1. Replevin a6. But agreed ior law by the Julhccs in C. B. HiL 33. £X 3. [i. Lcc. 
220. Ow. 46.] that if one hath c;;tno delivered to him in ivithernam he may work them, 
becaufe he ha^ them in lieu of hit own bcaih \ and it i^ rcaLniiU;; that he ibould h^vc their 
li^our and ufc, for their padure. 

3 F a And 
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Rctornc d'avcrs, Br. And fomc thought that the defendant in fuch a €afe may 

"' 33^^H."'. f." tu ^^^^ *^ beaftsj and others the contrary, becaufe he haih 

E. 4. 64. 16. H. fl. no property in thenij but as gage: and he may fend them 

[Gilb. Replevin 61 1 ^^^^ ^° *^ cooimon pound, and the owner is bound to find 
fuftenanee : and if they die in the poiindj that is at the [^ril 

34 H. 6. 46. 19. E. <. of the owner^ and not of the diftrainer, and then he maj 

|l'Plf7''*f' ^''^V take a new diftrcfs for the firft caufe, becaufe he is not yet 

tornc dcs Avers, 26. ' ' 

5. E. 3. 56. 5. H. 7. fatisfied, &c. 

9. a. 21. E. 3. 12. b. 

13. H. 7. aS. 5. E. 4. td. Dr. ct St 9. XI3. [Sec 1. Ld. Kaym. 720. Satk. 248. x. Btir. ^5. 

«.Wilf. 313.] • 



Wotton agawji the Bailiff of Sir A. Cooke. 

Avowry damage fea- (li) jN replevin, the defendant as bailiff of Sir Antbwj 

^d.w.lIl^^hi'X- ^*^'' "^"'^^^^ acknowledged the taking in the 

tUFpieadinsooparcenary place, &c. for damage fcafant, as in his freehold ; to which 

^v«!i S^'fote"feTfi!!I ^^^ plaintifF (who was mtton) (hewed that he and Sir Am- 

fn- tbotiy Cooke held the land where &c. in coparcenary, as heir to 

Dy ,83. pL 58. »6c. Sir Ed. BelknaK Knight, &c. Whether this (ball be a bar 

a. H. 6. 15. 4a. E. 3. ' ' . 

19. Dy. 79. ^o^. 5. to the conufance without taking a traverfe that the entir* or 

17. I Saund.^208. whole place was the freehold of his anceftor,&c ? for Har- 

X€ Mod 1 8 jc ^^^ ^"^ Weston thought that it was not good without a 

Mod. eo. Carth. 285. travcrfe, but Welsh and Dver, $ contra, iib) And at 

length the iilue was joinea upon the coparcenary^ and not 

upon the whole place being the freehold of Sir Anthony^ 

which is only as fuppofal, as a declaration, &c. And this 

pica of coparcenary is but in abatement of the avowry in 

by^rs. b. 318. b. 5. effect. And in Michaelmai Terrriy 14. and 15. of the prefent 

vcrfe,286.*3.H.6. 52. Qy^cn \pcjt. 312. b. pi. 90.J, an avowry vi^s made for a 

a. 3. H. 7. 5. 14. rent-charj»e in fee, fuppofm;; that the grantor was feifed of 
Ah. 3. Plow. 251. a. 110 o 

the place \s-hcre &c. in his demefne as of fee at the time of 

Cro.jac. ^4, ' But f^c the grant, and the plaintiff (hewed that the grantor was 
ftat. II. Geo. a. c. 19. (^[{q^ ^f an eftate tail at the time of the grant, and (hewed of 
whofe gift the entail was, and that the grantor was dead, and 
he was his ifl'uc and heir of his body &c. This is not good, 
without a traverfe to the eftate of fee-fimple, by the opinion 
of MouNsoN, Harper, and Dyer, but Manwood con- 
tra. 

Bullock 
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Bullock againjl Burdett. ' 

lad. 7. El. Rot. lewl 

(1)) (^^E Richard^ formerly Bifliop of Salijbury^ was ^. fcifcd of one thou- 

feifcd in his dcmefne as of fee in right of his ?^ *?'*'/" ^" ^"- 

biflioprick, of the manor of Sunning in the county of Berks, feventeen acres, bahtn^ 

in which there is a wood containing one thoufand acres 1^ I'^'^l^/'^'^^ 

called Berewood; and being fo feifed,he enfeoffed oneiZ.^tf/- ^ ^««> v^tmver th^ 

loci of a mefTuage parcel of the manor, &c. and of feventeen ic^oni-^twy ratehis 

acres of wood of the aforefaid* thoufand acres, to have to I**'"" '"js^* "^^ ^^c^' 

but this feoff menc is 
htm and his heirs at the ele^ion of the/aid R, Bullock and his void for the unccrtain- 

heirs whenfoever they Jhould pleafe^ i^c. And Whether this aJrw^'rhaU^'bc^'I^'ft^ 

election of the feventeen acres of wood ihall defcend to the bold cannot be iaabey- 

heir, and that he may make his eleftion of the feventeen T/h^'^o J^'^wTt^^ 

acres in the iaid great wood, this was the matter in law in ^y interval from cbe 

replevin between Bullock and J. B. fervant to John Ingles ^^ ^^ ^ ^ ^^• 

(17) Eafl, 37. Elix. C* B. fuller nf, Wcodboufe [i. Rol. Rep. 187.]. A man being feifcd 
of lands of five hundred pounds value, covenants to affure lands of one hundred pounds 
yalue for a jointure, and makes a feoffment of all his lands to the ufe of the indentures. 
And adjudged by the Court,;,that this is void for the uncertainty. So, per Curiam, if there be 
a covenant to ftand feifcd of one hundred pounds in land. And Anderson faid, that it 
was fo adjudged in •S/r 'Thomas Gerrard\ cafe, 2 1. jFf. 7. 18. 9. Co. 9. 20. H. 7. 8. b. Kcli- 
way, 84, b. 

Eafl. 36. £//«. B. R. Gibbon *v, IVarner [2. Rol. Rep. 425.]. Sir R. F. dcvifcd his manor 
of E. to his executors, in truft that they (hould be feifed of one hundred marks, part of that 
manor to the ufe of one, and of another part to the value of twenty marks to the ufc of 
another, and of other part to the value of twenty pounds to the ufc of another, and that a 
divifion ihould be made by his executors, and that the whole manor ihall be valued ac one 
hundred pounds, and no more. And it was adjudged that this is fufHcicncly certain, and 
the ceftuys ipte ufes (hall be tenants in common immediately without divifion. And Mtcb. 
5. Car. in the argument of Ibomas and Morgan'^ cafe, which was entered Eafi. 3. Car. C. B. 
Rot. 1339. this cafe was put by Richardson, and agreed to be law; but it is to be taken 
that the value of the manor was exprcfled in the will, and that h^ laid was the reafon of the 
judgment; for the cafe of *l7)omas and Morgan [Hetl. 67—97.] was, A fine wis levied to ths 
ufes contained in certain indentures, in which was contained, that the conufcts fhould be 
* feifed of fo much land as amounted to thirty pounds per annum to the ui'e of the woniun 
that he intended to marry, that to be afligned, and fct out apart by a Granger; and adw 
judged, that inafmuch as there never was any a£Qgnment made, it was entirely void as to 
the wife, and that he could not enter, nor Ihould be f ienani in common with the others' 
to whom the ufc of the refidue of the land was limited : but othcrwifc it would have bceu 
if they had made a valuation of the land. 

21. Elix. between <t* Evans and Mitton^ it was ruled in the Court of Wards, where a fins 
was levied of one hundred acres of land, four hundred acres lying together, and not parti- 
cularly pointed out, the conufee has el*j6tion, but the heir not. 

40. Eitx. «t* Grace M(xrjhar% cafe : A devife of two acres of land out of four together is 
a good devife, and the dcvifee ihall have election. 

£.13. Jac. B. R. Woodboufev. Futicrli. Rol. Rep. 187.]. If a man covenant by inden- 
ture to make a feoffment of the value of fifty marks, if he afterwards make a feoffment to 
the ufe of the indenture generally, and does not particularly ailign the land, more Ihall not 
pafs than the place icfeif where the livery was made ; by Cooke and Dodderiocs. 

f Orig. tout. 

JIM, 
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3. And. II. ^ fields who had a leafe of the entire manor of Sunning for the 

fBendi 1 81 J ^ ^^^^ ^^ ninety-riinp years, confirmed by the Dean and 
[Bac.Ab.ElcaioD,A.] Chapter I and he diftraincd Bullockh carts and billets in 
Whetly, 2. Co. 36. a. feventeen acres called Pulters Hilly parcel of the faid great 

For where two things irriir r ur-j 

are given nothing pafies wood> where Bulloct, as heir in the fifth defcent from the laid 
beforeeieaion. i.Ro. j^ 2. made his eledion, and cut there the wood growing 

Ab. 829. I. Co. 155. ' 00 

b. Eaft. 7. El. Co. &c. And note, that the feoffment above wafi pleaded with- 

11!^ Hob. 1^4.° 244. °"^ deed; and alfo no certainty alleged at what time the 

a. Co. 36. 7. EL 254. feoffment was made : and alfo there is alleged a dying fcifed 

of the faid meffuage, and of feventeen acres of wood in 

the firft grantee, s. to have the eleSfion to bis heirs l^c. 

(18) And in the Term of Eajiery in the 1 2th year of the prcfent 
Queen, the cafe was argued at the Bench; and Harper, 

3. Cro. «»2. 7^'^^> argued for Bullock the plaintiff, whofe Counfel he was 

before he was made a Judge, and defended the pleadings, in 
which many defeats were affigncd at the bar, and afterwards 
at the bench. Alfo, j. ifl. That no certain eftate is al- 
leged in the Bifhop of the ancient melFuage, nor any town or 
place where it lies. Alfo that, by virtue of a feoffment of 
the meffuage, and feventeen acres of wood, the aforefaid 
R» B. the feoffee was fcifed thereof in his demcfne as of 
fee, and this before the eleftion. Note this, Alfo the tra- 
verfe is. Without this, that the faid feventeen acres of wood 
were parcel of the manor at the time of the taking and befofe 
fmce the eleftion ; and by the feoffment above it was fevered 
from the manor, and made in grofs if it be a good feoffment. 
And for the matter in lav/ he argued that the feoffment and 
the election were good and fufficient without deed, and 
< Co 44. b btit that *^' ^^ feoffee v/as tenant in common immediately with the 
>vas only a pcrfonal BiQiop in the refidue of Berewoody having regard to the 
E!*3f23" 2^ Co* 37. b! quantity of feventeen acres. But Welsh, Weston, and 
Palm. 438. 21. H. 7. Dyer, eontra totis viribus to the tenancy in common. 

(19) And Dyer held that the elc6Hon could not be annexed 
to the eflate of inheritance or freehold, without deed, any 
more than a condition, covenant, affent, licenfc, or liberty \ 
bccaufe eleftion is the internal, free, and fpontaneous fcpa- 

1. Ro. Rep. 187. ration of one thing from another without compulfion, confift- 

^' ' • "• ^ ifig in the mind and will. But they three held the eleAion 

void in this cafe, becnufe by the livery in deed or in law, the 

freehold and property of the foil of the feventeen acres of 

wood paifed without any interval of time from the feoffor to 

the 
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the feoffee. And BraSlon fajs, that the donor x?ever ceafes " *' 
to poflefs tiU the donee begins to poflefs. But they held the . 
feoffment of the (eventeen acres void, on account of the un- 
certainty of their fituation in Beriw$ody 5, towards the fti. H, 7. Cio. S4. 
South or towards the Eaft*, &c. (20) See a like cafe, ^o.^^'y^^.V "JdJ! 
44. Afll [pL II.] of the fourth part of a manor towards the 37a- Perk, 17. a. i. 
Eaft, &c. Alfo no view could be had of the fevcnteen acres ,.' co. 36. Dy. 71. 1! 

in certain here, fo that a certain thing could be brought into l^' ^- ^^' 7^ J' 
' p Jt-con- 154. Perk. 184. 

judgment And to make a fufpenuon of the freehold and 14. h. 8. 20. a. 

property in the feventeen acres until eleAion be made is [2. BL Com. 107. %, ' 
impertinent, becaufe they are things of fo great weight, that "^ *" *^ 
&c« Alfo the eledion fbould be made and executed in the 
life-time of the parties, or not at all, as in 9. E* 4. [38. a. 
pL 17.] of the exchange of an advowfon appendant for one 
of the two chambers in a college in C* But they held the 
eleAion here void, if it pafleS immediately by the livery: and 
if the eledion of the heir (hould be good, that ought to pre- 
cede the intereft and property of the feventeen acres in the 
feoffee* And many diverfities put of eledions to have pro- 
perty in chattels, and in things real and executory : and fo 
they the three laft Juftices argued againft BuUoci the plain- 
tiff, and in the iame Term judgment was given againft 
'Bullock. 



(21) \/rEADE, Serjeant^ moved this cafe at the bar: A Leafc conditioned that 

man made a leafe for years by indenture of a t^'e f ""fufffrint the 

tncfluage and divers lands, with this claufe in it, s, that if it houfc to go to ruins it 

happen the leffce to do any wafte in and upon the premifes, it IlJida^bJiWhof^th*^ 

ihall be. lawful for the leflbr to re-enter &c* The leffee ^'^°"- 

fuffered the houfe to fall in for want of covering and repairs j "' °* ^g ^' ^p^' 

Whether the leffor for this matter of negligent and pcrmiflive 45- and 47. b. 9. h. 6. 

ivafte (which does not confift in feafance according to the i?*co. ^6. ^Dy. ace 

^vords of the condition, which (hall be taken ftriftly, and ^^- 5»- 

moft ftrong againft the leflbr) may re-enter or not? And rgj,^ t h. 
"Welsh and Dyer thought prima facie that he might, for 

(II y Htl 28. Eliz. Titcbhornev. Hutcbmaurs [Ow. 45.]. Affignmcnt of wafte by doing 
wafte in not fcowenng diicnes, difallowcd, and yet the writ was, " he did it in the Kround- 
** fells bj not fcowering the ditches," 

fuch 



[ %9u h. 3 MicliaelibaS TertHj xd. and li. (^ttn £lizabetiii 

tot Gioft. «. $. i>. fuch wafte is punifluble by die ftatute of Gkucifier [Mirie- 

Plo. 87! li. E 4. 5. 6. bcrgc, €• 23.], flic wo^ds of which arc, ** Faftum vehdt<^ fek 

Br Cooditiom, 40. tc c< diftruSthte faare de terns imibus Sr^/' Alfo fliis word 

cord, 33. An. x. ». "^ •' • «• < 

Inft. 145. (any wafte} is general, and indifrerent to either of the two 

tScf Ctf. Ii& 53. fc] kinds of wafte, i* voluntary or negligent, ice, wherefore 

&c# qu4tr€* 



wm^m 
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1 1 Queen Elizabeth. 



(ii2)TF a roan^ hcitiR ont of the realm* write books if* man import hooVj 

I ' n t ^ 'B i^ jvi. written againft the fu- 

JL againft the Queen's lupremacy, aad thereby at- prcmacy, and otter 
tribute jurifdiftion to the fee of Romey to be kept and dt'^^^oVrE^'c/i! 
ufcd within this kiDscdom; and thefaid books are brOuorht ^"^ c^e reccivrrs and 

" ^ readers not conrcrnng 

into this kingdom by fuch of the Quecn*s fubjeds as of it and approving, are 
know the efFeft thereof, * and they are by them fccrctly and in"conf Jr^cc wfth 
mtcrcd and fold to divers pcrfons, knowing alfoby report ^i:^,^, ^j;,'! 
the faid books to contain matter extolling the faid ufurpcd t«n« affirm them to be 
authority : and afterwards they to whom thefe books are cretiy convey them to 
delivered read the faid books fecretly to ihemfclves, to flllde tU'm to fuch tel 
the intent thereby to be the better enabled to fupport that "*^"* -^"^ p/^"/^? 

' ^ * -* and uttorrrs of fuch 

opinion, but have no fort of conference with any others books wiihio the realm; 
about it; Whether they who brought thefe books, and books of this fort writ- 
they who read them, have offended againft the ftatute of L'^^tTw^^ 
the cth year of the prefent Queen, [0, ij or not? The which are bought, re^d, 

^ T . ^ , T /. , , T^ . ^ , ^"^^ conferred on, are 

refolution of all the Justices of both the Benches (the all within the ftatute. 
Chief Baron being prefent alfo), upon the firft point, Hcn^- «at. 6. c. iz^ 
(three of them excepted) was, That they who brought ^ crown. 8. Vide 
them, and they who delivered them ^s above, are offend- ^°^<^'* preface to 7th 

' -^ ^7 rcpoft. I. Hales P. C« 

crs by the words ** hold and fiand withj to Jet forth'*'* &c. 332. 9. Co. 59. b. 
but upon the fecond, s. the receivers and readers only of ^*^ ^.'^***'" ^^* 94- 
thefe books, and who have not further afted or attri- 
buted by conference and allowance &c. all, excepting 
two, held this no offence, Alfo, if a man get any fuch 
book as above into his hands, and afterwards read and 
confer upon it with any other perfon, and in his con- 
ference by any fpeech or words allow this book to be 
good as above, rcfolved by all clearly to be within the 
danger of the law above, by attributing. (23) Alfo if 
a man, hearing of the contents of this book by report 

(22) Baft. 10. Ed, I. Rot 28. To+ annul judgment* writings of ihfc Pope arc cited, 
brought in by letter-carriers unknown ; and it is faid atuchment lies agunit him who citct^ 
them, in Pramunire, a* violating the royal dignity. 

t Orig. Ad judicium admulandl 

3 S from 
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from others, by any overt fpeech eommend or affirm it 
to be good ; or if a man, having this book in his cuftody, 
(and knowing the contents thereof) convey it fecretly to 
his friend, to the intent that he Ihould read it, and there- 
by perfuade himfelf to be of that opinion touching the 
fuprcmacy — qu^n of him as above? And it was rc- 
folved, that both are within the danger &c. efpecially the 
former. (24) Alfo if a man print any of thefe boob 
within the kingdom, and utter them, he was refolved by 
ALL clearl J to be within the danger &c. (25) Alfo, if 
aby of thefe books be made and written within the reahn, 
and aftetwards feat out as things compofed out of the 
kingdom, and thefe are bought, read, and conferred upon 
as above, refolved by all to be within the danger. And 
thefe refolutions were made at Serjeants Imiy Fket-Jbrat^ \ 
on the 9th oi February in this Term* 



*[2«2.b.] * Eafter Term, 

1 1 Queen Elizabeths 



The Archbifhop of Dublin agdnft Bruerton. 

If » Mfhop have two (26)'TpHE Deans and Chapters of Chriji Church anJ 
% icl^'lnih mttft"coii- •*- ^'""^ Patrick were, time out of mind, the fee of 

firm, or the fucccflbr ^hc ArcbWlhop of Dublin^ and ufcd by their feveral deeds 

may avoid It I but none t j j 

be diffoivcd, then the and feals to confirm the leafes of the Bifliops &c. and 
other futficeih. ftiH Chriji Cburch is known to be the oldeft Chapter ct 

A Dran and Chapter the fee. The Dcan and Chapter of Saint Patrick, br 

may fu^^clldc^ to the • • « r i • 

King without the con- their chapter leal, give and farrendcr to the King anii 
thc^corpration^wiirbc ^i^ ^^i^^ ^^^ fucceffots, all thcir faid church, houfcii 
diffoived thereby. j^nds, and poffeffions, without tlie licenfc, will, or con- 

S. aj* ""** ' ^ "* f<5nt of their Bifhop, being their chief Ordinary, and Par , 
tron of die moft part of all the prebends : after whick 1 

(16O 31. £//«. •^ (7^ar/'s cafe. The corporation of the mayor, bailiffs, and burgcff€S<l 
Windjor, made a Icafc for years, one bailiff only affenied, and it is a void kafc, if there «ti« 
two bailiffs. And it was agreed there. That if the greater part of the burgtlTts aflcnt, uil 
goodf and not necciTary that ali^ be prcfcuc at die fealin^ if their affent be had before. 

furrcndcl 
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furrender the church was ufed as the common hall for Co. Lit 3ct. a. No^ 

the four ordinary courts there in their Terms, until the ^ Rcp.^98. ' J0/168I 

new building thereof made in the time of Queen Mary; P«J-462, 493« 

and between the furrender and the new ercdion a leafe ti^.\'^e,H,^^\.DY. 

made by the Bifliop was confirmed oply by the Dean and 58» »39- *• a73- 

Chapter of CbriJ Church. Whether the fucceffor of the 3. Ba^' A!t^lml ^^** 

Bifhop fhall be bound by this leafe or not, the Judges in 

Ireland were of divers opinions, but the greater part 

thought that it fliould bind the Biiliop. (27) See the ^ „ 

° . . • . Grtunts 104. Plov. 

cafe of the Bifhop of Coventry and Litchfield in tit. Grant 104. 50. £. 3. Such. 

[1P4.] in Fit%h. in the time of R. 2. but more truly re- ^'"^ '^- ^' ^ *^- 
ported in Stathamy tit. Jffi/ef & H. 50. £. 3* but it is 
not found in this Term in the printed book of this year, 
+ nor in Lit. jfJ/!/arum. But there one Chapter alone con- 
firmed the grant of the Bilhop, and therefore it was not 
good after the death of the Bifhop who granted &c« 

(aj But in the cafe above, there was not any chapter 
^$H tjfe at the time of the confirmation of the demife of 
the aforefaid Archbifhop, except Chrtji Church alone, be- 
caufe the Corporation and Chapter of Saint Patrick 
aforefaid, by the gift and furrender of the Dean and 
Chapter aforefaid, was legally difTolved and determined, ryj^'^ \ uwi. ih 
even without the confent of the Archbifhop: and this by And Ld. xreby's .rgu- 

« •• .^.. ^^ 1^ « "*<^"^ >» ^^« London 

the opinions andrefolutionsof Catlyn, Dyer, Sauk- quo warranto cafe p. 10, 
DERs, Welshe, and Carus Juftices, in this Term. '^rJ^^lT^T^^ 
And fo it was certified to Henry Sidney, Knight, the ^^^'^l^'^^'f */* y^ 
Lord Deputy of Inland, by letters under the hands of J6S9, in the Lords 
the faid five Jufticc S"*^ "*' '*• '• 

(a?) In the time of RUk. [x. D'Anv. Ab. i?7, pi. i.] between Mamvood the Chief 
Baron and LovlacCt the Corporation of St. Stephen in Canterbury was founded by the nam» 
of the Brother and Sifters j and all the fifters were dead, and the brothers made a leafe, and it 
was hdden void) for then it was no corporation. 

+ Orig. nunc. 



(a) In my copy of the Edit, of 1621, 
ihert it a MS. note, that " all this tafi was 
*' not in the original manufcript of DY£&." 



It is however in the old edit, of 159 :> and in 
that of 158^* . 
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Entered Trin. lo. EK 

i^nt given there. Stephens againfi Wall and another. 

Aprefent avoidance of (28) 'T^HE Patron of a church (thc church being void) 

achurch is a chofe in 'X ii_ii 1 y - r ^*ti 

aaion, and cannot be granted by deed under this form, i. << 1 have 

though u'a.a'y'She' " g^vcn and granted to A B. thc firft and next prefenta- 

crown." « tion and advowfon of the church of C and the right 

fB^nlnAih'^^^^ " of prefcnting to the fame, now vacant, fo that itfliaU 

jcnk.co. C.13.J Uq ii. be* lawful for thc faid grantee to nominate and prc- 

Bcni-inKcdiii. I ** fcnt a fit pcrfon for the faid church. to the ordinary of 

^^^' ^^' -^ " the place for this one turn only.** And afterwards thc 

L ^"3' ^' J fix months pafled by negligence, wherefore the ordinary 

Winch 9V Co.^Lit.378'. collated by lapfe, and afterwards the church became 

V Perk. 331. 332. vpid again. Whether the grantee Ihall prefent to thc 

church, or it appertain to the grantor and his alfigns, 

was the queflion. And if a quan impedlt be brought 

againfi two, one of whom is clerk, and. is fo called in the 

writ, and is aUb incumbent, and one pkad as patron 

„ ^ ^ making title to the advowfon, and that he prefentcd the 

I. Ro. Rep. 4^1. D7. ° . . , I • 

70, 293, 294.'7.Co»26. other, who was received at his prefentation : and thc in- 
cumbent plead the fame plea in bar, but he concludes 
the end of his pica witli^ " and fo he faith that bcisfarfi^ 
** imparfctuc*^ &c. (whereas the better form, and the 
\ifual by all the Judges, is to make this matter the com* 
menccment of his plea, and to enable himfelf as poffeffor 
of the church, to have the plea in bar) ; qn^ere well, if 
upon demurrer by the plaintiff to this plea,. the plea (hatl 
be holden ill &c. 
I. Lecrt. 167. 9. E. 4. (29) And in Eq/ler Term in the twelfth year of the 
V.i^:^. * prefent Queen, thc cafe was argued in fubftance at the 

fwats. Cier. Law 88, g^r and at the Bench; and by HARP£it, Weston, and 
Bur. luo, 1512. 2. Dyer holden. That the grant of the prefent avoidance it 
TBLt^iosJ]^''^" void, becaufe it is a mere perfonal thing annexed to the 
perfon of him who was patron in expeftaricy at thc time 
of thc vacancy ; and alfo a thing in right, power, and 

(28) tincolne and Brookrjh/y*^ cafe, [3. Cro. 173. Ow. 85. i. And. 223. 1. Leofl. i^V 
Goldf. 112 ] C B. H. 2^' £^2. adjudged, in arreft-of judgmait, that if a preftfniati« » 
granted 10 two, and afterwards the church becomes void, and one of the grantees rcieafcs w 
thc other, that this releafc is void, becaufe there is no intcrcft in him to whom thc rcleaie » 
made; and by Walmesly when thc church becomes vojd, now they have not thc patronage; 
but thc right of prefcnting one who ihall be promoted to thc«bcneficc, which cannot be g^a2^ 
ed over by releafc. But if the church had not been void, then thc patronage had remained w 
them, agreed by all againfi 1. Inil. 270. b. 

authoritYi 
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authority, and alfo a cbofe in a^lon^ and in efFcft the fruit Fuib. Parai. lib. i. foi. 

and execution of the advowfoh, and not any advowfon; 33." p. 2i.HfVii- «• 

and yet executors fliall have it by privity of law, An4 f '" iV h*' cro V** 

to this opinion afterwards Catlyn, Chief Juftlce, Q[ja- imp- ii- Stamf. 

Carus and Southcot Juftices, agreed; but Welsh h. 7. 8. s.'h.Vs*^^ 

€ corttroy and to his opinion Saunders, Chief Baron, and fjg^V^^'3' J' ^]. \V^ 

Whiddon Tuftice, afterwards aflcnted. But all affreed 7 b. Ante r. pi. 7. & 
,._•'. ,10, pi. 20S. Mo. 204. 

that the Queen might make fuch a grant, although it be; 
a fA(?^ /« a^ioHy according to 9. E. 3. [25. b. 26. a.] and 
16///. 7. f 7. b. pU 1 i.] in the cafe of Margaret Coun- 
tefs oi Ricbmondy which is entered //• 9. H. 7. rot« 250* 



(30) A Queftion was moved by Gerr arde Attorney- CeHuy <fu$ ufi of thrr« 
General : If a cifiuy que u/e before the flat. 27. ^nt» m onc^couaM-j 
ff. 8. [c. 10.] of three acres of land in divers viils lying ™;,^!.;.^;f:2':i;„';' 
apart within one county, by feveral fcoffinents, make a *» p*^ «»i<*«r i. R, 3. 
feoffment of all the three acres by deed and letter of at- co/o.ye.b. 10. £1.274. 
torney, and the attorney make livery in one acre in ^^*^ ^^ <^''"^f 1*>^ *^^'^^ 

^ '' «t*i * recovery before ftat. 

the name of all the three acres. Whether that be good for 17. H. 8. 9. H. 7. 26. jL 

the other two acres ? And he faid many were of opinion 337. j,. b/.'^^'g.* Perk! 

that it was not, beca%ife the ftatute of [i.] R. 3. [c. 1.] ^^^-^f^; i">off'««» »» 

gave authority to cefluy que ufe to enter and make a feoff- [Co. Lit. 50. i. note (1) 

ment, which he ought to do in his proper perfon t and not *• *^- Com. 315.] 
by attorney for him. But the cafe above was ruled upon 

demurrer in law to the evidence in trefpafs, M. 25. //*. 8. 25. H. 8. Ben. pi. a. 

Rou^uitiB.R.cof>*Fitz James hcc. [^.«A 12, pi. 10. c'o.urn. iVsH^ i^t 
Benl. in Keilw. 207* a. i* And. 28» ph 65. 1/ Leon. ^65.] 
that the feoffment was good for all three, upon great 

. debate, and it was between the Bifhop of London and 9; Co. 75. 37. H. 8. Br. 

• ,-. ^ .^«^ry>tii Feoffments al CJfes 55, 

Others, and Kellet. But quare if the feoffor had been 33. h. 8. 58. z8.H. S. 
feifed in his demefne as of fee of the acre where livery '^'^Y""^'^"'^V' 
was made, whether the other two acres Qiould pafs, or L ^ 3* • J 
not? 

t The old edit, of 1585, and 159a. have oir, but the later editions fcem properly to have 
fdtered it to et nemj. 
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King againft Boys and another. 

If ^. enfeoff an alien, (3i)r\NE T.King enfeoffed OHC Jafpef BofSf an alica 
*Jon*"officV fottiid the and Forcet of Gray^s Itm^ to the ufc of himfelf 

crown ft«u have the ^^j ^is Wife in uil, remainder to his right heirs. Whe- 

Alien s moiety to Us . » . o 

own ufc, and the other ther the Queen be entitled to a moiety of the land imme- 

tJfc is gone for ever. ... , «. * , • /. « 

I Leon 57. Kei. ici. a»*^c»y> ^r not, was the queftion. And it feems^ that 
Stam. prerog. 18. 53. If an office be found of it, the Queen (hall havc thc moictT 

7. E. 4. 30. b. 3. Mar. . 

124. a. 6. H. 8. 2. b. by her prerogative to her own ufe, and the other ufc in 

Q H. 4. 8. a. Cov I ^1 • • -. • r 

122. a. Co. 7. 25. a. this moiety is gone for ever. 

Plow. 482. b. Co. Lit. 

2. a. 86. a. B. N. C. 433. it. H. d. 26. b. Mo. 390. Gould. 29. 2. Sid. 148. [x Bac. Ab. 81. s. Coo. 

A'g. yju Co. Lit. 180. b. note (2.) ] 

(31) ^- Co. 52. Inft. t86. a. The wife of feoffee to an u(e (hall not be endowed, becaoA 
be has feilin only for an inftaot. 1. Co* 77. a. Lord CrumoJcU*% cafo. [See the bodu in the 
margine of Cro. Jac. 615. 4th edit.] 



Mich. 10. II. El. Roc Fleyer againft Crouch. 

AiCfe rouft be brought (32) jyUTLER entered upon Crouch into land in the 

iLdiiesTrudbein'gtri! couDty of 5wi^^/, as into thc parchafe of his 

th%\tf33 ^ill«« regardant to his manor of B. in the county of 

« error. Glokctfter I and made thereof a leafc for life to FUyer^ who 

lnalfife-Plea,aKifinof ,./t-...ii jn, • ,, , /*•/-• t 

the plaintiff preforibed was difleifed by CrpMcbf and brought an affile m the 
iSe"iffu:"35't: county of Somer/it againft Croucby who pleaded in bar, 
^^*"^..**^"°*• *"*!.'?^ and the other made title to the land for the caufe above; 

the feifin be traverfed. 

Where iffae is joined and lilue was tendered and traverfed by zfans uc, s. that 
fiTry majTnJTfinra' fpe^ Buikr and his anceftor, and all thofe whofc eftate he hath 
ciai je«*»^j ^ in the manor of Badmantony in the county of Glouc^fier^ 

have been feifed of Crouch and his anceftors as of villeins 
regardant to the fame manor, from time whereof memory 
^ ' &c. and this, as well the plaintiff as the defendant, 
pray may be enquired of by the affife &<:• And yet for 
thc trial of this plea the aflife was removed into Bank, 
and from thence procefs iffued to the Sheriff of the county 
of Glouccjler^ And the Jury came from thence, who, oq 
account of the difficulties and variety in the opinions of 
thc Juftices, gave a fpecial verdift in this manner ; j^ 
That the faid Butkr and his anceftors &c. were feifed of 
the faid manor from time whereof memory &c. And 
that the anceftors of Butkr were feifed during all that time 
of the anceftors of (koucby as of villeins regardant &c. 

until 



Bend, [in Kcil 
2T2.J pi. 19. 
An. Ben. 40. 
Mo. 90. 
Co. Ent. 60. 
tBcnd. 189.] 
I. And. 14. 
Py.266.pl. II 
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until the fft year of H. 7. and that Crtmcb was a villein 
regardant to the faid manor, and that no other fcifin of 
Crouch or his anccftors was had fincc : but whether tlic 
faid feidn of the manor afbrefaid, to which &c. be in 
Jaw a feifm of the aforefaid Crouch and his anceftors from 
the aforefaid ift year of Hen. 7. until the writ of alfifc 
above, they pray the advice and difcretion of the Court 
&:• And if it be adjudged in law a fcifin, then they 
^nd * the iffuc in full for the demandant &c, but if othcr- 
wifi? &c. then for the tenant &c. And note this trial ^'f»9V «»* W. 6*. i;». 

»*• H' 6. ^. a. 19, H.6.' 

by men of the county of Glouce/ier where the iiTuc was 18. b. 7. E. 3. 50. b. 38. 

joined upon the afiifc in the county of Somerfet at the 39. H.'6.'4/.'b.'4.H, 

prayer of both parties. (32) And in fcmrm libprtdih by ^^^^'h; ^\J'^ ^' *^ 

3f. 40. JE. 3. [36. a. pi. 6,] in trefpafs the 'trial was in ^- "• 

the county where the trefpafs was brought, and not in 

the foreign county, where the plalntiflF was averred to 

be a villein regardant, and fo it was agreed 44. £. 3. [6. b.] 

if it had not been otherwife by confent of parties. See a 

likecafeofforeigntrial, ai)d^f«ff/rtfinaflire,i4.^.4.-4.[9.b. see Pal. 100 i.lnft. 

pi. 7.] where the trial was prayed to be by affife, by both "4- *>• 

^rties. And afiCerwards in 7r/«. Term, x a. it was rcfolved 

by the opinion of ALL the Justices of the Bench in my 

chambers, without opep argument, that the plaintiff* ihall 

not recover upon this verdid ; and this for four reafons : 

iff. The trial by the foreign jury is bad and erroneous, 

and a default of the Court and Juftices of aflife. adly, Dy. T14, iz8. Plow, 

Becaufc upon this t fpecial iffue, which is by a traverfe lll^l[ 9**-7-5- !»>«• 

by an abf^ue hocy and not a general iflue, a precife verdid [b«c. Abw Verdia D ] 

ought to be given for the one fide or the other. 3dly, Lt^^6,%!f ' ^*^ 

-Becaufe no adual or full feifin in ButUr and his ancef- 

tors, of. Crouch and his anceftors, as villeins regardant, 

is found, but only a feifin in law ; and it fignifies not, 

although the jury here had given a vcrdi£l upon the right 

of villenage, upon which a good iffue might have been 

taken ; and by all the precedents wh.ere villenage is ob* 24. 33. u. 6. u. ^yl 

je£ted, although he hath alleged alfo a feifin of the perfon ^' '* . 

of the villein and his anceftors, yet the iffue is joined 

upon the right of villenage, s. frank and free of eftate, 

and not villein /rm/ &c. which here is not fo &c. The 



+ Trin. jt. EU%. C. B. Famon and Wenfiee^% cafe, [Savil. iii. Cro. Elii, 209. i . And. 
T^iu t. L^n. 305.] adjudged that a fpecial ifluc is good. 9. Co. la, £14. bu] accoiding. 

3S4 4th, 



: [ 284- a. 3 Eafter Term, 1 1 Queen Elizabeth 

K!,67*'3.c«.yS^' 4tN Becaufe llie -prefCTiption fails in part,*, io ButUr 
himfelf who is a party, and all his ancefiors £nce the ift 
year of H. 7. Wherefore &c. 



^^rwUcnXhul- (33)2SlOTE, The common praSice is, and the pre. 
band dies fcifed. 'ccdents of the Common Pleas arc, that a womaa 

«*H.^6." 4^*'Ma69* d^n^^ndant in dower fhall not recover any damages, un- 

9. H. 5. 6z. 14. H. 8- Icfs the hufband died fcifed ; and this by the ftatute of 

a ^. 10. Co. no. Co Lit. TI-- -A ^ 

32. b. Ro. Rep. 161. MertoHj c. I. That thty flyall have of the tenenufUs whereof tbdr 

[Booth real aft i68. hufbands died feifcd hc. 
a. Sac. Ab. 149.] "^ -^ -^ 



, Grey's Cafe. 

Trial bv the panel re» * ^t^»#v^t> AT^yr^rr-kM- •^i - - . 

vincd on z venhtffacias \2^) TIjfEMORAI^DuMf That a vaure facuu was a- 
th^ pWtiff°Ld^aa warded ia 2r/«/y Term 1 aft, returnaUe Jir*> 

habeas corpora jurato^ Jlfichaelis, at which time and day no voiire facioi was rc- 

rw/w, when the nrft vtf- ' ' -' 

«i>./af;\ij was aiforc- tumcd, whereforc the defendant fued z, venire facias cum 

munied, is aided by the .- 1, « , rx-. 1 • « • » 

iiatutc of Jeofails. frovijo^ returnable c^ah* Htl. and in the. mean time the 

r>y. 2r«j, 217. a. RaC firft venire facias was returned on the file of Micbaeinuu 

188,367. ' °"^ * • Term with a pojl diem. And notwithftanding this, the 

[3. Bac. Ab. 246. «nd fccood vemre facias was returned in Hilary Term, ferved : 

fcci.Cromp.Pr. 219.] , . / ,. ^ , ,/...«. ^ , 

and afterwards upon this fecond panel the plamtitt fued 

* r Q k 1 ^"'' ^^ ^^^ corpora juratcmm; upon which the jury ap- 
*" 4* • J pcared and * found the iflue for the plaintiff, whereupon 
aiow he prayed judgment. And Whether he ftiall have it 
by the ftatute of Jeofails^ 32. H. 8. [c. 30.] although the 
trial by the fecond panel be erroneous by the common law 
where it ought to have been by the firft panel, was 
moved in arreft of judgment : and the ftatute being wcU 
confidered in the point of mifcbnveying of procefs, judg- 
ment was given for Grej^ See HIU ♦ 19. fol. — . 



In attaint m C. ^. after v ^t • • i • • " 

oyer of the Qiijiinai re- (35) jN attaint the parties and petit jury appeared, ana 
frremoved by irror in- ^^e dcfendant.s demanded oyer of t;lic writ &c.. and 

*°r?* p*'"^''*''^''^"'^ alfo of the record upon which the writ of attaint iffued ; 

ofC ^. may proceed in ' ^ ' 

the attaint. and they had it in bac verba, for the record and vcrdift 

?3^E."'4.^B"^A«a"i ^^^"^ ^^ ^^^ ^^^^ Court of tlie Bench. And upon this 
31. Dy.291. 10.H.6. the plaintiff affigned tlie falfe oath; and the defendants 

6. Br. Extor. 136. An- ^ ° 

tea 275. a. pleaded that they made a good and lawful oath ; upon 

[F. N. B. 246. note (d) which thcv were now at iffue in this Term. And after- 
3. Bac. Ab. 281. note ^ — , . , 

(a)J wards the firft record was removed this Term into th^ 

Queen's 



Eafter Terai, rj^ Queen plizabeth.- [ 284. b.-} 

Queen's Bench by writ of error, and there ftill remains 
updetermined. Whether the procefs againfk the Grand 
Jury and the parties (hall be ftayed for this matter, be- 
caufe the original record does not remain in the Common 
Bench, or not, was much doubted. But it feems the 
Court may well enough proceed &c. 



Trinity Term, , 

1 1 Queen Elizabeth. 



InCui* Wa«d* 



(3^) >/ ^' being feifed of two manors, one in poffef- AgenerilpaHonwMA 

lion and the other in reverlion upon an extent, and fuings of liv^rUs, 

died in the fecond year of the prefcnt Queen ; after whofe "/^"^^ '? «i^o<c whcrd 

J * ^**;; of office IS not found ac 

death an office was found of the manor in poffefllori, and the time of the pardon. 
that it was holden of a fubjeft in focage, and nothing l^\^'^\ ^iSvu ** 
found of the manor in extent. The heir being of full B- N. C. 130, 140. ij. 

• lac. Cr9. 390. Dy. sii* 

age, took the profits of tlic manor in poffeffion for the 1. Leon. 1^3. Dy. iij. 

fpace of a year, and then fold both to ftrangers, who 

have taken the profits of the manor in poffeffion to this 

time. ^ And in the eleventh ye^r of the prefent Queen, a 

new office is found, by which the manor in extent was 

found to be holden of the Queen by Knight-fervice in 

€apitey and the feifin and the dying of the faid ^. B. Xeifed 

thereof. Whether the omitting of the manor held in ca-' 

piu in the .ficft, office, and the entry and pernancy of the 

profits of the other until this time, be an intrufion before 

the laft office found or not;. and if it is. Whether it be 

pardoned by the * general pardon of the fifth year of the # r 285. a. 1 

iprefcnt Queen. And Whether the Tuing out of the livery 

be alfo gcineby the fame pardotn^ no tender thereof being 

made before the pardon. And if the fuing out of the lir 

▼cry be not gone, th^n Whether the intrufion be par- • ^.^^ 

^oned by the general pardon of the eighth year of the b. 198. b. 16. £.4 5. 

prefcnt Queen. And it fecmed clearFy that for the foe- 13*^.^^!'^ b. '^^' 

age manor the pardon difcharges the entry, or intrufion ^ ute. 249. •. pi. 

and livery; and for the other the Counfel of the Court 

were in fome doubt; but by the better opinion, that was 

difcharged alfo by the pardons &c.. 

. Lord 



[ 285- »• ] Trinity Tcnn, 1 1 Queen Elizabeth. 

Lord Beauchamps agair^ Sir Richard Croft and 
f others. 

An laioo o^fcandatum (37) Ji/fEMORANDUM, That in Micbaebnas Term, in 

mawtiatum Will not lie J.Kl • , /- rr a* /• /> 

for bringing 1^ writ of the 13th ycar of Henry 7. m an aftion 01 fcan^ 

&.V? »«*:!•! 'i^« »^f««««, brought by the Lord B.. againft Si» 
frciiiij; whilft that writ Richard C, and others io C B, the cafe was, that the faid 

is pcn<!ing. 

[Kciiw. 26. pi. T. s. C] ^^^ Richard had fucd a writ of forger of falfe deeds againft 
i^H. 7. Br. 16, 27, the faid Lord 5. pending which writ undetermined, nor 
comm/jj;"^^.!''"; t"«J» the faid Lord B. for the flanderof thefaid forgery. 
r**iV ^^'*^'^' by the faid fuit, brought his faid aftion oi fcandalum 
magnatum^ fuppoling the flander on the I2th day of 
J^archy in the twelfth year of Hen, 7. And die defend- 
ant juftified the faid flander by the ufer of the faid writ, 
which was commenced before, 5. on fuch a day in the 
eleventh year of the King &c. with a conclufion in his 
plea^ " which is the faid flander^ &c. And by the better 
opinion on demurrer to the plea, the matter of jufllfica- 
». H.3. 9.b. %\.%.s^ tion is good, and out of the intention of the law, and 
!*' " « •• * ftatutes for flander &c.; for no punifliment was ever ap- 

[SfcHafg.Co.Lit.i6T. . ^. . / , ^ ../.,/- 1^ 

a.noie4.Doug. 215. 2. pointed for a fuit in law, however it be falfe, and for 
Eep^MTj **^^ *^"" vexation. And in the cafe above, it is indifferent to fay 

that it is falfe or true, as long as the fuit is pending and 

undetermined, Wherefore &c* 

(3 7) 4. Co. [ 14. b.] Buekly ▼. Wood, Where Wood had exhibited a (landerous bill againt 
BKciiy in the Aar- chamber, and afterwards publiihed it in another place, the ad ion did lie. 
Bat Eaji. 28. Elisi. the faid judgment was rcverfed for error in the exchequer-chamber. Trig. 
21. Eitx. rot. 561. Between Eotues and Samls [Cro. Eliz. 23 1> 248. a. Aad. 29.] MkAm 
10. Jac. <t> Hfrji^ V. Sir Anthony Brown in the ftar-chamber. 



^"Jr»Sr"i./^i'i: (38)M^^- That in 7W». Term. In the twelfth 
oui adding the funaroe year of H. f. in £• R. a man was indidcd 

feiSmt* *be * MiaTd fo^" * trcfpafs, affault, and battery upon one Jobn^ pa- 
llmVJ^ he ma" ^'^^'P^'^^^ ^f ^- ^^ ^^ county of C. without any firname 
plead the former ver- of the pricft. And an exception taken to it by SecEo- 

diA, and aver it to be ' , . • , r i- i l 

the fame perfon. WICK for the Uncertainty ; and alfo for that the party 

ia.H.7.KeiL25.S.C. might be puniflicd twice for the fame trefpafs, if here- 
after he be indiAed afrefli, and the entire name of the 
ai. K. 4. 13.27. H. 6.3. pricft put into the indiflrocnt, wherefore &c. But 
si.blSawf.si/''"^'*' FiNtux and R£D£ thought the indifltmcrit gogd, and 

the 



Trinity Term, 1 1 Queen Elizabeth: [ 285. a. ] 

'the name of the pricft not matcriaV; for if it had been, [2. h. h. p. c. i8t, 

upon a certain perfon unknown, it had been well enough, *' ** ***' " ^^^'^^''^ 

as of robbery or murder committed on a perfon un« 

known. And if he be hereafter indi£led for the fame [viie 101699. a. pUi.J 

trefpafs or felony, wherein the true name of the party 

unknown is comprized, yet he may aid himfclf by an »»• AiT. 94. 9. h. 6. 

averment that they were one and the fame trefpafs tT 3. '3. 't, pitwa. S5. U9- 

felony, and not divers, although they were fappofed at 

divers times. 



\ * Duke of Buckingham's Cafe. • [ 285. b. ] 

(^g)tjUMPHRr dt Bobwif late Earl of Hereford and If « m*n hold manori 

Effexy held the manors of HarUfield^ Ntwnam, of b^ing Conftabie *5 

and mjunburft, in the county olGlouaJitr, of the King ^^.t^f^^JJ^J.^S:! 

by the fcfvicc of being ConftaWe of England^ and had if- "y- l^*»« <iic,tcavinj 

^ 11 t 1* 1 i- -i- ■ « , , °°hr two daughters- 

fue two daughters, and died feifed; they entered and while foietbcy may »« 
took two hufbands ; and the hufband of the youngeft is :f;;:''ielS'ofrhl 
afterwards made King; and partition is made, and the «w^fl>h«hu(bandaiwie 

^ I may exercifc it, and 

King and his wife choofc the manor of fV. for their part ; the yocngfftalfo marry. 
^nd the two others are allotted to the other huiband and voiVing upon her httf* 
wife. And now there are three queftions. The firft, Whe- J^^f^ "^^^ Ty^tZCk 
ther the rcfcrvation of the tenure at the commencement of the cidcftmuO do the 

• , W-. "" 1* t 1 , . . ^ , «oc^« fcnrice; bat the 

by the King was good ? and by the opinion of all the King may ret'ofe the 
JuDiSEs of Efiglandy it is good enough. Thefccond, How j!7j^**** ** ^"s^r" 
the daughters before marriage could exercifc the office? Jenk.c«nt.6 c. 14,5.0! 
and to this it was clearly rcfolved, that they might make Pee Co. Lit. HargEdit. 

' / O 165. and note 8. there, 

their fufficicnt deputy to do it for them, and after mar- 4 in^- "?. a Term 
riage the huiband of the eldeft may alone. The third. ^7^^ j^g , 
more difficult; j. Whether by unity of the parcel of the H. 7. 12. Coke 6. >. a. 

. v 1 J- .J ' 1 /I „ 74' Tho. de Wood. 

tenancy in the King, the ofnce be determined, or iliall fiocke Dux Giouc. «t 

have its being and continuaiKe in the otlicr coparcener? B!""b'[x/E?4.T.' k 

And refolvcd alfo clearly by the aforefaid JusTicEs^that Nau5.h. 

it (hall have its continuance in the other ; for othcrwife, 

they would have the two manors without doing any fer- 

vice for them : and they are compellable at the pleafure 

of the King to exercifc the office; and the King may Co.Lit. it3i>. S Co 

refufe it at his cleftion and pleafure as well as the com- 74- ». E. 3. Avowit 

* . . i68. Per. a6. pi. 656. 

non lord may refufe the rece'^t of homage of his tenant Lit. 34. b. T51, 15^ xi. 
(unlcfs it be homage aunccftxcl.) And the tenure above ^,'Jjj^^jl] l^M. l^*' 

was 



[285.b.] 



Keilv. 159. 60. • 
IU>U. Cootiik 356. 



Trinity Term, 1 1 Queen, Elizabeth; 

was holden to be grand ferjewtry (a). And if the father 
hold of one of his two daughters^ and die feifed, they eoler 
and make partition, the fervice is revived for the whole, 
if It be entire, as homage &c. And thefe refolutioiu 
were by the Chief Juftices reported to the King himfelf 
at Greenwich: but becaufe the above office was very higb 
and dangerous, and s^{o very chargeable to the King io 
fees, the King would not call, for the execution of the 
fervice. And this was the cafe and claim of £. the late 
Duke of Buckingham, made in Michaelmas Term^ in the 
lixth vear of if. 8. • " 



fa ' The following cafe of tenure is in 
*c MS. (fee the Preface.) " BaMMiAS tn 
«* Cur.' Ward. * A man of Suf^^x, s. of Haji^ 
•• ings, holdcih his land lying ntar the fca, of 
• the Queen, by, the fervice of finding two 
•* men with two oars to row over and beyond 
•• the fea, whenever it fliall pleafe the Queen 
** in her own pcrfon to pafs beyond fea. It 
•• is no tenure by grand fcrjeantry, by the 
•• opinion of Dyer, Saunders, a&d the 
•* CoUNCii^ of the Court of Wards; partly 
** for tlic vility and bafenefs of the fervice, 
" and alfo foi^ that it is neither office of hot- 
** nor> nor fehvicc of defence of the Prince 
** or realm ; and panly, for that it is not to 
*• be done wtthio the four feas^ nor within 



" the r^alm ; as by Littliton^ [§ 1 5 ^. but fee 
C6. Lit. 105. b. note (1.)] " for the niori 
" part it ought to be. And fo it is holden 
<* by Wray, f, 29. Rr 

There is a fimilar tenure mentioned ia 
JSflrytu'/M'sEdii. of 5/(?tf«/'s tenures, page 1:6. 
where the man is called Mathew de Bt^fiir.gu 
and the lan<l holden is the n»anor of GrgxcoU, 
in S:tjfex\ by the fervice of finding m oar 
for the King's fervice, when he (hould pafi 
over the fea at the haren of Hajlitigs, And 
a qua:re is there made, whether it is withia 
the tenure of voyage royal, abolifhed by ii> 
Car, 2. c, £4. with a reference to Comply 
Copyholder^ 282. 



Ptecntec of the herbsge (4o)'T*HE King*8 grantee or patentee of the herbage of 

«:/S^ivc^J:| . a forcfi Ihall have trcfpafs againft any one who 

paf& for damage done rt> confumcs or dcftrovs the grafs, but not the trees nor the 

the grafs, bot Dot to the n 

tfccs or the fruit. fruit of them ; and alfo Ihall take beafts damage-feafants 

Co. Lit. ^ b. 186. b. 8. jjjgre : and the writ of trefpafs Ihall be quarc claufum frevh 

C0./I37, 138. 14- H. 8. * ' "^ . . 

6. 17. E. 4. 6. 21. H. 7. as well as if it had been of land. And by the opuiioa 

R 6* 3^5. Mo. 30*.* H. of three Tndgcs in B. R. in Trin. Term, 2. H. 8. [&/*«* 

^E^'eVo.^"*"^'*' *S9* ^0 ^^ patentee may inclofe the foreft by fuch 
' grant &c. 



* [ 286. a. J (41) AT xhcexigent upon a condemnation in trefpafs, the 
Onan^x/^^A/afterjudg- defendant offered to appear gratis dnd plead a 

Sm!it Vpcar''P«/ivl rclcafe ^from the plaintiff of all executions to hfcve zfin 
:S«t«i:.[fb^:mutt f^i^^ ad'c^gmfcendum W dcdicendum fa£lum, and * to fad 
bring an qudita ^uerciA, ftjrcty to pav the Condemnation, if &c. And Mordant the 

^<f«i before judgment. _ / r • 1 1 t n. n • • -•. • 1 * 

5..H.8. Kci. 166.S.C. Protlionotary laid, that he Ihall not be received without 

Co, Lit. 135. a. Fitju . rx • / » 

a rctura 



Trinity Term, 1 1 Queen.Elizabeth. [ 286. a. ] 

a return of cepi corpus^ or reddidit fe upon the exigent j and Nat. 166. Dy. 184. b. 
brought in, in y^trd, becaufe it is adfatlsfacundum. A nd 4!^a^;^ B.Yu/iJa q«?^ 
therefore being at large,, and not in prifon^ he' .(hall be !^^* *'• 45- R- 3- *4- 8. 
driven to a9 audiii querela i but if it had been upon a £.4.5. 2^ k. 6.36; 
r^/>wj or exigent ad refpond^nd*^ it would be reafonable that b°by! 88"i V07. vii 
he (hould appear gratis at the day v^hkh he has on the roll. 3- ^ 7- «• b. 

'^'^ "^ [Ante 192. pi. 25.] 



(42) ZJIL. 22. iif. 7. The tenant of the king died Pardon oi all intruJUmt 
JTZ -.^j J re-rj j'l 1 ^^^1 "°* *vail the hcift 

feued, and an omce is found accordingly, and without the words '« «/• 
the heir had entered and taken the profits before the of- f"'' ^"^ P^9fi^'" 
ficc, and after: and then the King pardoned him ** «^ Jfg^'if'^'^'/|^;'^' 
«* Intrujjons:^ *thi9 is of no avail without thcfe words, prerog.40, 41. b. 8.H. 

xr '/r J r » ft 4. 2. 29. Afl. 34, 3. H. 

** ij/ues and profits'" &c. . 7. 3. b. 5. 16.S4. 4. 1. 

. . , x 43. Aff. 10. The entry 

ai)d ihe offence pardoned, but not the iffues and profics^ B. K. C. 204. 1.6, E. 4. i. 22. Afl*. 47. Dy. 2859 
S49> 268. b. 



InB.R. 



(^3) T^ arreft of judgment after a verdift In ejefflom firmtty ^«^e «R ^^e Sdi of 

it was faid that the plaintiff had fuppofed in his tweMyone yeirs, «»• 

declaration, that the Icafe was made to him on the eighth wrat^day it XaTi^ 

day of Mijp, in the year &c. babend^ for the term of twen- *° '""• 

ty-one years, exfunc prox^ feqaentlum, and fully to be com- d^ 3^7;^ Bii?ft!^ lo^ 

plete &c. by virtue of which tlie faid plaintiff fl//rrtt;flrdi, gjj^ ^9- »• 3<^ J^J* 

J. on the fame agbtb.day ofMa^f &c«. entered iato the tene- ; 

ments aforeQiid &c. And .\VTiether this entry fhall be 

adjudged in law before the commencement of the .leaf^j; 

that was the queftlon : for fome faid, that the term by 

the intendment of the extunc does not commence before 

the morrow, 5. the ninth day: but others ^ ««fr^, by rea- r* 1 /. t- ^ • 
. ,. ^ ' f [See] C<fc Lit. 4S. t 

(on of the *^ afierwardsj s. on the fame day"'* &c. TiZidiextune [Edit. Harg. notes 8 tc 
fliall be intended to be at one inftant of time in the 'day, Powei onTowew, 49'5 
and the term immediately commenced at that inftant, as ^cDOTt'se?) ^^^'^ 
in the morning occ. 



Hilary 



[ 286. a- ] 

% Meaiorandumt That Michaelmas Term was 
wholly adjourned over in this year by two 
Ante. 125. k adjournments, by reafon of the Plague in 

London and IFeftminfter. 



Hilary Term, 
1 2 Queen Elizabeth. 



At Ac retortt-aay of (44)! F a juTj appear at the day of the return of the btt^ 

the i^htas corpora, tho* . X , ..^ . ivij-i «i. 

the Jberiffdo not return Pcas cofpora^ OX diftrtngas^ and the defendant alio, 

SS^'iifn!^^^^^^^ and the plaintiff do not appear, nor any writ is returned, 

andthepUin<iflfdonot, ftni the plaintiff may be called; and if he do not appear 

■e Ihul be called^ and _ . . * 

nonfuitcdinC.^. hc uiall be nonfuitedi for the parties have a day by the 
Co. Lit. 135, a. Plow. roll. And this by all the Prothonotaries, and Ltmtari 

•14. 3. H. o. 13. b. Dy. ' 

fti4y223»265. Chief Clerk of the Bench, by common pra£tice: but it 

rsee com.'aig. Pleader ^as much doubtcd in B. R0 



* [ 286. b. ] 

5j. H, 8. c 23. is re- *(45)TrHE opinion of the Juftices of both Benches was^ 
peiied by 1. & z. Pb, ^ that the rebels from the North, who are here 

9c M.c 10. as far as re- ^ « 1 t_ • 

latcs to trials for treafon in the Tower, and have acknowledged their offences be* 

Sttmrki"* xV^Raf. ^^^^ thvtt of the coun«il, Ihould not be indifted and tried 

Tryal. xi. RaiL Trea- here out of the country, according to the ftatute 33. 

h.\*Kch^66.V^ kid. iX 8. [c. 23.] for this is repealed as to treafons by i.& 2« 

ioi,JS4.C(i.tit.»7. p. &^.[c. 10.] notwithftanding the opinion of Am- 

forJ in his book [foU 90. a.] But they may be indided 

in the country where the offence was committed, and the 

indictments removed into B. R. or before the Juftices of 

Oyer and Terminer in the county of Middle/ex; and if they 

[Vide Dy. 131. a. pi. plead not guilty, the trial fhall be by men of the county 

c/ia]***''^^^^ * wbere they were indifted, or by the freeholders who live 

here and out of tlie country ; as was done in the cafes of 

S. and & in the time of Queen Mary. 

(46) THE 



Hilary Term„ 1 2 Queen Elizabeth, ['286. b. ] 

laCuu'WAKDORVU; 

(46)'T^HE Queen's tenant by knight-fervicc in caphe, in Convey«nc« by the 

confidcration of natural Iwe and affe^ion to his io*"oniide"tion'*of m- 

hndrtd and bloody without any money or any other recom- '^^Ij^^^^^"^ 

penfc, gave, difpofcd, or afligned by an aft executed in his within 32. H, 8. c. k 

f. .. • .,/.,. /-I i- rt_« ts conveyance to chil- 

life-time, all his lands to and for the preferment of his areus children is. 
uncle, or of the children of his brother, or of any other his [Cro. Jac. 157. 6. Co. 
coutins, lineal or collateral ; and afterwards died. Whe- ' ^ _ ^ ^ Lit. ?«, 
ther the Queen, in all or any of the aforefaid cafes, fliall Raf- Wilis a, 
have the wardfhip (a) or primer feifin as the cafe requires, 
or the third part of the fame lands, cither by thefe words 
of the ftatute, 32. //• 8, c* i. ; j. *^ preferment of bis children^ 
** fajment of his debts, or otherwifc^ at bis will and pleafure^ 
or by the meaning and equity of the ftatute, becaufe that 
fuch affeftion and coniideration excited this gift as excites 
gifts to children. And in a meeting of all the Judges at 
Serjeants Inn^ it was holden by Onslow- Attorney of the 
Wards,WiiAY,andBARHAMthe Queen's Serjeant, Har- 
per Juftice, Welshe Juftice, Saunders Chief Baron^ 
and Dyer Chief Juftice of the Bench, that childrens 
children, and fo on, defcending in a right line, are within 
the ftatute &c. and this by the words in the preamble, u f^ee 5. Term R«p. 371. 

g^ \t. 4- Term Rep. 749. 

g^neradonsy family^ cbtldreny andpqfteriiy* And Dyer alfo P«wei 00 Powers 34^ 
thought that collateral coufins Ihould be in the fiime pre- l^^J 

° ^6. Co. 77. a. 9. 13X. u 

dicament. But Kayleway Surveyor of the Liveries, 133. Dy. 96, 98. 

Carus, Southcot, Weston, and Whiddon Juftices, 

c^troj in both points &c, and Catlin Chief Juftice 

alfe: but Saunders Chief Baron, only in one as above, 

(47) And in next 7rzV% ^^ ^hc lodgings of Secretary 

Cecily Mafter of the Wards, near the Savoy, the c^fc was 

argued for four hours and an half, and the opinions a^ 

above, except Carus, who changed his opinion. And 

on (he part of the Queen this realon was added, That it 

cannot be* underftood by any one that the intention of 4^ r ^^^ a 1 

a man fliould be more favourable and beneficial to his 

collateral coufin who is of tjie remoter blood, than to one 

of his own children, or his wife, who are nearer &c. Alfo, 

in the third article of the ftatute of Explanations, 34 & ' ' ** ^' 



faj Wardjh'ii> and primer fcii:n, with the other confcqucnces of feudal tenure, aboliflicd br 
fi. Car, 1. c. 24. ' / 

35. ^. 



f 287. a. ] Hilary Term, 11 Queen Elizabeth* 

35. H. 8. [c, 5.] it is declared and enaftcd, that the King^l 
tenant in chief hath, and by that aft fhall have authority 
to difpofe &C. to any perfon or perfons (except bodies po- 
litic and corporate) by will or writing, or aft executed 
in his life, two parts &c. omitting the words " io unJfir 
" the advottcement of the wifcy preferment of the children f pcf- 
*^ mentofthed^btsy or otberwifiy^ Wherefore &c. Therefore 
note the geacrality &c. And Cecil argued fenfibly to 
the fame intent, Alfo, note the meaning of the law in 
Lit. 4. a. 17. frank-marriage, which is as well with a coulla as with a 

daughter of the donor for advancement, ^ 

See Brooke tit. Tejiamcnt^\y\. 24.] a. E. 6. It was holdcn 
l)y. 136. b. 323, 345. as law by the Chancellor, and Justices, that al- 
^idc 6. Co. 77. a. though the gift, executed in the life of the donor, be to a 

ft ranger, of the entire land, yet the King fhall have the 
ward or primer-feiliu of the third part, according to the 
opinion of Dy£&. 



The writ of privilege (48) jF any officer, clerk, or attorney of any of the font 
UWiiT^^^MytfulT^ ordinary Courts, who ought to be attendant on 

^^Vill,^uZrc7/'^' the Court, be arretted in London or other place durinjf 
be had in that to which the time of his attendance*, he Ihall have a writ of privi- 

dcfendant belongs: co»- ., ^. r r , % • it.-i 

tra where privilege is lege. With a pofitive fuperfedeas therem; and telling the 
^Sil^'c^enXgl'^thJ plaintiff that he may fue in the Court where &c. if he 
fnpcrior Courts. pleafc, wherc he may have the remedy of htsfuit as well 

cJaidnVi, 3^'f^^ii. ^^ elfewhere; in which cafe no procedendo (hall be awarded 
H. 7. 39. 20. H. 7. 2. iQ xhc inferior Court. Otherwifc is it where the party ar- 

(48) If A. attorney of C. B, fuc jB. an attorney of 5. jR., B, (hall not havfe privilege. Per 
Cur. Trin. 29. Eli%, C, B. Mich, 41, 42. Eli%. By Anderson, if an attorney of C S. be fued 
in London f^aA there thefuitis continued by pleading to ifTue, and then defendant bring a writ of 
privilege, that the courfe in C B. is to award a procedendo^ [2. Lev. 129. a. Black. £ep. 1315. 
Barnes 44, 53, 4. Bur. 2027. i. Bl. 19. 3. Term Rep. 573.] 

Mich, 42, 43. Eliz, <t» Pill and PqynteWs cafe. By ali the Court, if one who hath cauie of 
privilege be fued in London^ and plead to ifl'ue, whereby he hath waited over his time, no 
privilege fhall be allowed, [i. Bl. Rep. 231. See Dougl. 312.] 

Mich. 28, 29. EUz. B. R.i:^ IVhipp and Salc70*& cafe. A. having privilege of C B, as attor- 
ney, and being indebted to B. and having his goods attached according to the cuAom of fo- 
reign attachment in London upon default of B. in a fuit againft B. A. removes it into C. B. out 
of London; and well, although this cuftom be not allowable there, and it (hall not be remanded. 
Scy's book, fol. 6. a. [Gilb. C. P. 210. i. Saund. 67. Sec Comb. 427. i. Sid. 362.] ' 

7rin. 4. Joe, B. R. Bum v. CUrke. [7. Vin. Ab. 517, 518.] If officers of theCourtfue 
there by bill for land within a franchife, cognizance fliall not be allowed by PoPHAM and 
Williams. But Ffnner and Tanfield doubted : but the; law feems lo bea&PoPHAU. 
held, and that this is pleaded in the grant of cognizance. 

Eaji. I. Car. B. R, Arming fon's cafe, [Palm. 403.] a clerk of J?. R, was fued in an inferior 
Court, for a fum of five pounds, fince the ftature of 21. jur. [c. 23.] and by JoN£3 and the 
Chj£F Jl/Stice, a writ of privilege (hall be allowed. [But fee 3. Burr. 1583.] 

reftcd 



Hilary Term, 12 Queen Elizabeth. [ ^87. a. } 

fcftcd hath privilege by rcafon of a fuit depending in the [Offic Brer. 161. The- 
ftipcrior Court by him, or againft him, and that is the Giib. c. P. 209 &c. 
only caufc of his privilege. Note the dlverfity, by all ^' ^ '^J"^ n 
the Juftioes and Prothonotaries of both Benches. Fioch. $%. L Vaugh. 

[SceofruchprivilcgMi. Bl. 1113. I. Hen. Bl, 636. 4. Term Rep. 377. ft. BU X0S5. %.Vf\K%iu 
3, Teim Rejv 665.] 



f49)XTOTE, That divers perfons who were in the re- '*^»^?«» , committing 
hellion in the North, this year fled to Scotland^ be outlawed while be, 
and arc ftill there. It was alked as a queftion, Whether 13. ^ "' £/ 6.*c. 11! 
if they be indiaed thereof, and procefs of outlawry f,"rwh«eJ^r.*" '''*' 
awarded and returned againft them, being there refidcni^ Lit. 103. Fiiz. contr.' 
or dwelling at the time of the outlawry pronounced, the EH.'^j^TRaf.T.Ii 
outlawries are good and fufficient in law, or erroneous, fon 12, X9. Dy. 289. 
or not, by the ftatutcs 26'. i/. 8. c. 1 3. & 6. £. 6. c. 1 1 f ^^'J^%, l^:^\\^ s*e 
quart well thereof, whether they extend to treafons gent- »• Str, 824.J 
rally, j. at common law, and declared by 25 J?. 3. f ft. 5. 
c. 2.] or only to the new treafons created by the fama 
afts. And by the opinion they fhall extend to all treafons^ 
1. by the ;wrords, ** any offenden in treajonu^^ 



* The Queen againft the Bifliop of St, Davids, « I 287. b. 1 

(W)TH0MJS BEKSi late Bifliop of Saint David's. The Birbop of ^;. zx*. 

being patron and ordinary of a benefice in fraUs^ a cUegc wuh canon* 

founded a college in his diocefe, lately diffolved by the ^^f^ ^AJl 

aftof i.£. 6. [c. 14.] being of thirteen canons feculars, tu^^'^^m^^^canus ut eh: 

and one cbantett rcrQrY4Qg qffvium et vices decani Xfi him- havjng afUgoed a bene- 

fclf and his fucceffors, Bilhops of Saint David^^y tanquam ries,*w°tho*'utSi^cenfc o£ 

Dicanui ficut eft in ecclefta cathedrali Meneveniy and affigned '^^^ 'h"'Scanrr!"*B*- 

the faid benefice for the living of one of the thirteen the civil hw this trant- 

1 . . I 1 • 1 /• ' •• T> laiionisvoid,cfpecialJy 

canons, and made it a prebend in the lame college. But for hit own benefit; and 
afterwards he by licenfe of the King transferred the faid f/irXvo.df ^ofwan't 
benefice,withouttheconfentofthecollege,tothedeancry, «>f fuiHcicnt words to. 

. . create fuch oftcc. 

J, to the deanery, fo that he might retain^it fpi; the table j^„j^ ^em. 6. c. 7. D7. 
of the Bifhop for the time being-; and aftei; this he died. *67>.i73- 4p- ^. 3' *f 
Arid the fee being vacant the King prcfentcd to the bene- 
fice, and his piefentce was inftituted and induflcd; and 
afterwards the King rcftored back the patronage entirely 

3 T to 



r 2.87. b. ] Hilary Term, 1 2 Queen Elizabeth. 

to the fuccefibrs of the Bifhop, who at all tunes fince, at 

proprietaries, have enjoyed the benefice and profits there- 

of, as parcel of the pofleffions of the biihoprick. Now, 

' Whether this benefice by the zSt of diilblutioa be the 

right of the Queen or of the Bifhop, qu^tre^ in the Ex** 

chequer, between the Lady the Queen for Ccaj^ and the. 

Bifhop of SaifU DaviJu (50) And by the opinions and 

fubfcriptions of Yal£, Jokes, Dale, and Lloide, 

Do&OFs of the Arches, the tranflation of the faid bene- 

•T. F.. 4. 19. 8. E. 4. 6. gj.^ Qf ijjg college is void by the ecclefiaftical laws : and 
^.£.4.11. ^ f 

the rather, becaufe the Bifhop himfelf was to receive 

the profits thereof^ Alfo they held the creation of the 

Bilhop Dean to be void^ for default of fufficient words of 

creation. 

% Note, That afterwards, u in ACcbaglwias Term, h 

the 13th and 14th years of the prefent Queen, a fuhftan* 

tialjury of the county, of Herrf&rd pafled in the Excbe* 

quer for the fiifhop againft the Queen, after a thoroi^ 

^xaoaiaation of the ifiue. Whether the Bifhop of &eu4 

Pav'uP% was feifed of the aforelaid benefice named Id^ 

vartbf cum capell^ cU,Lanmnfi in right of his bifiipprick, 09 

in right of the deanery of the college aforefaid ? and fouod 

. in right of his bifliopriGk &c« 



Eaftcr 
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(51) A BILL of perjury was fued in the Chancery for SuitintheChancfryfor 
perjury committed there againft the form of the m!i'ft'V^™L«?i.'bl" 
ftatute. in the 5th year of the prefcnt Queen [c. 9.] ; and i".VL%iSr<,efcndm 
it was doubted, if the defendant would plead not guilty, i^ail not be fworn to 
Whether he fliould be fworn to his plea; and alfo to an- on imcrrogatorics un- 
fwcr interrogatories as is ufual in the ftar-chamber. And [^uJVufhority^ 
it was refolved, by the opinion of Catlyn, Dyer, >"«> ^["^"^ s- ^^•^. 

''* ' '9. faved by the 13th 

Saunders, and Whiddou, that he Inall not be fworn feaion. 

or examinerf upon interrogatories, unlefs it fo be that the ?j ^"^- '^^^"fv^^'^' 

Court of Chancery hath abfolute authority, and had ufed Dy. 302. b. 

to examine perjuries in that court before the ftatute ; for [^idc late 243. 1. 54.] 

then this is referved by the laft provifo in the ftatute as 

for the ftar-chamber. And if the Court of Chancery 

will examine perjury committed there (as it may by the 

ftatute) that ought to be by Latin bill, and the pleadings ^^ g 

in faj Latin, and ilTue joined there, and tried in B. R» [i.Eq. Ab. 128.] 

as is cuftomary in ftmilar cdfes. See Dr. Co/ens, 85. 

(31) AT. 5. Jar. B, R. ♦ 7%omas HumfArey indiftec} Lecefter for not repairing a road ; and 
this was qua(hed be^ufe it was in 'Englijn, 

If the Chancery be a court of record, 8. £. 4. 13. 244 £. 3. 65. feem not law; for upon 
demurrer it may tleterminc of a term and freehold. By Andrews^ reader of Lincoln* s Inn^ 
June 1628. fi. Harrifon Ch. Pr. 2. & 3. x. Lev. 242. Sec Yelv. iii. 1. Buill. 107, 108.] 

Tr/'/f. 19. El, B. R. '^ CJir, Knight, was indi£ked upon the ftatute 5. EL c. 9. of perjury, 
becaufe he had acknpwiedged an anfwer to a bill exhibited againft him by one Brooke &c. and 
was difchiirged, becaule the ftatute extends only to the perjury of witoeUes in their examiaa* 
lions &c. by VVray and other Juftices. [See Cro. Eliz. 148. x. H^wk. P. C. 330.] 

T- '■ .l.l.. !■ . .1. I p ■ , . Il.l I. .1 ...I . I ■ .1.11 ..I ■■■ ^ 

fa) But' by 4. Geo. ». c. 26. § i. All I ticc in England^ and in the Coyrt of Exchc- 
progeedingi whatfoever in any Court of Juf* ^ quer in Gotland, muft be in EngliA^ 
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chambVr!* Sir John Marvin's Cafe. 

ciaufe after he is touching Sir Jobn MoTviti^ will, it was moved 

▼wuVdircai^n,Tm[ot for a doubt, if one who writes the will of a man lying 

fWrgcry within ^.EL c. n^ortallv fick, infcit a ciaufe or article in the will after 

14* 

r inft. 170, cont.'. the teftator is fpccchlefs, and without memory, and he di4 

|af. Forger dc Fa«r ^ command the writer beforehand to put in that article 

Fa^ts 2. 13. £1.302. b. ^ * 

[i. H. H. P. C. 684. or ciaufe, Whether this be a forgery of the will, and 
3^6^ 337."And by al punifhablc by the ftatutc of the 5th year of the prefcnt 
Geo. 2.c,2 5.madeiK:r. Queen, [c. 14.1 or not? And it was agreed* and rcfolved 
forgery pf a will it by the bcft opmion there, that he is not ; nor was it the 
"^^Ti^ ^S^^,Sr\, intention of the makers of the faid laws. 

Tcfm Rep. 126.] 

(^2) Star-chamber Eafi. 3, Jac. [Mo. 7§9. Noy, xox.] Upon a bill of forgcrv agunft 
Combs^ for the luppofcd forgery of the will of i^. Bari^^ff^iff^, it was holdea by PoPHAMg 
Fleming, and Yelverton, that to omit a thinje or legacy^out of a will which he is ap-' 
ppinted to infcrt, is not a forgcrv \ but if he be dircaed to give land to one for life, v/ith re- 
mainder to another in fee, and ne omit the eftate f«jr life, this is forgery. Alfo by them. If 
one write a will without direction, and brinp it to the devifor, and he .allow it, this is good:' 
but if he then be of nonfane memory, the will is void ; yet it is not forgery, ^nd fo adjudged; 
but the filling up of the blanks b^ Combs at the time when BAakenBury was not o£ 
found memory, was taken to be a mifdemeanour, fo knowing him to be of nofifiEmc mcmovyi 
fol. 76. ' ' ' . . ^ . - 



Floteman againjl Bygot, one &c. in Error, 

An attorney of c. J?, fu- (53) I F an attorney or clerk of the Bench fuc any 

Jfffvifc^gc* "fha?r" find ftrangcr there, by attachment of privilege. Whether 

tT^ rfl?a"?e"?uiog he fliall find of ncceffuy fureties, or pledges to profecute, 

an a:torney. as wcU as a ftranger who fucs an attorney or clerk there 

i! 17. ^9.^E. ^4/27^18! ^y ^^^^^ ought to find pledges to profecute at the end of his 

K. 4. 9. 7. H. 6. j8. II. bill J And for the default of finding fureties in the end of 

Car. Cro. 92. Noy. 121. the couut, the judgment was revcrfed in B. R. on the laft 

Rcp.445. PatfiS. 14! ^^y of this Term, notwithftanding the verdift pafied in 

jac.Cro.418, 3.Buifl. debt; and notwithftanding many precedents that this is 

not neceflary in an attorney who is fuppofcd always pre« 

fent in court : and the words, if the platntiiF fhall make 

you fecure to profecute &c. are wanting in the attach* 

♦f 288. b. ] ment of privilege, therefore &c» * But yet there are 

(«;3) H. 14. Jac. B. R. Dr. B^fffry v. Moor, [Cro, Jac. 414.] Judgment that pledges fliould. 
be m ravillimtiit [i.f warH] and it is not aided by itat. 18. KIiz. [c. 14,] 

£. 4. Cur. B. R, '{' jen.Kii and D:tvifSf ju jjnant in an iuftiiur court reverfcd, becaufe na 
pledges. Thi> is \vj\. aided by any lUtutc ot Jeofails^ . 

1 many 



tafter Term, ti Queen Elizabeth:. [ 288. h, ] 

fti^ny precedents that pledges ought to be found in the 
cafe above faj. 



(a) By ih.fi 17. Car. i. c. 8. no judg- 
ment after verdi£b (hali be ftayed or rcvcrfcd, 
for this ocniflion, and by 4. Ann. c. x6. it is 
aided on general demurrer. See 3. Lev. 39. 



361. i.Wiir. zzl. 2. Wilf. 14a. And in 
appeal qf murder pledges muli be fouudt 
z. Scr. 854. 



Sir Robert Afton's Cafci 



In Cu a' Ward.' 



. 55. Fiuck. fo. 



(54)nrHE King being feifcd of the mabor of Rocke by The King may grant a 

^^^^ X . . 1 - rr manor, and except the 

his letters patent, demifed it to one Humfrey Coum and perquintes, 
Ornuj for twenty-one years (all courts and perquifites "g*,,^'^^*^ ynnot. 
of courts excepted) which eftate fVilU Child .hj fcvcral 
conveyances hath. The King grants the faid manor, with 
the courts and perquifites of courts, to Sir Robert Aifon in 
fee, who made a leafe of the faid manor (all courts and 
perquifites of courts excepted) to the faid Child for fifty ^ 

years, to commence after the expiration of the former » jj (^ - o « ^ 
Icafe. Sir R'Aert ASlon died feifed &c. and his heir 13. H. 7. 19. 
granted a copyhold of the faid manor according to the 
cuftom of the manor during the firft term of twenty-one 
years, fuppofing that he might lawfully do fo, bccaufc 
the courts and perquifites thereof are fevered from the 
manor by the firft exception made by the King during 
the term of twenty-one years; but after this term expired, 37- H. 8. 59. a. i. Mar, 

ir J •••11 -iii-r^?'. Dyer 173* 264. 

the lecozftd exception is void and repugnant m the leaie of Hob. 107, loS. 

th« manor, by the faid Sir R. J8onh heir being a fub- V^^- 870. Shep. Touch, 

je£t ; but not fo in the cafe of the King. And this was 

the opinion of Ed w A RX> Saunders, Chief Baron, and 

James Dyer, Chief Juftice of the Bench, in both the 

cafes above. 

(54) 16. AIT. 53. The King grams the patronage of a priory; a corotly palTcs without 
xncution, and the King f may not grant it to another, nor rel'crve it by cxprefs words. Sec 
4. Co. 33. Afi//6»'$ cafe, 2. El. 175. [ante pi. 25.] Scrogg*% cafe, M. 3. Jac. B. R. «*» GiObs. A 
man may Jeafe a manor, excepting a court leer, not baron. 3 1 . Eliz* 4> Wheeler ^ holden that 
a covenant that the leiTor ihall hold couns, is void. 

f Orig. Roignpoiu 
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BiQiop of Durham's Cafe. 
(5S) A MAN hath jura regalia before the time of King A grantee of the for- 

-^ rj J ^ rf jrr-. riJ fcitures of iraitois be- 

jErf. 3. and the cfchcats and forfeitures of lands fore 25. E. ^ is n..i af- 
Of traitors holden of him within a cetuin prccina. And lt^ti7o^y^iS 

3T 3 aftwrwaids 
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tory of the King*$ right aftcrwards by ftatutc of the 2C, £• q. rft. c. c. 2.1 made 

to them. Nor by 26. _ . 1 ^ ^ . • ^ f ** ^ , » r r- 

H. 8. c. 13. on account lor cxplanaiion of treafons, it is declared that the forfei- 
in^the^Sh^f o^^^^^^^ t"""" and efcheats in fuch cafes of treafons belong to the 
ers, cxcrpt Ju thofc for- KiDg, as wcU of lands holdcn of him as of lands holdea 

ftitures which were ^ 

made fuch by that fta- of Others ; and there is no faving to any perfon : Whether 
fonVc^rcatcd' fince the ^y this ftatute the cfcheats and forfeitures of traitors arc 
grant, he has no right ^^ken froin the fald Lord or not? And by the opinion of 

to the forfeitures. -' * 

Neither 1. E, 6. c. 12. ALL the JUSTICES and Chief Baron in the next Term, 
peals 26. H. 8. c. 13. as cxcept Carus, thc cfchcats &c. arc not refumed from 
u.lxoit^'^ ^°' "^** the Lord who hath fuch cfcheats &c. by the faid ftatutc. 
Jcnk.ccnt.6.c.i6 s. c. For this IS Only a declaration of treafons at common law, 
E.'' Vo! 'a Jl^Ts-^b.' which was made by thc King at the requcft of die Lords 
Dav 61. b. 63. a. de ^nd Commons in Parliament; and the forfeitures there 

provinonibusca.2. Raft. ^ ' 

Treafon 1. 1. H. 7. 13. cxpreffcd are not given to thc King by thc aft, but de- 
ft. Bulft. 226, 227. 3. , < 1 f 1 Tr> « « • « • 1 • 

Bui 157. Fine 75. 13. clarcd to belong to the Kmg &c. which is more than is 
?i'. H.^7*'i.^'i.^RaRi neceffary &c. (56) Alfo, by the ftatute of the year 
10. Raf. tr. 12. 19. 26. H. 8. c. 13. and by 5* & 6. £. 6. c. ii. it is cnaftcd, 
** That every offender being convifted or outlawed of 
** any manner of high treafon, fliall lofe and forfeit to 
♦ [289. a.] ^* * the King, his heirs and fucceflbrs, all thc lands and 
" tenements that any fuch offender fliall have of any 
*♦ eftate of inheritance, in ufe or in poffeflion, by any 
<* right, title, or means, at thc time of the treafon com- 
•* mitted, or any time after &c. faving to every perfon 
" and perfons, their heirs and fucceffors, other than thc 
** offenders, their heirs and fucceffors &c. all fuch rights, 
** titles, intercfts, poffcflions, leafes, rents, offices, and 
•* other profits which they fliall have at thc day of the 
** committing fuch treafons, or any time before, in fuch 
" ample manner as if thc faid aft had not been made." 
Whether by this ftatutc thc efcheats and forfeitures for 
treafon arc taken from him who hath jura regalia as well 
of lands in fee fimplc as in tail ? Note, By the firft part 
of thi« aft, flanderous words of the Prince, as infidel, fchif- 
matic, ufurper, &c» And alfo thc rebellious holding of 
caftles, or forts, or the King's fliips, are made treafons; 
and thefe and all other formerly created treafons com- 
4: Mar. 144.1. mitted out of thc realm are punifl:iable by indiftment 

and procefs of outlawry, as otlicr treafons committed 
within thc realm are. ' Alio the claufe in the faid 
aft of forfeiture is general for all manner of treafons; 
jj ^j and thc forfeiture of lands mentioned therein is limited 

to the King, his heirs and fucceflbrs, of any cftatc of 

inherit- 



Eafter Term, 12 Queen Elizabetlu [ 289. a. ] 

loheritance, and in whatever right fuch offenders hold 

thofe lands. And it muft be underftood that thefe words 

I. t9 the lOngf his heirs and fucajjirsy are not void and ai. Aflr.49.l>. 3. Bolft. 

fuperfluous for the forfeiture of lands in fee fimple and ^^'^^ *" 

for ancient treafons which were treafons by the common 

law at and before 25. Ed. 3. becaufe the law faid as 

much before; for fuch trcafon drew after it the forfeiture 

and efcheat to the Lord the King de nuro jure. (57) And 

in an afleihbly of all the Juftices and the Chief Baron, 

it was holden by all the Justices of bbth Benches and 

the Chief Bahon, except Hahpeh Juftice, that the 

aft of 26. H. 8. as far as relates to the treafons at common »• * *• Mtr. c 9. h 

« . i It « , I- -1 1 »^ 10. 3.1nft. i9.I>y. 180. 

law, remains unrepeabed by i. E* 6. [c« I2.J and i.Mar. stamf. 4. & 187. Godb: 
[c. I.] And for the efcheat and forfeiture of lands in tail, rJT'rcp. 340.^6! h. 7I 
or of lands in right of churches and monafteries, the party ^ *• ^^^^' ^' **• 
who hathyVtf regalia &c. Ihall not have advantage there- i29* *> *37. Ante 85, 
of; becaufe the King himfelf could not by law have the 63". ^' *^* ^* 
forfeiture of them before the ftatute. And alfo the . 
tenant in tail holds of his donor, and not of the Lbrd &c. 
And alfo for new treafons made fincc the grant of the [r. H. H. P. C. 14a 
faid prerogative, the patentee Ihall not have the for- ^13* 3*9! Poftcr 95. %. 
fciture &c. But for fee fimple land the faving of the aft f^;^^' ^'^' ^37- 641. 
will fcrve the Lord; by five Judges, Harper, Carus, 
Welsh, Saunders Chief Baron, and Dyer; but 
SouTHcoT, Weston, Whiddon, and Catlyn Chief 
Juftice, e centra. 



Sir Thomas Fitzherbert*s Cafe, * [ 289, b. ] 

(s8)ClR Thomas Fitzherberty Knight, brought a ravifh- Rtyifhment of ward 

•^ ment of ward in the county of Tork, fuppofing by Z\Jt..y''2^c the 

the writ that the * ravifh ment was made in the county wrong was committed ; 

' tho if the ward be car« 

of Derby^ and carried from that county into the county ned into another, ATg^. 
ciTork; and counted, that the tenancy and the figniory nicnffto*hjive the body 
by knight-fervice was in the county oi Derby. And the '^ ^^"^• 
ravilhment was traverfed and found for the plaintiff, and p'^^^ g ^ ^^^ 
judgment given for the plaintiff. And this matter was Wards. 12. 34. E. j- 

/». i^ , ^ •.../! .., Card. 164. Br. Iicu- 

aiugned for error above; for the original Ihould have 10. 21. E. 3. 42.40. E- 
been brought in the county of Z). And by the flatutc 3- > 
of ^Vefl. 2. c. 35. a writ which begins, " ^uej? ejl nobis'* is 
there framed, to be direfted to the flieriff of Tork^ whither 
Ae body of the heir was carried, to have the infant at a 

3T4 day 
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14. E.4. 3. b. 38. H. day in zovLit ad redikndum cut &c. But the original wHI 
. 14. . 0.7. 3. a- 23. ^£. ravifhmcnt ought to be brought in the county where 
the tort was cominitted* And fo was the opinion of th» 
Court. 



rftaiii 



The Lord paraiftount / qgS r ORD and Tenants The tenant made a Icafc for 

ftvowcd tor fcrviccs, the JL^ ^ \ r % \ 

phiniiflT proved aid of thc tcrm of lixty ycars ; and afterwards the 

hoid^for t^'yfarl^ ^crmor IS diftraincd by the lord, and brought a replevin j 
j'hercas he had a icafe ^^^ ^h^ lord avowcd for fcrvict of the Icffor in arrcar, as 

for nxty ; chisis imnia- ... . . . 

teriai,andwinnotcaop within his fce and figniory* The termor prayed in aid 
cUimiog 10 thc end of of his leflor, fuppofing by his aid prayer that he held of 
kffo.^"<^'hi:SfJof l^'^ •'^«o' by a Icafc for thc tcrm often ycars, and Ihcwed 
the revcifiqii thc commencement to be after the leafc of fixty yean 

commenced; and after joining in aid, they pleaded hv% 
8. £.4.13. i.do. if. del fu U feigniori and it was found againfl them, and 
judgment given for thc avowant accordingly. And af- 
terwards the leiTor bargained and fold the reveriion by 
indenture, enrolled according to thc ftatutc. The tcr- 
34, H. 6. 7.1. «. H. or <lied, his executor entered, and afterwards thc ten 
6 18. a. 20. E. 4. 10. years expired, and the vendee entered upon the executor 

j8 E.3.1. Eflop. 109. -^ . *^. ' ,. . - . \ .. , . 

^z. H. 62. 3^ H. 6 and diltrained on him damage-fcafant. And in replevin 
h'^.\%\ 4aE.*i. 30! brought by thc executor, the vendee would eftop him 
10. fc.4. 11. 5E-4 8- from claiming more thdn ten ycars by thc matter above: 

7. E. 4. 18. How. 81. ^ ^ * 

X. Ko AU. S71. whereupon there was a demurrer &c. And afterwards 

m H'lL Tcrm, in the 15th year of thc prefent Queen, 
having heard counfel on both fides in my chambers in our 
Inn in Fltet-Jifeet^ it was rcfolvcd by all the four Judges 
that this was not any eftoppel, becayfe the fhewing of 
, thc commencement and numbers of years by thc plain- 
tiff to have aid, whether thc number be more or lefs, if 
not material nor travcrfablc between the leffor and leifee; 
and alfo the land in this cafe is not demanded nor in 
7. H. 4. 50, i. 30. Afl". queftion, but the ferviccs &c. and fo the eftoppel is not 
4^- for the land, and then neither the vendor nor vendee can 

pei\ ^^ ** ^^ have advantage of this eftoppel. Wherefore &c# 



Trinity 






[289. b.] 

Trinity Term, 

12 Queen Elizabeth. 



The Bi(hop of Ijondoh's Cafe^ 



(6o)£. 



'DMQNDy Bifhop of London^ one of the commif* The Blihop of Lond^ 
noners of eccleiialtical cauies, was tranilated to fmner, is tranflatcd to 
the Arclibilhoprick oirerk fmce the laft ♦ Term. It was c^n'^au^'^^/.tt?. 
moved, Whether his authority to exercife this commiiCon 7* 
was thereby determined } And by the opinion of divers [ ^9^* ^* J 
Jufticcs it feeras, that it is not; but itjs faved by the fta- 
tutc I. E.6.C. 7, by the claufe, ** and alfo be it orJmned 5! M*r. 159. *^ Dy! 
^* and cnaaed lie. that albeit any perfon being jujiice of ajfife t^,^,^ dfpVoJk^l^' 
•* lie. or beinfr in any other of the Kins^s commiffwns whatever^ f-^* C.49C. 

^ '^ J 6 -U ^ [See note (a) to noie 

•* jhall fortune to be made or created Duke^ Arcbbijhof &c. (36) poft foL 355] 
1«?hich is to be conftrued liberally &c. 



Lulher againfi Banbong* 



(61) A Hufband and his wife Were feifed of a tenement jt, and his wife felfcd 

"^ in London, to them and the heirs of the hufband; Tf l^f^'ZSll/JlIl'fuftvJ 

and the hufband covenanted by indenture in confidera- * recovery there ac- 

, , ,,,. -r ,...«. cording 10 the cuftom to 

tiofii of twenty pounds, that he and his Wife would lutrer theufcoftherecoverors 
a recovery by writ of right in London^ to be had againfl \^^ ^Ift^tard* ^ dfat 
them by J. B. and C. D. (which is as ftrong to bind the [pYhe^fe ^f^.^^^d'hit 
right of zfeme covert by the cuflom of London as a fine at ^»f«> *n«l the heirs of 
common law) and that the recovery fhould be to the ufe good icafe when " 



exe- 



oftherecoverors until they made a good an4 fufHcient "Jlftct^h^ 
leafc by indcntute for a term of forty years. And after hcrhufhand. 
theitiaking, fealing, ind delivery of the indenture, then ["2^ ^y^'uk^ToT 
the recoVerors and their heirs fhould be fcifcd to the ufe Jcnk.cent,6,c. 17.S.C. 
of the hufband and wife, and the heirs of the wife. And pioj' ^J^, ',, rI^ Ab.' 
the recovery and leafe were had and executed accord- 388. ss^B^.c. 10*1. 

^ -^ . 155. 1 Ro. Abr. ^^Ji, 

ingly. Whether this leafe be determinable by the limit- 10. Co. 42. 47. 
ation of this ufe in the rccovcrors "until they have made 

(61) In the argument of Ficiefy^nd Yolland*% cafe. Mich. 1. Jac f Mo. 788] hoHen, That 
the ufe doth not arifc rothc hufband and wife and the hcii^ of ihcwitc, until the dcicrminatioii 
of the Iwife; for th« k^fc «ftops the raUing of the future ufe. [P« vd ou I'uwcrs, ? jo j 

tl.e 
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Mo. 631. the leafe, and by the limitation of the ufcs afterwards 

8. Co. 17. iii^ leafe be deftroycd, or not? was the fpecial vcrdift 

27. Eliz. rot. 75i, ^ ■' ' • 

a. Co. 65. 66. upon not guilty in trefpafs in London laft Term. And ia 

next Michaelmas Term the opinion of all the Justices 

was, that the leafe is good, and not def^iible by the 

[See Cro. Eliz. 764. wife, who furvived her hufband : for her ancient and 

854. 5. Bac. Ab. 384. 

I. Wood's Conv. i8o*] former right and eftate was gone and cxtinft by the faid 
recovery, and then the limitation of the nfc after the 
leafe made, raifed and created a new eftate in the huf- 
band and the wife ; and they claim under the recovery 
and leafe, and not by any title before,*" wherefore they 
ought to hold it charged with the leafe; and judgmcDt 
was given accordingly. And fo was the opinion before, 
of all the Juftices in B. R. with which Jeffery Serjeant, 

S. H. 7. 9. a. Dy. 162. would not be content. And quipre what remedy tte wife 
hath for the rent-arrcar which was rcferved upon the 
leafe ? &c. 



* [ 290. b. ] Fitzvvilliams againjl Copley. 

In formedon, the tenant (62) I N xht formedon by FUzwUHams againft C^ptey^ of the 

vouches C, as fon and Jt /• o • 1 t 1 • 

heir ot ^. the i'ou and manor of o. With the appurtenances, the wnt and 

th«5.thegrTndfaThcr,' count was' of a gift made in the time of Ed. 2. to one 

or any of his anceftors, fit%witiiams, and the heirs male of his body &c. and con- 
never had any thmg ^ ^ ^ ^ 

ice. is bad, without al- veyed lineally by divers defccnts to one William Fit%* 
feiikpf (Thimfcii^ un! vjiUiamsy who was fclfed in the time of H. 8. j. within fifty 

parol prayed td demur, that the faid fViiHam FiixwilUams died without heir male 

r mc and non-claim al- - . , , -,,_.. 

fo pleaded in bar, Re- of his body, and conveyed the land to Hugh Fttzwilhamsj 
i^iMw'iheVnc haVnoI ^^^ prefent demandant, as coufin and heir to the faid 
thing at the time ice. ffTmi^^ * Fitzwiiliams, bv One who was uncle to the faid 

but that a Itrangcr was ^ . ' 

fcifcd In fee, is good, fPVUcjm, and befaylc to the demandant, and fhewed how, 

for the feifin of a Ilran- - /. V ,' /. /• t> o »T-f 

ger is immaterial, and ^« 38 fon Ot /. the wn ot ic. &c. The tenant as to onc 
Joint-*Inure^ parcel "loiety voucUed to Warranty one as fon and heir of J. 
wiiKhis wifc,airo,piead- the fon and heir of E. &c* as of full ase, to be fummoned 

cd in abatemeuCy is bad . . " . 

after a plea in bar and immediately &c, and as to the Other moiety (except the 
the writ. ^Nor ^ihoSd nioiety of feven mcfluages, fifty-nine acres of land &c,) 
ita"tc'X"whl^^^^^ he pleaded in bar that a ftranger was feifcd thereof in 
tho* the demand be of fee, and being fo fclfed, a fine executed, with proclama- 

an entire thing; but for . i-ii ,. in /•f/--i 

the refiduc it ihaii tions, was levied between him and a ftranger of the laid 
f/n^ut o^par^ceK^ °^'" ^oiety (except as before excepted) , which eftate he hath, 
In formedon if ihe dr- ^itj^ ^n avcrmciU of a quict feifin in the conufee and 

maudaiu has judgmcoc * ' ^ 

himfelf 
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Mmfelf for five years after the proclamatioDs, without for part, no writ of er- 

... /- o 1 1 • ror lies before the whole 

entry or claLm of any perion &c. ; and as to the moiety matter is determined. 

excepted, he pleaded joint-tenancy of that by fine with [^*i-75-p|i«Co.Er.t, 

his wife, and demanded judgment of the writ &c« And ^^ r^,; ^b. 7*67.' Dr. 

the demandant as to the voucher counterpleaded it in this V^' h ^^T'J'^' I' 

•^ Cro. 639. 8. H. 7. 6. 

form, s. that the faid £•' the grandfather of the vouchee, 28. E. 3. 96. Dy! 341. 

or any of the anceftors of the vouchee whofe heir he is 46." J5. nf eVcounter- 

itunquam babuerunt aliquid kc. after the gift, and before 3l\7%^FiiIch^ 

the writ purchafed, unlefs jointly with C £). and E. F. *6- 



tx dono et feoffamento talis els et prafaio B* (the grandfather 
of the vouchee) inde foGlsj with an averment of the Con- 
tinuance of this eftate during the life of the grandfather, 
and that the faid C. D. and E. F. furvived &c. (63) An<J 3- n. 7. 9, a. 
to the plea in bar he took the exception, quod partes ad 
Jinem nihil habuerunt tempore Jlnis levatiy immo a ftranger wa$ ^r^^^ ^^ ^^ £^ 

feifed thereof In fee &c« and as to the plea in abatement 3 3* b- 
of the writ, he ajfirmed the writ and traverfcd. the jqint- 
tenancy, upon which they are at iffue of the country &c, a. Inft. 244. i. KcK 
And the tenant as to the counterplea demurred in law; h.^s. 15. b. n. h.*^ 
and as to the other moiety whereof the fine was pleaded \^' u ^^' ^ ^' *^* 
in bar, he maintained the fine to be good by feifin in ufe £• 3* 27- 45- £• 3* i^- 
in the party to the fine, and fhew.ed particularly how the 7. 13. a, 
ufe commenced &c. and upon this the detnandant de- 
murred in law4 And by all the Court the tounterplea 
was holden infufficient* becaufc it does not extend to the dV. Siu.^i. 8. Co. 88. 
feifin or poffeffion of the vouchee himfelf who is vouched ^'^' ^' ^' *^' ^* ^^^* 
of full age ; but if he had been vouched as within age, 
and that the parol fhould demur, then to* counterplead 
the feifin of the anceftors as whofe heir he is vouched, 
and alfo of other anceftors of the vouchee accQrding to 
21 E. 3, fo. 10. fuffices. (64) And note. That the de- 
mandant in the exception, quod partes ad finem nihil habue^ 
runt &c. after the immo above, conveyed the land to one 
of his faid anceftors in fee after the feifin of the faid 
fFill. Fitzwililam^ in the time of Henry 8, and that he 
died feifed of a defccnt to his fon, and that he entered 
and was feifed by force of the entail aforcfaid j and fo he 
Ihcwed even a later feifin than fVilliam had, by which it 
was faid he had abated his own writ, becaufc he does not Co.Magn.CJiaR«* 
make himfetf heir to the perfon who was laft, feifed by 
force of the entail. But the opinion of all the Justices 
wai^ that {bis Qiewjng fhall not dcftroy or abate his writ, 

becaufd 
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bccaufc it is not ifluable. The feifin of the ftrangcr it 
the time of the fine is not material nor of fubftance, but 
form of pleading* &€• And alfo darrein fitfin in formtixa^ 

tt'.Kii.'H. 7! V ^lu ^^ ^"^ ^^ ^^S^^» ^* "^ P'^* ^^ *® aaion of the writ, as ia 
H. 6. 20. 19. E. 4. 3. actions anceftrcl poffefforyi as cofinagey aid &c, but the 
B. 12 (.11. Dy. 278. 4. title of the demandant here is the gift, and not the feifin 
Liinii 3!*' "". ^k! %, ^^ ^^^ anccftor, and need not be brought of a feifin widiin 
^ '• fifty years according to the ftatutc of limitations } Where- 

fore &c. (65) And it was holdcn by Dyer, that die 
kncient courfe of pleading a fine was not to allege a feiiia 
in the parties to the fine, or any of them ; but generalljr 
that the fine was levied, for it may be of a reveriion of 
which no feifin could have been well alleged. And al- 
ways fince the flatute, i. £• 3. [c, i.] of ufes, fines have 
been levied by the cejluys que ufe &c. and as ftrong as if 
they had been of polTeffions and feifins, and confirmed hj 
fiatute 32. H. 8. [c. 36.] that a fine with proclamations 
Ra£ Fines 9. 1. R. 3 according to the form of the flatute, 4. i/. 7. [c. 24,] by 
i>y.88.^3iaL ' tenant in tail in ufe, fhould be a bar to the entail. And 

\ the exception to the fine, which is in the faving of the 

faid flatute, which adds to and enlarges the ancient 
challenge or exception of a ftranger to the fine, proves 
the ancient form of pleading in the fine as above, that is 
fine* g. * " to fay, which fine indeed was /nz/Vrf without any feifin pleaded 

in the parties to the fine at the time of the levying there- 
of; and therefore the addition in the exception, j, " «cr 
** anyperfon or perfons Jeifed to their uffy^ was given by 4. 
H. 7. Yet for fines of ancient times, i, before 4. jFT. 7, the 
exception quod partes ad fincm^ nee earum aliquis nibii hatu" 
irunt &c« remains flill at common law; which the other 
Juflices agreed to. And although the fine above was 
levied after 4. H. 7. yet as the tenant hath pleaded it with 
exprefs feifin in tlie conufors at the time of the fine levied, 
»f.H.7.a5.Piow. 105. the general exception as above is good enough, 
b. [Raym. 22.] ^^^j yj^^ rejoinder by tlie opinion of ali- the Justices 

was a departure from the bar, for it is fupported by a 
flatute made in later times, ahd in a manner falfifics the 
bar, in which exprefs feifin was alleged in the conufors 
3<.H. 6. replication 2 T. at tlie time of the fine levied ; and alfo execution thereof 
\^L\i,'E!X "s b. ^^ ^^® conufces, by virtue of the fine, which cannot be 
7. H. 7. 2. 42. E. 3. 5. verified by the ufe : but this ousrht to have been fhcwo 
48.E. ^11. 12. E. 4. ^ ° -._ - t o 1 f 

II. Plow. i^.a. II. H, before in the bar, according to 3. if. 7. [S* SWPU lo.joi 
7- Cw. 123. -175. J gift 
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a gift in tail pleaded in bar, and maintained by rejoin<» 

der with an /^^ ^124 ; otherwife it is of a gift in tail 

iuppofcd by the writ and count, and the gift traverfcd, 

where the demandant by replication maintained the 

count by an ijjint dona^ as 27. H* 8» [3. b. pi. 11.] in a 

writ of ward [forfeiture of marriage] for the heir of a * 

ciftny que ufty becaufe no other form of writ is given &c. 

(67) Joint-tenancy by fine pleaded, (hall abate the writ 40- E- 3- 30- «• if H, 

immediately if the demandant canqot confefs and avoid nancy 18. 21. R 3" 6* 

it; for he (hall not have a direft averment that he is fole L%«;c^56""13'e"3! 

tenant againft the fine, which is matter of record. And Vouch. 119. 20. H. ^. 

-, -w M- • *-t • Cro. 06. jz. E» 3. 

45, JB. 3* \Fit%. Ah. tit. Maintenance de Briefe 55.] the writ Vouch. 96. 24. E. 3. 36. 
ipfo fa^o (hall abate : but fee 15. H. 6. in Statbanty a di- 43. AJ.Iipiow.Ma^ 
verfity in pleading-it. But by all the Judges, joint-te-* **^'' "^* 3- c«^ 739- 
Bure of parcel Ihall not abate the entire writ, * but for V^^ - '* ?^\ 
the rcfidue it fliallftand; and this by many books; fee L 9 • -J 
thereof ow/^ [31. b. pi. 216.]. And although the demand ^o. H. 7. Cro 56. 
here be of an entire thing, as of a manor, yet it is other- ^^T; mure "I' Difr* 
wife of non-tenure of parcel of an entire demand at this 39*£i6. 5. H.7.7. 
day ; becaufe there the writ ought to have an exception, dfg.Ab«OTemV.^4M 
but of a jointenancy there ihould be no exception, nor n. H. 7. 14. b. Co. 10. 

of one moiety of a parcel as above : and here the joint- f*^*'. ^'}f^V* ^ 
./,,., ^ , . -. , ' [15. Vin, Ab. 183.pt 

tenancy is pleaded in abatement of the writ, after voucher 18.] 

and a bar pleaded, which affirms the writ to be good ; ^^^ ^l- 
which is diforderly and prepofterous, and therefore the 
Court ought not to regard it &c. Alfo it feems that the 
tenant is cftopped from pleading joint-tenancy in the ex- 
ception of one moiety, for by the voucher for one moiety 
before, he admits no exception in that moitty ; and the 
exception of any parcel of a moiety goes to the entire 
manor and to every part, fo he ought to have made tho 
exception as well in one moiety as in the other, 19. E. 2* 
[Fit%. Ah. tit. Briefe 845.] 4. [£. 3. 3. b. pi. 4.]^& ♦ 14. 
E. 3. vide. And afterwards, as to the moiety whereof 
the tenant had vouched, and the voucher counterpleaded, 
which is infufficient, judgment was given that the voucher 
(bould ftand. And as to the other moiety (except the 
excej^ion of which joint-tenancy was pleaded by fine to 
the country) the judgment was, that the demandant 
^ould recover feifin thereof. 



(68) And 
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II. Co. 39. b. 17. E.J, (68) And afterwards the tenant brought a general 
1 Eitw^p.^33.^h:6 writ of error before the difcuffion in trial of the joint- 

5. a, 1 1. Co 35. 36. H tenancy: and he veheraently prayed that the record 

6. Scire facias 33. the ^ , . r. t» 1 * ^ ' 11 

caff intended F. Eiror might be rcmoved into B. R. ; but the Court would not 
H. 5/7" paK 6." *^* agree to that before the whole matter of the demand be 
[2. Bac. Ab. 193. vin. determined, for othcrwife they would pi'oeecd in the plea 
"*^' i without warranty. And alfo the writ of error fays, quod 

Ji judicium inde reddiiumjit &c. and this word indc goes to 
the entire demand &c. And it agrees with £. 33. H. &• 
[22. b.] & £. 34. [41. a.] in the end of a long quear§ im^ 
fcdit, and E. ofi. H. 6. in title fieri facias in FitTJxrbertj 
[pL 3. in a pracipe quod reddat of land and rent^ where 
judgment of the land and damages for it^ but not for 
cofts, was given ; but for the rent the plea was not de- 
termined : and therefore the whole record could not be 
[11. Co. 41. a.] removed. Otherwife of two feveral pracipes and feveral 

z. Ro.Rcp. 125, 126. counts and pleas : and yet peradventure a fpecial writ of 
error might fcrve in the cafe of a pracipe of lantl and 
rent; therefore jK^rrtf thereof in the cafe above ? AcconP 
bI';. 29. 11, zJ'y b! 2*. 7. R. a. [;Fit%. Error^ 68.] where aid prayer may not 
name pre cnt i. j^^ reverfcd for error before that the principal plea be dc^ 

' (68) AT. 17. Jac B. R. The Lord the King againft the fraternity of Dublin, [Palm. i. 
». Rol. rep. 113. 125.] Error brought upon a judgment given in a quo 'warranto in jB. J5. ia 
Ireland \ and the judgmeAt was given as to fomc Ubenies that they Ihouid be feized iato the 
King's hands, and that the defendant capiaiur : and as to the other liberties no judgment, but 
curia adv'tfare vult. And now Whether this record may be removed befotie that the entire 
matter be adjudged, is the queflion \ or Whether the whole caufe ought to be determined be- 
fore the writ of error ought to be brought } And it was adjudged, that the writ of error wai 
well brought, for tlie judgment is quod capiatkr pro jine% by which they (hali be imprifoned ; 
and if they ihall not have a writ uf error, they will be without remedy : and afterwards a j£(fi 
facias was awarded. 

40. £//s:. £. jR. <f WtU V. Mathcujs^ in acooont judgment was given that he Ihould acconntf 
no crroi- lies until audit detemiined. [See Cro. Jac. 356.] To in the cafe of partition before the 
laft judgment, as was adjudged in the Countcfs o( ifartvick^s cafe. So [i. Leon. 193,] befm 
v/rit of enquiry of damages be returned, nocwithftanding the firft judgment given i for the re* 
cord is not perfe£b before judgment given of damages, as was adjudged between <t> Prcfioa and 
Collis, 30. EIB.R. 

M. 40, 41. £//s. Counte/s of /^^irw/Vi's cafe againft Lord BarkUy. [Cro. £^2- 63c. 642- 
Noy. 71. Mo. 643.] in partition, after judgment that partition Oiould be made, and before the 
judgment is complete, erroirwas brought, and doubted alfo; and there PopHAM took the 
aiftin6kion, where the fecond judgment is only matter of office there error lies otherwife, if it 
be an a£t of court, as upbn a writ of enquiry of damages there it lies, for all is alTeflld by tike 
jury, otherwife where thecoun is to do anything. (<z;ix.) to afiefs cofts &c. and this he (aid 
>vould reconcile the booK$. And afterwards at Wejlvi, in Term in the fame cafe, Tanfield put 
a difference, s. where judgment is given for the principal, 5. upon demurrer in aliife, ejr&ost 
firma: &c. there error lies before judgment given for damages which are acceijbry j but ochcr- 
wife in trefpafs where damagts are the principal. And this di{lin£i:ion was confirmed by l*o?« 
HAMi but FENNERfo«/r^i /. That error dbes not lie until the plea determined; as upon award 
to account : to which PoPH am anfwcred. Where judgment is given of the principal, as far ai 
relates to that, the plea is determined j but upon an award to ac9ouq^j nothing is determioed^ 
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tcrmincd; in a note. Sec jB. 17. E. 3. [32. b.] in Jamin 
fre/attmtnt contra, (a) 



(a) In the MS, in the Inntr 'temple Li- 
brary, there is fome further account of this 
^aic, as to other points, as follows : <* YoRKE. 
*• Fitvewilliam brought a /«?^ Jijfeijin again ft 
*• Copley for the moiety of the manor otS, in 
** the county aforeiaid (except the exceptian' 
*' mentioned in a cafe above) [Supra, 290. 
** b. pi. 62.] wherein judgment was given 
«< againil the tenant upon a dcminrrer in 
•* law. And it was doubted, Whether this 
^* writ might be judicial, j. made and retum- 
^ cd in tl^ Bench, or ihoold be original out 



*' of Chancery ? But it was hoiden, that the 
** tenor of the writ which fays monftravit 
** nobis &c. in the fame manner as in redif- 
«« fcifin, [F. N. B. 439, 440.] and alfo the 
" ftatutes \piMeTtony c. 3. and/f^. 2. c. 26 J 
** prove, that the annplaint of this injury 
** ought to be made to the f Queen in the 
*' original Court. And alfo that the flieriff 
'< himfelf ought to be in perfon at the execu* 
" tion of the writ, and fit a% judge there, 
** and not hi* iiadcr^ihenff ^ 34 was in this 
" cafe," 



t Orig. al Wymesm 



(60) A MAN feifcd in fcc-fimple of copyhold and cuf- A copyholder dies, 

£y^ ,j.j.^_ J , . J. - kaying two daughters 

tomary laad, had mue two daughters by differ- by didbrent yemers, 
•nt venters, and died feifed thereof; the daughters en- !'«' E admitttt* 
tered, and took the profits of it for feveral years, without 7^ !**' poflcifion was 

* 4. . . lumcifni to entitle her 

any admittance^ or taking of it in the court of the Lord, collateral heir. 
The eldeft daughter died without iffue; and afterwards ^v^xI^^^mI z^Af 
the younceft is admitted to the whole as fole heir to the **. ~'^n»"J5^^ «!«f'ns 

J o ^ rnvnarxy^ li the infauc 

father. Whether the next heir of the whole blood to «*^5 ^^^^ admittsnce, 
tiie eldeft daughter (hall have. the moiety? And by the . co 21 a^ 22 
0pimon of Welsh and Dy£R Jufiices, die polTeiGon Kitchen 87. 117. il 
aiforefaid, without any admittance, is * fufficient in law °^ p ' ^°** ^ 
ta make the collateral heir inheritable &c.:.and it was L V • • J 
ordered by the Lord Keeper accordingly. A fimilar cafe Co. 4. %%. Mo. 597. 
happened in E. 14. of the prefent Queen, which was^ 
That a copyholder had iffue. a daughter by one venter, .^ , . - 

*'' -T3 y 7 Dy. 30*. pi. 46.45.E* 

S|nd afterwards a fon by another venter, and died^ the s- 26. a. 3. BuM. 23S, 

fbn within age; the lord of the manor committed the i4.E^4?5/ii.Aff:27! 

cuftody of the land dttring the non-age to the mother of "*^;^'*' ,2' ^'l" 

the fon, who entered : and afterwards- the fon within a^e ^fl' 6. Kitchen 117. n. 
J. J . 1 t . r,- , • t . B. 145. 2. E. 4. 5. 6. 5. 

died without any admittance of him as heir, u by paying £.4. 7.b. 3. Co 42. i. 

fine or doing fealty. And the daughter, who is his fif- \l^' 5°*- '• ^^- 

ter of the half blood, prayed to be admitted: but by the r1.Btti.42. 2. Lev. 107, 

opinion of Catlyn and Dyer, to whom the queftion ,57, and"fte*'S»Jm/I 

was referred, (he fhall not be admitted; bccaufe the pof- ^^^^'^'^i^y^' Y'^l' 

(effion of tlj9 xpothcr, as guardian, gayc a£lu^ poffeffion Term Rqi^ 198.J 

to the fon« 

(69) 13. £/. rot. ia«9« [Mo. 125. pi. 271] Between ¥bhnet and Facie ^ it was adjudged 
that the pofleiiion of the termor fhall be the polTclflon of the heir, and that it fhall be the pof. 
ieffion ot the brother without admittance, for the feifin given to his ancefiors fufiiceth for him 
■nd all his heirs } bift he is not tenaat to the Lord lu^tU yimittcdy nor is a purchafer feifed 
fUI admi^tai^cef 

(70) THE 
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yh«^King during the (7o)nrHE King prcfcntcd to a void prebend, by rcaftn 
fents j4. to a prebend, of the temporalities of a Bifhop, the fee being 

tionrr« *ii»^*^«n °«»^ vacant; ^nd before iqftitution the King repealed his prct 
Chapicrina.iihim,and fentation ; and notwithftandinc this, the prefentcc after* 

the Kmg ratihes u; on ... » » r 

the death of ^.tho* the wards IS inftltuted and inftalled by the Dean and Chap-; 

znav prcfl'nt again, TJ^ ter, being guardians of the fpiritualities during the va- 

v;id."B'""jfTh: cancyofthcfce; and afterwards the King reciting that 

l>ean and Chapter muft thc prefcntce was in, canonicallv inftltuted of his prefen- 

aoc have notice of the / ^ . ^ 

repeal. tation, ratined and connrmed the prelentation ; and he 

38. H, 6. 15. 10. H. 4. died incumbent* And in thc mean time a Bifliop is cre- 

3. x8. h. 3. 21. 9. H. . *^ 

6. 21. 15. £1327. t. ated, the King mall have the prefentation over again» 
344. b^Qn^lmp.'i6'. notwithftanding his confirmation, T. 25. £. 3. fo« 47. 
56"i.^"»^Ro.^ ^iM* [9^' *• P'^ 35'] bccaufc he was not in of the King's pic 
353- 4-35'* 9- ^ ^ fcntation, and by confequence the confirmation void &c. 
Ca 28 44. £. 3. 17. b! and fo judgment was given for the King, as it is faid, 
RolAb^j^'N-'kli' ^'"^'. Whether he ought not to allege that the repeal 
w1?' f ' ^' Afl- ^* *'* ^** brought and ftiewn to thc guardians of the fpirituali- 
Aiu 8. 38, il, 8! 15. 7. ties before the inftitutiori &c. fo that they had notice of 
13.^4! M*(^ Imp. *^ repeal as of a new commiffion &c. And fuch a repeal 
3. 38. E« 3. 4. «. Dy* is alfo called a revocation, and is direfted by thc Rfgiflng 

3*7> 339' ^''* ii. 4" *• . 

14. E. 4. 1. b. 38. E. fol. 304 & 305. to him to whom the prefentation was di-r 
191, '153. Lne a. Noy Tcftcd, with zJtgHificamus vobis &c. that he exprcflly hath 
91. 2. Buift. 188. revoked his former prefentation. Sec in quareimpedst Fitz. 

[Watj.Clcrg.Law223, ^r* r? o i a t^ i.- 

224, 225. 1. Leon. 156. T* 31* £• !• io5. that a lay-patron may not change hi( 
3.^ Mod. Ent 84, 85, prefentation any more than a fpiritual one may. Sec for 
[2. Black. X046.] a revocation, //• x8. fol. 348. [a. pL u. poft.J and for 
3 prefentation changed by thc King, 

(70) W. 8. Jac. C, B. Cahert v. KitcAfn, [Lane, 71. 100.*] adjudged. That if thc Queei 
after prefentation, and before indufbion die, pieAsnution made by the luccelEor is gooci, witboitt 
making mention of the firft prcfenution. 



iyrt'^of °hrKi"ng,}ri C7OTT IS found by office by a diem claufit extremum, that 
fcrjua fervitia tht j\i' thc lands wcrc holden of the L,ady the Queen, 

i^on know not, and a, , , .. ,, , ., •_ 

«i:/i«i/«y«i»M«/«w there- but by what fervices the jury know not ; whereupon a 
orcr^rerdfnit'b!. fri! »»^^'«^ inquirendum was awarded, by which the tenure was 
vcrfcd, it is wholly void, found to be of a fubjeft, and all other points found in 
Lty^lU^^S^Djs^s*"' certain. Whether the firft office remaining in force 
b 248. 3o'». B. N. c. Qught to be traverfed by the party, or not? And it feemed 

141. Hob 50. 5. Mar. o j i j^ 

r I. b 8. 1 o. 168 b. by the opinion of the Couni'el of the Court of Wards, 
690. Uaf. EuLri 19. ' that there needs not any travcrfe; but thc firft' office is 
[1. B). Oom. < 8 3. Bi. wholly void ; and thc mcliui in^utre^tdum is iu thc. nature 

Con. 2 «S. 1 2. Car. 2. c, ' _ 

.+.] of 
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of the firft writ of diem claufit extremum; and this by the 
fenfe of the ftatute 2. and 3. E. 6, c. 8. 



Norris's Cafe, and Campian's Cafe. * [ 292. b. ] 

(72)T^HE parifh of Hurjly extends into the counties of The parifh of if. er- 

* n /. J Tj-r-i u • J' • • '^i-* i_- i_ tending into two coun- 

Betks and fViUsj being adjoining; withm which ties of iS. and fV, ieafe 
parifh is a dofe of pafturc * and meadow, called CaUeji, t\:^^vX''<:[H.t 
lyinff in the county of H^thsi and a Ieafe was made there- *j»c county of Atho' m 

r f . 1 ■ o- fv itr faa the clofe wt» in ;r, 

of for a term of years by indenture, by Sir Jo. Norris, to Is good. But where the 
one Thomas Goueldj by the name of bis pafture and mtadcWy ^^^{^ miftakcn, the 
caUed CalUySy in the pari/h of Hurft^ within the county of lc*fc>^»«*- 
Berks; which Calleys, in truth; is in the county of PPl/ts }l^ ^^ , * ^°^'^ _ 
&c. Whether it fhall pafs or not ? And by the report of 6. 80. b. 3. Co. 10. a. 
Saunders, Chief Baron, the Ieafe was holden in the ^\i, i 9.*HT6.*ia, 
Exchequer to be good, and fo ruled on great dclibcra- ^^^^yf'l'^^^^%,},] 
tion and advifement ; and not like a cafe in the Court of ^^ *• 33 *-,^y- 3'6. 

40. Aff. 8. 26. Ait 38. 

Wards, H. 16. of the prefcnt Queen, which was, that one rstep. Touch. 246.810. 
Campion by deed enrolled, bargained and fold a houfe in Ab. Grants H.] 
the parifh of 5/. Botolphy without Bijhopfgatey being in the 
tenure of one Williams^ by the name of his houfe in the 
parifh of St. Botolphy without Jldgate^ in the tenure of 
fpli/iams; f that is extremely difficult to make the pur- 
chafe good, bccaufe the thing aliened hath no name ex- 
cept the name of the parifh, which is miflakcn. Note, 
That there are four parifhcs o(St. Botoiph in London, s. 
without Jldgatty Bi/hopfgate, Aider/gate, and Billingfgate. 
See this again E. 18. of the prcfent Queen, fo. — 

(72) Eaft. I, Jac, Between ^Skipwith and £////, and others, upon evidence to the jury it 
was holden by the Court, That if a man bargain and fell his manor of Grandfen^ in the county 
of OxQK, whereas he hath not any manor there, but in the county of Cambridge, it (hall not 
pafs J othcrwife if livery hath been made. 

t Eaft, IK,, EL Man WOOD thought contrary to Dyer in this cafe, that the houfe would 
pafa well eoough, notwithftanding this incorreft calling of the parilh ; for there is a fuflScicnt 
certainty iu the commencement. 



3 u Michaelmas 



t29».b.] Michaelmas Term, 

1 2 & 15 Queen Elizabeth. 



Bcdinfield againft the Archbiftiop of Canteibury 
and Pickering, Clerk. 

tko' the preftntee to a (l) A Lay-patron prcfentcd to a church vacant by 



preftnteete. (') A Lay-patron prcfentcd to a 
tf Xfi <J"th, a man, as if a clerk, 



"^Z%m tf X«Vd; <J"th, a man, as if a clerk, but In truth a mere 

jnftitutcd, and induftcd, layman, who by the ecclcfiaftical law is not capax teneficiu 

there in«ft be a femcncc •' ' '' . . /,. , 

of nullity before unj' and yet he was prefented, admitted, and mftitutcd by the 
the*ord'inary*muft give Ordinary of the place : and after a year from the time of 
notice 10 the p^ron of .^^e dcath of the laft incumbent (no fcntencc of depriva- 

fucn icntcnce before ^ ^ ^ ^ ^ 

any lapfc cm incur. tion being brought forward) the metropolitan collated 

[Be^da9^.]'^*'' |s- C. ^^* ^^^^^ ^^ ^^® church, devolved to him by lapfe, with- 
I. And. 16. J out any notice of the incapacity aforefaid, or of the cc- 

14.' H. 7.21. & 28. 4 clefiaftical law in this cafe, previoufly given to the pa- 
Co. 49.' b. 5. Co. 102. tron. Whether this clerk fliall continue to enjoy that 
15?*^ jac!^'cro°. * 463'. benefice or not? And this cafe appeared in qume impcd'it^ 
Gouldib. 35. 52. ' brought by Bedhfidd, Efq. againft the Archbiftiop of C. 
and Pickerlngy in which the patron counts for title to prc- 
fent on a vacancy of the church by the deprivation of his 
faid prefentee, canonically deprived; which was not de- 
nied by the anfwer of Pickcritig the incumbent; but the 
cafe is as above fet forth. And in the cafe abovefaid, 
the definitive fentence was pronounced in the Court of 
Audience of the Archbiftiop aforefaid by Dr. TuUy au- 
ditor of the caufes in Canter Lury, for Plcbring as the true 
and lawful reflor and poffefibr of the church aforefaid ; 
and that Townjend the layman had no lawful right, title, 
* [ 293* a, ] or * intereft in the fame; nor could he by any means 
have ; but therein impofed perpetual filence upon him. 
And this fentence was afterwards confirmed by argument 
in the Bench this Term, by three Doftors, s, 'Dale, Foordtf 
and Barkileyy thither convened by the decree and order of 

(i) Cojierd ^^\n?i one Ifyndctt. [Cro. El. 775. 3VIo. 606.] A layman is prcfentcd &€• and 
makes alcafe for years (which is confimied by the patron and ordinary) and afterwards is de- 
prived by fentence declaratory, yet the Icafc is not void, but good : for'when he made the Icafc 
he was pzrrotide/a^Of and the deprivation IhaJl not have aich relation as to make him no 
^rfon ab initio^ ahhough it be but declaratory; for the fucccflbr fliall not have mcfne profits. 
This cafe wai Irin. ^%.Eliz. B, R. and entered £. 42. £/. roi. 127. [See 3. Bac Ab. 3C6.] 

the 
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the Judges there ; and that Townjendj on account of his 8. E. 4. 2. a. %i. H. 6. 
in-idoniety and incapacity afore faid, never was reftor, nei- \^ JJ^j a75. H. 7.2a 
thcr de jurt nor defailo^ and that the Bifliop is not bound 5- Co. 38. 
to notify a defefl of this nature to the patron, occaufe 
it is notorious and ignorantia juris nemlnem excufat. But 
other doSors afterwards denied this, and alleged that the 
opinion of Lindwood who \v^s jut ifperituSf and fkilled in 
the ecclefiaftical law of this kingdom, was, that the patron 
ought to have notice of this fort of incapacity. And fee 
M. 7, H. 6. rou 523. that a mere fpurious or baftard, who 
is incompetent and incapable of a benefice with cure by 
the ecclefiaftical law without an apoftolic difpenfation, 
was prefented, admitted, and indufted, and as parfon /w- 
parfatue continued in the church of Henghaniy in the 
county of Norfolk^ for thirty years and upwards: and one 
as coufin and heir of the patron who prefented him, 
brought a quare impedh againft the baftard himfclf, who 
as incumbent pleaded to an iffue of the country, which 
was, Whether the patron who prefented, and the Bifhop 
"who admitted him, knew the whole matter above at the 
time of the prefcntation and admiilion, as he the baftard 
had in pleading alleged or not; becaufe if they had known 
&c. then the incumbent fhould not be removed at the 
fuit of the heir of the patron hy quare impedit^ as it fcems 
by that plea. And by the opinion of Dr. Lewis, Judge , 

of the Admiralty, declared in writing, Townfend was in- Co. 102. a. 14. H. 7. 
cumbent dtfa^Oy though not dejure^ through an error of h. 8. 6. 9. E. 4. 24! 
the Bifhop; aiKi therefore he niuft be deprived by fentence ^^' ^^' 
declaratory before the church can be adjudged void, and 49. 50.] 
thereof the lay-patron muft have notice. 

(3) And afterwards, in Hilary 13th, it was argued at In pleading a fenrence 

-11 % • , , - , . of deprivation, it is not 

the bar, and exception taken to the count, for that it necdVarv to jhcw before 
doth not Ihew where or before what ecclefiaftical judge whatjudgei\ was given. 
the deprivation was, et non allocatur i but if it be denied, Dy. zHs^pi/aS. Dy. u 
the plaintifFas to that afterwards may well neverthelefs ^^-Co. a^. 
fhcw it, by having a writ to the Bifhop to try the depri* 
vation &c. But there were three objeftions to the bar. 
I ft, Becaufe the defendant fays a^io non before he enables 
himfclf to plead in bar, s. by fhewing how he was in- 
cumbent and poflcffor according to ftatute 25. E. 3. Raf. Adtrowfon 33. 
which ought to be firft fliewn; and then he fliould fay 
o^io non, Incaufe be faith &c. Alfo when he hath (hewn 
3 U 2 the 
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the avoidance of the church before the prefeniment of 
ST. who was a mere laic, by the death of one Ikyn, he ac- 
knowledges the prcfentation by the plaintiff of Tou/n/cnJ 
to the Birnop, and his admiflion and inftitution by the 
3. Keb. 817. Bifhop, per quod eccljia ilia rentavjit vacua de jure &c. which 

is repugnant and abfurd &c. Alfo no anfwer is made by 
the traverfe or confeflion and avoidance of the faid cano- 
nical deprivation &c, which ought to be; but he ought to 
have pleaded the fcntehce of nullity which was given in 
the Court of the Archbifhop againft T, and have con- 
♦ r 20':. b ] eluded his plea with a which is the fame deprivation * whereof 
the plaintiff counteth he. and then the matter in law, j, 
wheiher the metropolitan or ordinary ought to give 
notice to the lay-patron of the incapacity of 7^ and of 
his deprivation, for that he was a mere laic &c. might 
Gouldf. 35. 2. Ro. Ab. have well come in queftion, And 38. -E. 3. [2. a.] The 
ti/jST^ "^^ *' ^' Bidiop refufcd the prefentce of the Earl of Jrundely be- 
caufc he was perjured by his own confeflion before the 
fame Bifliop in a caufe between the Bifhop and his 
Cliapter (but thereof there was no conviSion) and fcnt 
notice thereof by the fame prefentce to the patron, and 
21. E 4,18 14 H 7. ^^"^ ^^* taken upon the confeflion &c. " De idonictate 
21. 5. E. 4. 3. 22. H. 6. u pcrfona prefentata ad h;ncfkium ecclcfiafilcum pertinet exami" 
** natio ad judicem ecckfiaflicum*^^ Articuli Cleri^ [9. £. 2. 
ft. !• c. 13.] Fit%herb^ titulo ^uare Impedit in Natwd 
Breviumy [fol. 83.] fays, Where the bifliop refufes the 
patron's clerk for non-ability, or for crime, he ought to 
give notice thereof to the patron, or othcrwiie he (hall 
8. E.4. 2< a« not have advantage of the lapfe. And afterwards Har- 

per, WfLSHE, and Dyer, argued at the Bench, and all 
agreed, that the plea was not good for the caufes aforc- 
faid. Alfo it does not flicw exprefsly the title that the 

metropolitan has to collate by lapfe &c. And for the 
3. Cfo. 775. Mo. 606. . 

228. matter in law they all argued, that by the admiflion and 

[vvtt8.cierg. Law 31. inftitution of T. the church was full of an incumbent to 
all intents by all laws, and in the intendment of the law 
of the realm ; and then if it was a plenarty until fentcnce 

5. Co. Toi. Dkr 3n. of deprivation or nullity, or declaratory fentence be eivcn 

l^El. c. 12. whereihc . Vi 1 • • . ... . 

admittance of one who againlt this mcumhent, he rcmams mcumbent in our law, 
in "aw. i!'Ro"'R*p,^°7. Then by the fentence, there commerced a new avoidance, 
Ro, 476. 2. Ro. 220. j^nd confequently a new title to the patron to prefent. 
And of tliis avoidance to which the metropolitan was 

privy 



1 
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privy (by his officer or commiffary who gave fentence 

of this nullity by the authority of the metropolitan]^ he 

ought to give notice to the patron, or otherwife he (hall [Secij. Elc. xi.§8'] 

not have benefit of the lapfe &c. and fo of rcfignation, l^T' ^^' ^ *^ ^*^^' 

or fuch like cafe where the Bilhop is privy, or party to 5. «. e. 4. 3. 28. 16. 

the caufc of the avoidance &c. And fo thev all concluded , '"J*!" ^ 5' ^^^ "^ 

* I. H, 7. 9. 21. E. 4 2g» 

againft the defendant, and that the plaint ifF ought to have ^f- Siu. 116. Dy. 194. 
a writ to the Bifhop &c. to which Weston alfo after-^ B.'n.c.504, 
wards agreed. And fo it was adjudged. And the plaintiff 
remitted the damages* 



Walrond againft Pollard. 



(4)y0HiVG00i)il/-//JV, Clerk, being Prebendary of the A prebendary gWrs, 

^ prebend of Qirr^, in the cathedral church of /-T./fi, Y::^:^.ro1C,\::t 

by his deed enrolled in the Chancery, bear) ncr date the ''jf>*<**^f'*amprtbfndam 

^ . ^^ ^ ^ de C. et terraj ft fiojef^ 

twenty-firft day of November m the firft year of the reign >««, a omnm MUi^hri- 
of King JB. 6. gave, granted, rendered, and confirmed tp' 'dl'ZJlJefjl^yfeaal' 
the faid King by the name oi Ed. 6. i. Edwardo fexto An- '^^ u]' d^clHuySoZ 
glliP Francia i^ Hiberttiit regi^ fidei dcfenjoriy Iff in terrain /«^««'«o" Thisisagood 

1 1 r £ r c^'TTt ' r * - t » refignation to the f«- 

iccujta Angiicana Is Hibernica jupremo capiti totam frebendam preme head of the 
fuam de Currey in ccmitatu Somerfet^ ac omnia mancriay terras, ccpt^'^it' sis wclT « "he 
tenemental proficua^ po/Tefliones^ jura et hareditamenta guipcun' »ron»cdiatc ordinary, 

/,, .'^•^ , ^, tho' as King he needs 

que J tam fp'trituaiia quam temporaBa, ac omnem et omnimodam not give notice thereof 
plenam et liberam facultatem, difpojitlonem^ au^oritatemy et ^ ^P*"^"- 
* poteftatcm diff a prebends pertinentemy fpe^antemj appendentemj #r^ ^ i 
^ve incumbentem aut ut parcellam l^c. habendum et tenendum 
etdem Regi baredibus et fuecejforibus fuh ad eorum proprium 
ufum imperpetuum ad omnem juris effe^um iffc. with a claufe 
of warranty for himfelf and his fucceffors againft all 
pcrfons, (5) Afterwards (by aft of parliament commenced 
the 4th day of November, and finiftiing the firft feffion 
thereof on the 24th day of December, in the faid firft year 
of King Ed. 3.) the ancient deanery of fVeiis was utterly 
diflblved and extlnguifhed, and a new deanery ercfted, 
and the nomination and patronage of the new Deans for 
the time being, appointed to the King, his heirs and 
fucceiTors ; and that all lands, poiTcffions, and heredita«> 
ments, as well fpiritual as temporal, and alfo quotidians 
and dividends belonging to the faid Prebend of Currey, 
ihould go and be to the Dean for thp time being, and 

3 U 3 to 
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to his fucceffors for ever, with a general faving of the 
rights of every man &c. except the Bifhop of Bath and 
the* Prebendary of Currey^ and their fucceffors &c. and 
after this aft paffed, s. on the 7th day of Januaryy in the 
firft year aforefaid, Goodman was made Dean by the 
King's letters patent, and after this obtained the Prebend 
of fVyvelfcomey in the faid church ; wherefore he was after- 
wards deprived of his Deanery and Prebend of Currq^ as 
having two dignities and promotions in one and the fame 
church. Now, Whether by virtue of this deed and grant 
of Goodman made to the King of the faid Prebend of 
Currey^ and the aft aforefaid, or either of them, the prebend 

Py. 273. pL 35. and the funftion, and canonry thereof was fully diffolved, 

cxtinft, or determined, or his right given ot reCgned, or 
not, was the queftion between the parties in trefpafs. In 
whichjon not guilty pleaded, the fpecial matter above of 
the deed and aft of parliament was found by the verdid, 

I. Sid. 389. And fix Doftors (Civilians) ably debated the cafe in the 

common bench pro and contra ^ and by them all agreed 
that the Prebend could not pafs to the King as a grant of 
it; but if it hath gone out of Goodman^ it was by refigna- 
tion only, which (they agreed) might well have been 

[Wats. Cler. L 19. 3. ^^^^ ^^ ^he fupreme ordinary, viz, Sufremo capiti icckjutf 

Burn. Ecc. L. 298. 3. as wcll as to the immediate ordinary of whofe ffift and 

Mod, Ent. 100. 1 01.] . ,^ T^ 

Co. Lit. 344. 2. Ro. collation he took it. (6) But whether the words of the 

Ab. 358. Roi. coDUD. jg^j j^j.^ fuflficient in law to refign canoniam Jwe canoni' 
433. 19. H. 6. 35. ^ . ° . . ... 

catunif without exprefs mention that it is the ipiritualitj, 

and moft worthy part of the prebend and promotion, and 

was and might be before the Prebend, being the lay part, 

and given only as a reward for the funftion of the other, 

they differed : yet they all agreed that refignare is not 

a term of law, but renunciarcy cedere^ and dimittere are the 

ufual terms of refignation. Note alfo in this deed the 

words ** Animo deliberatOy certa fcientia ct mero metu ix qui* 

** bufdam caujisf juftisy et i ationabilibus fpecialiter movenfitus 

" ultro et fponte dediJJiP &c, and after the habendum Wr. 

thefc words to the King, " cut in hoc parts ad ommrn juris 

(6) Hil. 10, "Joe, B. R [Cro. Jac. 63. Yclr. 60. 1. Brownl. 201.] Faircfuldv, Gair, Civi- 
lians, hold that refign is not a good word of refignaiion j but the Judges contra. 

Br. Clcrgic. 19. If a Bilhop offend, and have his clergy, the metropolitan Ihall keep him 
as his ordinary \ and if the metropolitan offend, and have his clergy, the King (hall have and 
keep him. 

[Plow.] Com. 498. b. Grendofi'i cafe, the King prefents by lapfe as fupreme patroo, and doi 
as ordinary, 

« eff^um 
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^' effeeium qui extnde * fequi poterit aut poteft diEla prebend^ Plow, 498. », Ro. Rep. 
** ac omnia jura mihi ratlone ejufdcm qualitercunqui acqwfiia 293/ ^thf^' hifto*' ^5" 
•^ ut decet fubjicio et fuhmitto^ &c. which words feemed to ^"^** 37^. 
the greater part of the Juftices fufficient, and amounting 
to refignation. But Harper and Weston thought that 
it* ought to have been made to the immediate ordinary ol 
the diocefe, and not to any fuperior ordinary, becaufe the 
King is not bound to give notice to the patron of the re- 
fignation as the ordinary is, nor can collate of himfelf 
without prcfentation to the Bifhop,. notwithftanding the 
fupremacy. Therefore quare well thereof. " Et canonia 
•* definitur ejp jus quod provenit ex eleQione et reccptionc in 
** fratretyij vel eji jus percipiendi fruiium prcbcnda lie. in voca^ > 
** bulario uiriuf que jurist But fuch an eleftlon of a'prc-? 
bendary to be inftitutcd is not ufed in England^ as I be-r 
lieve. And afterwards, at the end of HilaryTcvm^ in the 
14th year of the now Queen, with the affent of Harper, 
and Weston, judgment was given for fValrond, j, 
** nihil ampUus diet pojjit in contrarium circa mcnfem Pafcha 
*^ proximal 



Mannocke's Cafe, 

/yj*T^HE widow of an inteftate obtained admi«iftration Whether letters of ad- 

of the goods and chattels of the deceafed from the i!l^?he"«me o^thl o^ 

Commiffary of the ordinary by parol only, taking an oath fh« of'his w*^ ^ '** 

of adminiftration from the commiffary ; which thing is en- Whether adminiftratioa 

tered in the Regifter of the afts of the commiffary, but no ly be good—^*^*'^^ °"* 

letters of adminiftration made either in the name of the J^cd'Je"'^^^^^^^ 

commiffary or of the ordinary. S^uare^ of right in what <*"5 ^^jw^og who com- 

name they ought to have been made ? And by this on/y ai.H.e/a?. b. 10 E 

authority, the widow as adminiftratrix fold the goods, 4- 1- 9- H- 5- 5- 8. Co, 

. ... 135. 7. E. 4. 14. II. H 

and died; and afterwards a new adminiftration is com* 4; 64. 41. £. 3. Admi. 

mitted to the fon of the deceafed inteftate by letters of piow. 276. 9. e. 4, 14.' 

the ordinary, who brought an aftioa for the goods ; and ^^' *^5" 

the firft commiffion pleaded, and an iffue joined, whe- or(B.\.)' ^.Bac. Ab. 

tlier adminiftration was ever committed to the aforefaid *^**^ 

rclift of the inteftate by the commiffary, or not. ^are 

vrell. Whether the matter above will fupport and main- [Godolph. 231. $ec u 

tain this iffue for the vendee, or not; for opinions differ. ^"^'^ 

'^xxt the iffuo was joined between the |)artiesj| that admini- 

3U4 fttatioa 
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o. Co. 31. a. 41. 1. 7$. ftration was not committed by Nich* late Bifliop of Lorn* 
456. 339. ^ ^on &€• in manner &c. And, on the Bifhop*s Rcgiftcr (of 

the time of this Biihop) being fearched, no adminiftration 
could be found to have been committed; and therefore 
the verdift pafTed againft Mannocke, who pleaded the 
'former adminiftration: but if he had pleaded it gene- 
rally, without naming the perfon who committed the 
[ See Salk. 3{{. 40. 4,1. \ • -n • * 

». foacs I. styi. X06 J adminiftration, as fome entries aretobefeen^ then the 
firft matter would raife a doubt. 



Before trial and after 



SlcToinTth?3cfr;d: (8)JN debt on bond for one thoufand marks, the defend- 
ant to dcfrauu the plain- ^ut pltaded Conditions performed; and upon a cer- 

tin of execution, con-- ^ , * , * »* 

Tcyed his lands to tain point they were at iiTue, and the defendant fup- 
the profits*himfdf"an<i pofi"g ^^ certain that the iffue would be found againft him, 
lo'th^^'wr"^^^^ ^^^ iffue joined and the trial thereof, imagining 

but .ujon ihr paOing of by fraud and covin, and colluiion, to defraud the exccu- 
«%;/ was awarded. tion of the judgment to be given, (a) enfeoffed divers 
3. Co. 78. 80. Dy. 193. * perfons, j. three of his friends, by deed indented, to ti\c 

207| 20d» 

ufe of his cideft fon in tail, remainder to the ufe of. his 
3- Co 81. fecond fon in tail, with divers remainders over, and the 

* [ 295, a. ] remainder of the fcc-fimple to the right heirs of the 
feoffor; with a pravifi in the fame deed, that if at any 
time after, he fhould pay or tender a piece of gold of 
ten fhillings value to any of the feoffees, all the ufc« 
fhould be extinA, and that they ftiould ftand feifed to 
the ufe of the feoffor and of his heirs &c. And notwith- 
ftanding the feoffment, he continually took the profits of 
the lands contained in the deed. And all this matter 
was found by the inquifition and oaths of twelve good 
3. Co. 7 Ret de ris. 5. ^"^ lawful men, and returned by the flieriff upon an 
cUgitj with the value of the lands, and that the fhcriff 
and the jury were in doubt whether the lands aforcfaid 
(hould be liable to this execution for the moiety ; and 

(8) E, n. Joe, C, B. '^ Holer afr% cafe. A man conveyed lands for the preferment of his 
children, and afterwards fold them bonAfide^ f it h good, it he was net indebted at the lime o£ 
the firft conveyance to the children, othcrwifc it is by the Jufticcs, if &c. 

(a) Sec of fraudulent conveyances, ii.EL 1 Rep. 1019. 2. Br. Chan. Caf. 90. 148. i. 
c. 5. 27. EL c. 4. 2. Com. dig. 228. J^ac. Term Rtp. 729. 2. Term Rep. 587. And 
Ab. Fraud. (C.) Cowp. 434. 705. 2. Black. I fee Cowp. 427. Dougl. 86. & 89. note 

t Orig. neji bon. 

prayed 
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prayed the advice and diref^lon of die Juftices of the Coke 3. 78. b. 82, «• 

Bench. And fee the many cafes and ftatutes againft ^°^ conveyance 
fraudulent gifts of lands or chattels, following: 

(9) ^ A man condemned made fuch a gift of goods to nz. Li. AflT. 44. 
delay execution, and he himfclf took the profits : this is l^o^.'ii'.i'i^'^',^.^. 
not good to avoid the execution, nor any trefpafs in the 3*- ^- *» '*»« cifc. 
officer and creditor taking them. 

IT EUgif granted of lands that the defendant in wafte 17, & ^S. E. 3. ^. 3JL 
had on the day of the verdid given. Execution 8. sz^hi 

(10) IT fValter de Chyrton^ Cuftomer of the King, be- , in Scacehario 
ing greatly indebted to him, purchafed lands with the fi"E.^3:*o!'i.'^'3.^cS; 
King's money, and took the eftate of the lands, to his n. « 1.00.92. kf 3. 
friends, to defraud the King ; but he himfelf took the 

profits : thefe lands were extended to the King in the Ex- 
chequer. 

(11) A man indebted for merchandize, or money bor- s^-^. 3.c.(. 
rowed, made a gift of his tenements and chattels to de- 
fraud the creditors, and took the profits of them, and fled j^*^- Exixunwi 150. k 
to Saint Marfsy or a privileged place, and this collufioa 

found : the tenements and goods (hall be put in execu- 
tion as if no fuch gift had been made, and a like ftatute 
X. R. 2. c. 9. of fraudulent gifts of lands and goods. 

(12) ^ If any man indebted, by any manner of means, 2. R. 2. cap. ^. ft. «. 
make fuch gift to delay his creditors of their recovery ^g* ' "^ ^' '°^" ^' 
and debts, and afterwards fly to places privileged by the 

church, living there of the profits of the things fo given, 
)ie may be fued, and by two capiafis^ whereof the fecond 
fhall have five proclamations for five weeks at the gate of 
the fan£luary ; and if he make default judgment (hall be 
jgiven for the f dcht^ and execution, as if no fuch gift 
bad been made. 



(10) Grant by one to a furety before that he hath paid any money, is not good ; but that may 
|>e fold by the Commiilioners \i Bankrupt, by (latute i. "Jac, [c. i $.] bccaufe it is not a valu- 
able connderation : ift, Becaufe nothing is paid ; id. The furety cannot compel him to do it; 
but otherwife if he had been bound to make him fuch fccurity. Note 5. Co. 24. F. Nat. 137* 
He fhall not have \pU\^us acquieiand,' 

(11) E. i5T"*i9&r. Rot. 13 14. Cartwright and Deni againft Undarhill, [Hutt. 42. S. C. but 
lot S. P.] a fraudOicnt conveyance, (becaufe there was no notice) or goods to a furety 
br his indemnity, and afterwards the furety paid the debt; in this cafe the commiilioners may 
ell or afltgn : by Mr. Dark/UaU ia his reading on the ilat. 11. Joe, [i.e. 19.] of bankrupts ia 
lie year 1627. 

'\ Orig. Defendant, 

(13) 1[Collufion 
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T. 7. H. 4. rot. 109. (13) f Collufionin giftof lands and goods of one who 
43. E. 3. a. 3. Co. 82. £^j ^^ fanfVuary to defraud him who had recovered of his 
execution, was inquired into, and certified in the Bench; 
and upon this a term extended and delivered at an annual 
value, until &c. according to the late ftatute, 
* [ 295. b. ] * (14) IT Debt againft one as executor of /. 5. who 
Ann. 13. H. 4. fays, that the faid /• J?.'in his life-time gave all his goods 

•^082.^ ^^ ^ ^ ^o him by the deed produced, without this, tjiat he had 
adminiftered of any other goods : and plaintiflF took an 
averment that this gift was made by fraud and collufioo 
to ouft him and others, to whom he was debtor of their 
aflions ; and the other took iffue, that the gift was made 
lon&fidehc. quod nota. 
B^c ^* fiif Uf 6 ('5) ^ ^'' deeds of gift of goods and chattels made or 
to be made in truft to the ufc of the maker of the deed 
of gift, be void and of no efFeft. 
M. 34* E X- 3- 4- E- 3- (i6) % In formedon the warranty of the anccftor witi 
Voucher 301. 3. Co. 78. afiTcts defcended &c. was pleaded in bar; and the demand- 
ant faid, r/m/^^^^Z/^^xi/ &c* The jury found that nine 
days before the death of the anceftor, he, with intent to 
wrong the heir of the affets, enfeoffed him of the fame 
land &c. by fraud &c. whereby he was barred ; for he 
fhall not have advantage of this fraud. See in GarraMtj^ 
Fitz. 88. 
An. irEi. ca|t;. Raf. (i?) f An aft againft fraudulent deeds, gifts, alien- 
ria^p^'^ •/""** ^°^' anions &c. which haih a reference back to the commence- 

loo. Co. Lit. 2.90. 

ment of the reign of the prefent Queen. And In the 
Term of Trinity ^ in the 13th year, a pluriei elegit was 
awarded ; and of the return above no mention was made, 
but the writ and the return holden out by the difference 
of the Juftices in their opinions; and a continuance 
made upon the roll by non mifit breve &c, 

(13) A£bion of deht broaght againft an heir, tvho aliened pending the writ &c. [Pft 
I/9. a.] 

(14) So adjudged 39> 40- £^^^* C* B, between Kitchen and Dixon^ [Gouldfb. 116.3 



The eap'ia: on which (18) A Cfl^wj flrf/i//i/flC/V«i/«w iffued, which was returned 

The wriiofcxigcnl 1i«», ^ XX ' -^ -^ /,,-•• 

mud be into the county noti ejl inventus : atnd upon a tejtatum latttai &c. ui 

a foreign 

(18) Tn'n. IX, Car. B, R. •^ Palmer and Wl. Judgment in L^nefofi againft executors ife hsms 
t^aioriSf and upon i fieri fatioi and nihil returned, u^n the tefiatuip inco ^uckingham^ a dt- 
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a foreign county, a capias iflued thither, which was alfo where the aaioo is 
returned mn eft inventus ; and upon this ifl'ucd immcdi- li^^ j,^„ "nto Y f^ 
ncly ATi exigi faaas^ without any rcfort to the county "iga county, it isVrror. 
^hcrc the original was brought : and the defendant upon \j £"3.^71. zzTe^s', 
(his was outlawed. And by the common opinion of the "• "• ^- 4- 72- 
officers and praftitioners this was erroneous; for there 2! HawT.^ p. ct^43 1] 
3ught to have been another capias upon the refort, and 43a- 3. Bac. Ab. 769.] 
^hen an exigents 

vafiavh returned ; and upon that vaoiAitr fieri facias de hwis propriis, in Buckingham, \% error, 
X>r it ought firil to be in London. [See i. Hen. Bl. 541.] • 



[i9)TpWO men, neighbours, are feifed fevcrally of two -^- by prcfcnption is to 

X 1. .. ^ r t r \ ' y r ri keep up a fcncc bctwcea 

adjoining doles, whereof the inclolure of the his ciofc and B:ii be 
fence between them .by prcfcription belongs to one of Zt'^^ooJ!'^.^ & 
hem only, who purchafes alfo the other clofc, fo that he ■"<* ^'« daughters make 

\ . panilionofthefcclofcji 

lath unity : and he permits the doles to be open without whether ihe preictip- 
my fence between, and hath iffue two daughters, and vive« ?— Llr*!'*'* **" 
lies feifed; and they make partition of both clofes, and 11.H.4. 5. n. h. «. 
he one clofe is allotted to one lifter, and the other to the furement's. X9*E?*3' 
>thcr lifter, without any mention of the charge of the ^uiians 2, 3. 14.H.4. 

' ' o 3 a. 7.3. Noy 119. 1. 

•cnce. Whether the charge be revived, or not, was de- sid. 39. 3. H. 6. 31. b. 
nurred in law. See a like cafe of a gutter in Londofiy a. 4. Co.. 38.' Ko. 5x7. 
hrough the land of his neighbour, in ii. if. 7. fol. 25. 2.*Keb^ 686!^' ^*^' *" 

[Sir T. Raym. 19*. i. 
Vent. 97.] ' 

(19) HL 4. Jac. B. R, Jorden and Wood*% cafe, £Ow. 121.] rcfolved, That a way by pre- 
riptioo, by unity of poflieifioA is cztin£t [Sec Cro. Elir. 300.] - 

Day and Brake*% cafe, 3. Jac. P. K. [cited Palm. 446. and in Noy. 84. as Drew and Prake*% 
ifc. See Dake v. Dojlie, Noy. 14.] Rot. 124, Surrj and P/gaS's cafe. Unity, becauie it ia 
3t of neceiTity. 

mi. 1. Car. B. R. Rot. 124. Surry and PigoU*% cafe, unity of poffeflion does not extinguifli a 
atercourfe: whicb fee argued at large, M. z. Car» B. R. [W. Jon. 145. Lat. 153. Palm. 444, 
oy. 84. Poph. 166. 3. Bulftr. 339.] 



[19) A SUBJECT of this realm, being a merchant of Departing the realm for 

London^ departed out of the realm without the ot doc o^bedicncc"i^ ^he 

jccn's iJcenfe, folcly with the intent that he might L'rthLT»t b'en exi 

^c there free from the laws of this realm here, and out p''^^^ rcftraint by writ 

* his due obedience to the Queen, and not for any caufe ^ p ^ ' -. 

* traffic. Whether fuch departure be any offence or ^, , 

^ ^ , t. El. 165 a. Sty. 441. 

otempt to the Queen, or not? And-by the opinion of Lit. Rep. 27. Dy. 176. 
c Justices of both Benches, and the Chief Baron, uJ;fl/* ^' ^*^- ^"^^" 
ccpt Catlyn Chief Jufticc, and Whiddon, fuch 

departure^ 
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departure, without an exprcfs prohibition or reftraint by 
[i.Hawk. p. 0.91,91. proclamation, or writ of ne exeat rcvno awarded bv the 

ii.St. Tr. 60, 61. 4. 1-, r» • . /T- 

Mod. 177. I. Bl. Com. King or Prince, is not any ofrcnce or contempt, for it is 
166. 4. 122.] ^ thing indifferent to depart the kingdom ; and tlic pnr- 

pofe andcaufe, which isfccret in the heart, is not examin- 
able. Sec the writ in Nat. Brev. Fitzb. accord* fo, 85. in the 
writ defecuritatc invenunda quodfi non dlvortat ad partes extern 
Jine liceniia regis ; and to prove the common- law to be as 
above, the general prohibition, or defending that King 
?/b 'ftw ^' Jarn*c ^^^^^^ ^- 9f his royal majcfty made in parllarocnt, an. 5, 
1. § A*. €• 2, againft going out of the realm, except lords, good 

and notable merchants, and foldiers* 



Stanley's Cafe, 

ffcJrX'*muHlr'o/h^ C^°)0^^ Stanley^ prifoncr in Newgate, was indiacd 
fiocmer haibandjbars ker for the murder of /. 5., and thereupon was ar- 

*^'^" raigned, and pleaded not guilty; and was found guilty: 

and immediately the wife of /• 5. entered an appeal of 
fKrlyng^ 92, 93. 2. ^j^g death ; to which defendant pleaded by counlel, ihat 
lort. 68.] ' the plaintiff, ifter the de?ith of the hulband, had taken 

^^^'J^ ^^^'^'^- 7. another hulband (without fhcwinff his name) at Exeter: 

CI. Dr. St. 133. 15U .^ . . . 

31. H. 6. II. a. 9. H. which was a foreign plea, to which the plaintiff did cot 

i.^t i»-^a- ai. H.'e! reply; and fo the matter retted for a year. And aftcr- 

e!*4^73.' b n *a '44'^ wards, by certiorari^ the indiAment and all proccedingi 

Srarak. Coronc 59. Dy. upon it Were removed into B. iJ., and the prifoner alio. 

And now this Term he was brought into B. R,y aiui 

being aflced why judgment fhould not be given upon the 

faid verdift, pleaded all the matter above, and that the 

appeal is yet pending ; to which the Queen's attorney 

21. Afl'.4.4«;. E. 3. 25. plc2ided nui tiei record : and no continuance of the appeal 
a. II. H. 6.8. b. j^^j jjggjj j^fj^j. ^^g fj^jj foreign plea pleaded, which is 

more than a year ago ; and fo the record certified : j^an 
what Ihall be done ? And afterwards, in this Term, the 

22. E. 4. 19. 41. H. 6. wife was nonfuited in her appeal; wherefore judgmem 
^" ' * was given that Stanley fhould be hanged by the neck upoa 

the indiSment and trial above. 

(ao) HiL 35. Ed. 3. rot. 71. 't» Cecil Day% cafe, that zftme covert (hail not have appoL 

John 
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John Corner's Cafe, 
f2i)\/rEMORANDUM, That John Comers^ Gentle- Knowingly to njceire 

IVJL • !• n J r '^ n • • ihc maker of ialfc coin, 

man, was indidted for traiteroufly receiving, is not treafon, but mif- 
liding, and comforting one John Fairfax^ Gentleman, pni'-on ot trcafon. 

i/.*i<^r^/-«^i 1 • n 1 [Tcnk. cent. 6. c. iS.] 

cnowmg the laid Jo. F. falfely and traiteroufly to have ^^ ^^ g^ g^ ^ 

rounterfclted and made divers pieces of money of falfe 47. Hales pi. 20. 117. 
netal to the fimilitude of good and lawful money of Eng- Sfamf. 37. b. 38. 
and, called (hillings: * and upon his arraignment was * [ 296. b. ] 
bund Ruilty. And the Tuftices did act proceed to judg- 

r r ,• • ,-rv 1 r • - 7 [l. Ld. Raym. 67. T. 

nent or treafon upon this mdictment, becaufe it is only Hawk. Pi. Cor. 87. & 
nifprifion of treafon: and of that opinion afterwards ^^^'^n^fJcl Tiz^Z 
vere many others. And at length he was pardoned. *2 throughout.] 

(21) £. 8. Car. B. R. ^ Francis Plum, Jacob Maffe, and Will. Gr^am, were arraigned for 
nifpriHon of trealbn, for counterfeiting and coining rixdollars, guilders, and (livers. In cvi- 
ence to the jury it v as found that they had mixed much bafe metal with the fllver, and that 
ley conveyed it over tiic fea^ and there only uttered it; and wer« found guilty, and pardoned. 
14. £//». c. 3.] 



Page againjt Moulton. ^"^ e^ r«' I260 "' 

22)nnHE father, upon communication of marriage of A parol promifc, in 

his youngeft fon, promlfed to the friends of the mmt'ile^iha^^ 
rife, that after his death and the death of his own wife hayc**^^ land after his 

' ... father s death, will not 

le fon fhould have the land to him and his heirs. And raifc an ufc to the fon. 

ic marriage is had, but this promifc is by parol only, g^'"pio\y^'o|^**D*s^ ^ 

id no confideration on the part of the woman: and ico aTrro Eilz. 344. 

ic father was fcifed of the land in his demcfne, and re t © cl ' 

' [Sir T. Kayn[L47. bncp, 

>t in ufe; and this found by fpecial verdidl upon not Touch. 483. 2. Com. 

. dig. 569.Gilb. Ufcs6o. 

jilty. Whether the ufe changes by this covenant, or see Hob. 313. and 2. 
)t, was the doubt. And by the opinion of all the four ^ *^ • '5 J 
7STXCES of the Bench, without open argument, the ufc 
not altered by fuch naked promifc; and fo adjudged in 
ixt Hilary Term. 

^42) Between CalUird and Callard, [Mo. 688. 2. And. 64. Poph. 47.] 36. EUz, in ihc 
chequer-chamber, by Baron Clerk, VV^almsley, Periam^ and ANDt.RSON; upon 
ondderation of natural aife6lion an ufe may be created without deed, and no Jullices contra. - 
d 37. EUz. Gorbin v. Corbin, [2. Rol. Ab. 784.pl. 4. ind Mo. 544. S. C. but not deter- 
ged. 1 by three Juilices an ufe may be created by parol upon conHdetation of 'natural aft'cc* 
I. I^IJy the lUtuic of frauds, 29. Cur, 1^ c, 3. a writing is necclfary.] 



(23) ONE, 
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A bifttrd is not .child (2%)f\iJE, being a mere baftard, had an eftatc tail con- 

withm the meaning of ^ "'' Vy 

32 //. 8. c. 1.54 veycd to him by his reputed father, of lands, > 

tha*koighrrc^iceUnd holdcn by knight-fervice of the Queen, by aft executed 
iseonTcycdinuiito^. in the Hfc of thc donor, and died, the heir within a«: 

py tnc King t tenant, ^ ' ' ^^ 

thc Attorocy-Gcncrai and this cftatc is found by o|ficc, but the baftard not 

may fupply thc dcfe^, n i i n i r i i t^* a 

by ivcrrlng that -^. is Called baftard or Ion to the donor, rirft. Whether the 
fon to the donor. q^^^^ ^^^ entitled to the third part thereof by thc equitf 

6. Co. 77. a. ic. 83. a. T* , ^ ^ \. , , ^ . 

Dy.181. pi. 51. B.K.c. of the uatute, as a preferment of a legal fon, quaere. And 
3?t b^i7. Ehz/s^ic^i! if ^e be, then what remedy the Queen hath for not 

23. Elii. 374- b. *9- E- naminff the fon or child in the office ? Whether her at- 
3. 14. b. Dy. 228. I. ° 

kcbic 268. torney may take an averment or fuggeftion that he waj 

[Ca Lit. 78. a. & T2J. the fon, or child, or wife, as the cafe requires, although 

Mr. Hargrave s note S. . . 

That a baflard is with- he be not fo named in the office, or a new office is to he 
MarrfagcAa"!. Terra fouud for the Queen, quare. And as it feems thc baftard 
Ch^'cff. 583.f*** ^'' ^^^* ^^ ^^^ °f ^^^ ftatute, becaufe he is, but as any othtf 
perfon, a mere ftrangcr to the father, quia fiiius nuliau. 
And the preamble of 32. H. 8. [c. i,] rehearfeth, " An^^• 
** ful generations.** And for thc fecond, it feems thc attor- 
ney may enforce this office by a fuggeftion ; for the 
Queen hath no other remedy ; and the fuggeftion is not 
repugnant, but a fupplement thereof only. 

(xj) Trift. 36. E//2J. in the Court of Wards. Thc advancement within the ftatute ocgfet 
to be found by inquifirion; and a nude averment doth not do that by Pof ham and AnD£1« 
SON in one ^ Smith'i cale. 



IF thc warden, tho* by (24) A MAN condemned in the Exchequer for a debt 

coiiimand of the Lord xX 1 rs, . « « ^1 T-«t 1 t 

TrcaAi.er, and Chan- to the Quccn, was Committed to the Fleet by thc 

ceiior of theExchcsoer. g f j^ Exchcqucr, and being in execution, he was 

luncr one in execution *'"*^"«' ^ » o ^ J 

at thc King's fuit, and condemned in B. Rn at the fult of a fubjcft upon a bill of 

alfo at the I'uit of a faS- . /•i-»*rii/ '1 « 

jea, to go into the debt in cuftody of the Marinal : [quare^ by what means 
tTcoXa^'^he* Kh^'s' he was brought there to anfwer ?) And afterwards at thc 
debt. It isancfcapc. praver of the plaintiff, an habeas corpus cum caufa was 

Whether A ^. can * ■' *^ ; i_ t 1 

charge in execution one awarded out of tl^c faid Bcnch to thc Warden of thc 
o!ait"'"aircady" in\hc Fleet, who certified the caufc as above, and brought in 

(24) Hit. 19. El. €, B. «^ Mqfi^n in debt againft the Warden of the Fleet for the cfcapecf 
one Pricef who was let out of ihc Fleet by c mmand of the Lord Trcafurer and Barons of t'le 
Exchequer; and adjudged, that Mojlrn do recover againft the Warden. And alfo there it 
was ruled, that if by coiTiiunnd of thc Barons at any day after the Terai thc Warden briag 
auv prifoncr before them, it is an efcape. 

Tr, a6 El. Rot. 1343. Such commrind by the Barons of the Exchequer to Af{/ham^ WartleB 
of the Fleet, wlio futrCrcd one D.rr^t to go with a fcrvant of ;he Warden into thc country to 
fatisfy the cS cen thc fooncr. — Manf:.r in this pica recovered ^i^aiul't the Warden by judi^cst 
upQu Ut-inurrer. [Bendl. 238, Kciiw. 214. pi. 26.] 

the 
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die body, which (for certain rcafons moving the Court, Fleet, « the fult of the 

and for the faid * caufcs) was remanded to the faid Warden "^^* 

of the Fleet; and at the prayer of the plaintiff was L^97'^*J 

committed by the Court to the faid Warden of the Fleet debtor in execution, no 

in execution of his debt and condemnation. After this ^"^J.^ "?, ^^''V**!' 

cation unul the KiPg I ^ 
an order was given to the Warden by the Lord Treafurer debt is iktisficd. 

and the ChaQcellor of the Exchequer on the part of the ["<>• Vln. Ab. 74-] 
Queen, to fuiFer the prifoner to go into his country with 30! 27. h!^6. 6 9. H. 6.' 
a keeper to coUcft and levy money, the fooner to pay her 54^g'- ^^- ^94- GodU 
Majefty her debt ; which order was executed accordingly, py, ^^^.^ ,^ j^^ ,, 
atid the prifoner brought back to the Fleet; and being ^°J;^^ 'I'c^^s'^* 
there (the Queen*s debt tmfatisficd) the plaintiff brought 
a bill of debt againft the Warden in C B* upon tliis 
efcape, who juftifled the above efcapc by the faid order : 
whereupon the plaintiff demurred in law. lit. It is to "Dr, 278. 306. PWw. 
be confidered. Whether the prayer and requeft of the ^ * 
plaintiff in B, R. for committing the body of the defend- 
ant in execution to the prifon of the Fleet (which is not 
the proper prifon of that Court, efpecially for debt which 
is a civil and common plea, and not criminal, nor a plea 
of the crown) be lawful or not ? And inafmuch as the 
plaintiff commenced his fuit againfl the defendant being 
in cuftody of the Marfhal &c, which is the ordinary and F'^ch. fo, 68. h Dy. 

I- 'r /• 1 ^ 1 /I ,1 t • t 152. 14. H. 7. 31. b. 18. 

immediate prifon 01 that Court, he In all not be received e. 4.8. t. 3 10. E. 4. 

to change his prifon &c, any more than where the pro- ]^' H°*g ^'* o^'e/L 

cefs is direftcd to the Coroners, it Ihall not be direfted 4<'-*'E. 4.71. *. i>y. 

, 197. 364. I. InIL 158. 

to the fheriff, although there be a change of flieriff &c. py^ j^^-j 

Alfo it is to be confidered what authority the Court of [1. Bac. Ab. 629. 3. 

£. if. had to commit the defendant to the Fleet, on ^"^ '^* ^ ■•* 

which the Warden is not attendant as an officer there, ^ 

for if it hath no fuch authority, then it follows that the 

prifoner was not in execution for the debt of the party, 

but in execution only for the Qucen*sdebt, And although 

he were in execution for both, flill before the Queen is [But fee Cro. Car. 390. 

fatisfied, the execution of the party does not commence ; Com!*dj'g/647/648. 2. 

for the Queen hath no equal in her kin<ydom to have in- 3^'**^^' ^^P- "94- > 
' ^ ^ ° . Term Rep. 316. 401 .J 

terefl in the body of her prifoner, together with her &c. 

and fo thefe matters ferve well for the Warden. But the 

niatter of the cxcufe above is not fufficient, for the com- f 

ixiand of the Treafurer and Chancellor are not fufEcient ^7- «o. 19- E. 3.13.1. 

Ji. 4. 5. t'y. 275. I. 

warrant to licenfc one condemned in execution to go with Ro. Ab. 8c6. 8. Noy 4. 

a keeper 
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[3. Com. dig. 182. Bac. a keeper or otherwife at large; for the Queen hcrfclf 
cape C )} could not do that : as was holdcn by the opinion of all 

the juftices of both Benches in the time of Queen Merf, 
T. 4 and 5, P. & if. Sec. [Ante 162. b. pi. 50.] 



Puttenham againjl Puttenham. 
In audit.\ jufniA on a (25) piCHJRD PUT'TENHJM made a leafc for a 

decazance 10 a fiaiuic XV - , . 1 1 •-. n 

for performance of cove- term of years to his youngcr brother Georp P, 

ThrUlaSicln'r^^^^^ of ^^^ manor of ShirfieU, in.the county of Southampm, 
frt out the covenants, by indenture, in which were many covenants on the part 

and (hew performance ' /-..t* i r iiy-i j- 

ii^ciaUy. of the laid R. to be performed; and for the performance 

[i.Com.dig.463.465.] }jg y^as bound by recognizance by force of a ftatutc 

i.^And. 229. 3. Cro. ^^pi^ * ^^ j^is faid brother G. on the fame day that the 

* [207. b. 1 indenture bore date. And another indenture of dcfea- 

zance, bearing the fame date, was made between them 

referring to^thc firft indenture, j, quodji di^us R. ferwr 

f lever it omnia etjlngula, convent tones ^c. in di^d priori inior 

turd contenta ex parte fud perimpknda quod tune {ffc. And 

afterwards G. P. fued out execution of the faid lands and 

I. Lev. 304. tenements of the faid R. in three counties : and he brought 

an auditd querela upon the indenture of defeazance, whidi 

referred to the former indenture as above, with thcfe 

general words in the writ* namely, et licet pradi^uih 

omnia €t finguloy conventiones i^c, ex parte fud perimpknda tic* 

rHcme'» Pleader 0.1 J*^^^^ tenor em et effeilum indenturarum pradiRarum kne H 

Dy.193.pl. 30. Jideliter perimplevit isfc. as he is ready by ways and mcani 

convenient to manifeft: item tanun G. ttc. execuiieii* 

l^c. tarn tarde profecutus ejl minus jujie i^c. And the Jufticc* 

of the Bench were commanded by the writ, that •* having 

" feen one part of the indenture aforefaid, and called the 

t'l^nJ^' ^bi \ Te' ** parties aforefaid before them, and having heard on 

3 30. B. Audita querela «< both fidcs their reafons they fliould further caufctohc 

16*3. li H. 6. 56. a! " done in this behalf what of right and according to the 

339. Cro. 110.*°^' *' " law and cuftom of the kingdom &c. was to be done." 

And upon that a venire facias iflued out of the Bench 

againft G. P. " to anfwer to the premifes and to do and 

** receive what the Court fliall in that behalf fee confi- 

** derable,'* with a fuperfedeas of any execution in the 

mean time : upon which writ fcrvcd, the parties appeared 

by attorney, (26) And without any declaring or ftew- 

n 
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ing of the covenants of the indenture, or performance of 
them particularly on th^ part of the plaintiff, the de- 
fendant on his part ftiewcd the indenture, and alleged a 
breach of covenant to charge the plaintirf, which he ought 
to have performed ; wherefore be prayed that he might 
not be hindered, or delayed of his execution of the 
ftatute; and the plaintiff traverfcd the breach, and iffue ^7-97. p'. 4^; 279- *• 

' *^ ^ . .' . 5. Co. 36. RaCrcplcad- 

joined upon that and tried for the plaintiff. And it was tr^e. Plow. 209. 
alleged in arreft of judgment, that this was a jeofail, and L^if^U'' ^^^^^^^^^ 
not remedied by the ftatute 22. H. 8. [c, 30.] by reafon Jeofails, do cxtmd to 
of the infufBciency of the declaration and failure thereof, 
as above; for he complains of his grievance in the fuing 
. of the execution againfl the defeazance which is condi-p 
tional, and to be performed on the part of the conufor, 
which he ought to ihew, if he would take advantage of 
it, and this in particular^ and how ; for he hath under- 
taken it in his writ above, j. as by way and means &c, 
lie is ready to manifeft &c. 

And yet M. 3, H* 6. fol. 8, In debt upon indenture, Br. Connt. 3, 
*in which were divers covenants to be performed on the 
part of the defendant, the plaintiff in his count alleged 46. e. 3. 33. 47.' E* 3J 
the breach of all generally, without naming any one in fj,'^*^ '^^^ i.**io.^H.7l 
particular : this was good pnm4 facie, and a good plea for ^*°' ^^'^- ^' |' 9- 6» 
the defendant to Ihew as generally that he had performed j-Com. dig. puadcr (F, 
all and had broken none. The plaintiff (hewed by his »4-) (V. 13) ^'owp* 
replication a * covenant in particular broken, to which .jj^ r o « "i 
the defendant rejoined, and die jury were charged with 
this covenant only ; and by the opinion of the Court it 
was holden good pleading &c, But it feems to me, that 
this count is faj double or treble, or more &c. for the [C"'- ^^»^- ^09] 
breach of one fuflScetJi for the forfeiture of the entire ^'l[ l^l\ e. ^^* "* ' 
f um, wherefore &c, 

And in the cafe above, judgment was given, That (?, 
Tuttenbam^ the defendant, might proceed in fuing out exc* 
cution, if he pleafed. 



fa} By 8. & 9. IV. 3. c. 11. § 8. In debt 
on bond, or on any penal fum for non-pcr- 
Itinnaitpe of covenants in any indcotuie 3ec. 



the plain tiflf may aOigt^ 9fi many breaches u 
he fhall think iai. 



3X 



Hilary 



[zgs.a.] Hilary Term, 

1*5 Qlr^ecn Elizabeth. 



James Dyer againjl Margaret VifcountcG of 
Hereford, 

tetter from the tenant (a7)T^HE putchafer of a rcvcrfion (by fine acknow- 
vho had" equcftcd him Icdged, and thc Quccn*s filvcr entered, but the 

l^t»ad"of fo^Sd'an ^^^^ ^^^ cDgroffed) wrotc to thc tenant, notifying this 
heir as vour Ladyfhip," purchafc, with a rcGUcft of TOod-will, and afleiit to at- 

is a valid attornment. * * ,/-,. ^-ir 

3 Leon 17 Plow 46.b" Comment Without compullion by law ; to which anlwcr 
43i.b.22.H.6 13.0.4. is made by letter fubfcribcd with the hand of thc party, 

£. z Quare imp. 44. 34. 

H. 6. 8. a. 10. E. 3.47. (That the conufor by name not having it himfelf) " /«« 

116 ^a. 8. H'7. 9. 6. 2. " i^^^ ^ ^^^* fo E^^^ ^^ ^^^^ ^^ ^f y^^^ S^ -''•** Whether 
R. 2. Attuinmcm 8. i. ^j^js aoiounts to an attornment at law or not, quart. And 

Ro Ab. 300 (B.) 2. _ ' * . 

303. (H.) 1, it fccmed to Catlyn and divers of the Serjeants, diatit 

iji good enough, (b) 



(b) By 4. An. c. 16. § 9. attornment was I c. t^. § 1 1. in fomc cafqs s^bfolutely ToiiSee 
rendered unneceiTary j and by 11. Geo. %. I Doug. 282. 



Hii. ^'^•^^•^^ ^509' Vernon againfi Madder4 

In a formcdon againft t^%\ a FORMEDON in remainder had depended fi^c 

barfM. and ftmt\ thc ^ £!\, #1 j 

ftm$ received on dc- ycars, and delayed by &c. Now thc hufbanc* 

TMchant^heTio war- made default, and the wives prayed to be received tod^ 
""^y- fend their right and irjheritance, as daughters and heirs 

Dy. 3i4,"3?5'ii3.*4o.' of Sir G, Yermn of the Vcke^ and vouched &c. Whether 
E. 3. 14. Plow. 13. b. the Court <& >r^ ought -to admit thc voucher, bccaaft 

20. H. o. 23. a. 21* Xl* .^ o • - « 

6. 49* *• they are not ready to anl\ver the demandant, and tod^ 

fend their right, according to the ftatute fVeJi. 2. c > 
which is conditional, i. •* If the hufband abfent hinifclfi 
<* and will not defend his wife's right, or againft the 
** wife's confent will render the land ; if thc wife do com* 
<* before judgment ready to anfwer the demandant, and 
«* to defend her right, the wife (hall be admitted ; like 

wife 
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** wife*' &€• And note this letter of the ftatute for the 
true text, by the kindred fenfe with that which follows 
after the Ukewife : and alfo confirmed by the roanufcript^ 
book of Lord Catlyn, and the book which is called 
FUtai yet all the printed ftatutes of this chapter are, 
" or in his own life will not anjwer*'^ Isfc. which fecms falle, 
and hath no probable fenfp, for the hufband cannot an<- 
fwer by any poffibiliry after his life ; and therefore I con- 
clude it fhould be, ** or againji his wife*s confent will render^ 
as above. It was much in qucftion. Whether the Cou^t Oy. 341. pi 54, A^i% 
ought to admit this voucher, or may deny it without 
error. * And 7. E. 3.'[32, a pi. 29.] xnfcire facias upon * [ 298. b. J 
a fine, the nonage of the tenant by receipt being in of the 
reverfion by defcent was denied. And 25. Jjf. [pi. 14.] 
in afSfe againft hulband and wife, the wife tenant by re- Age ns'. '40' e. t 
scipt cannot be fufFercd to imparl ice. And at length it ^j^^h.^^.* i^*,'o!*'h. 

Bvas holden by the Court to be the fure wav, and without 4- 9- 6. E. 3 10. *. 5, 
' , , ' ' H, 7. 8. 11. E. 4. 65. 

;f ror to grant the voucher. Py. %%. 



Story's Cafe. 

•29) A SUBJECT of this realm being beyond fea, ^ond^|^fo?^?iic"iS^^^ 
pradifed with the prince or governor of the fion of this kingdom, 

. , . I 1 • , • 1 tho' It is not executed. 

aid country to invade thjs realm with a great power : ia goiiry of irc»fou by 
nd in his praaifing declared by what means, and how, 5:::iS;3ri!lui^i?fcd 
nd in what place the invafion might beft be : and that according to ^5. H. 8. 

.-., /-n /•••rk*^"*- "*'^»ch li aot yet 

: fuch inv^lion Ihould be, there were many lubjeas repealed, 
lere who would aflift and adhere to him. (But yet there [J«J^- «ot. 6. c. 19. 
no fuch invafion afterwards)^ What offences arc tbefe ^ And. 5. 66. Mo. 6* r. 
radices; aqd how and where they fhall be tried : and if 3- !«<*• "• 14- Hal. pi. 

' ' ^ 1;. I. Cro. 332. Dy. 

ic practifmg there be for tlic death or deftruftion of the 18. 

rince, what offence tliat is in the fubjeft, and how and C^?f • ?'• V^^' *'^' 

. -^ ' I. Hawk. P. C 51. I. 

here it mail be tried, were the queftipns. And thefc H. H. P. c. 96. i. Burr. 

Fences are hdden by the Juftices to be trcafon: for an ^ ^^^ ^^^ ^^ ^^ 

vaiion with power cannot be, but of neceffity it will 65, stamf. 90, Raf. 

:nch to the deftruftion or great peril qf the per- as'^Dy'tse.^^B, n!c! 

449. 481. 

f 29. See 5*/. JohH'% ailment upon the bill of attainder of the Earl QiStrafford^ fo. ^6. & 
a l^ood explanation of 25. £. 3. and other flacutes of trcafoni, 



3 X a fon 



[i^^.b.] 



Hilary Term, 13 Queen Elizabeth, 



fon of the prince faj. And both uiFences arc triable bjr 
35. H. 8. [c. 2.] which ftatute remaineth yet in force, 
[i. H. H. P. c. 169, notwithftanding the repeal in the firft year of Qaccn 
318. ^iccDy. 13X. b.]' Maryj [fef. i. c. 1.] and the claufe in !• & 2. P. & At 
[c, 10.] that trials in treafons fhould be according to the 
common law, and not otherwife. And fo it was refolved 
in Trinhyy 3. PA. & Afar, [ante 131. b. pi. 75.] More,^« 
fol. 300. ,b. pi. 38.] 



fa) So for a fubjcft to procure money to 
be fenty tho' it be intercepted, or to convey 
ic from foreigners to thofe againfl whom for 
receiving and prote6^ing rebels there is a 
proclamation of enmity ; or to diftribute 
money fo fent amongft ihe rebels themfelves, 
is high treafon ; as appears by the following 
cafes of Lord Chief Jul^ice Dyer, cztra£^ed 
from the MS. (See Preface.) 

« The Earls ailf^eftmorland ?iy\A Northum- 
*• berlandf with divers other rebels, fled into 
** Scotlandy where divers Scotch Lords re- 
** ceiv<?d and detained them ; and being re- 
•* quired by the Qmcco our Sovereign to 
** rerdcr'and deliver them, the Lords re- 
" fufe. The Q^»een, by plT-nt of the King 
'* o^ Si otlandy and hisGovernoursand Coun- 
•* cii, fcndeth a proclamation of enmity with 
" an army to the Lords caftles and holds in 
•* Scotlandy who, with the rebels, being fled, 
** their caflles and holds are taken, razed, 
*' and fpoilcd. After this, the French Am- 
** baflddor's letters of comfort aad promife 



" of relief are procured, and fcnt to theScatri 
<* Lords by a fubjeft of this realm; aad 
** thereupon, Ihortly, fix hundred pounds of 
" the faid ambaffador's money is covenlf 
** fcnt towards Scotland by the fubjcfl j which 
•* money was intercepted by the way, aad 
** never came to the Lords. Whether tha 
"xfaft be treafon in the fubjeft for adherence^ 
«• aiding, or comfoning of the Queen's ene- 
" mies, by 25. E. 3. And it was refolved 
" by ail the Juflices to be treafon. 

" AUb divers open rebels flee into FTassd' 
** ers ; and for their relief there, one thoufaid 
** two hundred crowns arc fent from the 
« Pope, to be diftributcd among thcin; a 
" fubjed of this realm being put in iruft to 
" fee it diflributed, appointeth two hundred 
** of the crowns to one chief rebel, and as 
" much to ano'her &c. which is done ac- 
** cordingly. Whether this be treafon ia 
" the fubjc£l } And refolved as abore, to be 
" treafon." [See Fofi. Or, Zi. ii?-] 



Tenant in capite makrs 
a fcoflTmcnt in .cc, till 
h<! pay to the fcoffcc, or 
his heirs, one hundred 
pounds; the feofiVc dies, 
his heir within age: the 
King is entitled to 
vr^rdihip of body and 
)»nd, liable to have it 
devcfled on payment of 
the hundred pounds. 

[Shcp. Touch. XI 7.] 

1. Rol. Rep. 469. Co. 
173. b. 10. 85. a- 2. 
Keble 115. 22a. Co. Lit. 
76. b. 148. a. Dv. ^co. 
I. Keble 8co. i. El-z, 
181, a. 7. Eliz. 236. a. 
15- E. 4. 14. a. 3.H. 7. 
1$. a. 22. EI. 369. a. 
jyj. Z5. B. N. C. 165. 
Inil. 222. a. 



(3o)Tr^HE King's tenant in caplte made a feoffment to 
the nfc of the feoffee and his heirs, until foch 
lime as the fald feoffor fhould pay to the feoffee or his 
heirs one hundred pounds ; and that upon and from tbe 
day of payment thereof, the feoffee and his heirs fhooM 
ftand and be feifed to the ufe of the feoffor and of his 
heirs, and that then and from that time it fhould be law- 
ful for the feoffor to re-enter &c. The feoffee died feifed, 
his heir within age ; and afterwards the feoffor paid the 
one hundred pounds to the heir: after which payment 
an ofHce is found of all this cafe s. of the tenure, of the 
feoffment &c. And by a monjirans de droity the hands of 
the King are amoved from the poffefBon with the iiTues 
from the time of payment. Whether the cuftody and 
marriage of the heir be fuch chattel veiled before the 

office. 
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ofiicfy that it may not be devefted by the redemption of 
the land, which was the caufc of it; and Whether with- 
out tender, the King (hall have the double value, or not ? 
And it was refolved in Hilary Term, in the 14th of the ['*• Car. 2. c. 14] 
prefcnt Queen, that the Queen hath no right or title to 
the double nor to the finglc value in ♦ this cafe ; for all 
mean eftates or contingencies in the mean time made, 
are by the redemption and condition above, defeated &c. Lit. 3^8. plow. 41. 
See for the refolution of a condition performed, pcftea fol. ^*™^ "*^^*^ 
369. 51. 



Eafter Term, 

15 Queen Elizabeth. 



(3i)np*HE conufor and conufee of a ftatute ftaple die> Thcconufceef aftatute 

and the executors of the conufee fue out execution ^hich ihTdca^h of the 

in the Chancery ; upon which writ the death of the JTl'*''. """ "'^""^1 

' ' ^ ^ Icjltd of a manor, and 

conufor is returned by the fherifF; and alfo an inqueft of an extent thereof, wUh- 
extent of the conufor's lands; but in the inquifition no he had in in this'is void, 
rertain eftate is returned, but generally that the conufor i^^dtu'f^'-fimScaa 
Bvas fcifed on the day of the recoffnizance made of the j>e extended; but he may 

, 1 ^ , • -n ^^^^ * "^^ extent, tho* 

Danor of Brodeley, where the name of the manor is Borley^ he had accepted the 
3rithout fliewins: what eftate &c. and yet a literate iffued ^-, ^ j "T^i. « 

° •'2. Ro. 38. 16. Dy. 180. 

apon this return, and was returned ferved, s. that the pi. 49- *• R- 3- 8. 36. 

r 1 - ^ ^ 1 1 . 1 • J- H. 8. Br. Stat, mer- 

rxecutors of the f cofiufee had accepted it according to chant 43. 2. Leon. m. 
:he extent. Yet qu^Cy Whether the executors, or their S;k^%l,teftate\^he«!^" 
jxecutors, if they die before any profit received from the [Co. Lit. 290. a. 5. 
and, may not pray a re-extent upon this infufficient and ^'°»»- ^S- 50a] 
mccrtain return &c, was the queftion. And by the 
ipinion of the Juftices fhewn to the keeper of the great 
eal, they may ; for the firft was void ; for he might be 

(31) Note, Thti Not, at a mooting 21. Nov. 5. Car, faid, that in a. lliz, upon a diem 
latijit extrcmum^ it was found bv office that /. 5. was fcifed and dead \ and it was not found 
f what eftate he was feifcd. And in the Court of Wards it was refolved that this office wat 
tterly void; and fo void, that a nelitii inquirendum could not be awarded upon it. 8. Jac. 
Exchequer, •*» Koljion, Inquifition found, that K. was fcifed or polTeflcd of one meffuage and 
ivers iandi &c. Cur^ It is bad, becaufe no eftate is found, 

t Orig. Conufor, 
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Plow. 437. II. H. 7. ai. ftifed for term *of life of in fee tail: in which cafes tbc 
5. 27 V. V. sut. re- land after his death is n6t extendable. Therefore (of nc- 
covcry i. i. do. 693. ccflity) in this cafe^ where the death of the conufor appean 

in the return^ his fcifm fhall be found of a fee limpk 

only. 



Devokshire. Evcleigh a^ainfi Turner, and others; 

The plaintiff in ^uart (^2)0UJRE impedit, by Eveleigh againft burner anJ 
ir^WntVom'onrwho Others, fof the church of Tallcton. The count 

had two parts of the ad- yj^^,. ^^^ Nicholas Fraunces was feifcd of the manor 

vowfon appendant to a .' 

manor (a Granger hav- q{ "Talkton Frauncci With thc appurtenauces, in the county 
not fhcw how the aforcfaid, to which the advowfon of the chuich aforcfaidi 
menccd! fo^ the^^a^ '• ^o prcfcnt to thc fame church every third time that the 
pendancy ihews it to fj^ij chuf ch (hould be Vacant, then belonged, and fliU doth 

have been by prefcrip- ^ , o ' 

tion. belong, in his demefne as of fee; and that one Egubs 

I Co. 136. Hob. 172. ffi/i was feifed in his demefne as of fee, of the manor of 
Mo. 867. ' 

TalUton Hill with thc appurtenances, in thc county aforc- 

• faid, to which the advowfon of the church aforcfaid, j. 10 

prcfcnt to the fame church twice, or two turns of tbc 

fame, the one next following thc other which fhould 

chance or happen to be vacant then belonged, and ftiU 

doth belong. And the aforcfaid Egidim being fb feifcd 

&c. prcfentcd twice together, and fhewed in certain; and 

* [ 199. b. ] ^ tiic faid N. F. prcfentcd thc third turn * &c. And HiH, 

by beginning again, prcfentcd as in his firft turn, aud 

granted tlic next avoidance to J. Moorij Knight, who 

granted it over &c to Eveleigby thc now plaintiff &c. And 

Whether this count as above, without (hewing fpcclaDj 

how the turns above commenced, j. by prefcription, or 

§. Leon. 164. hy compofition, or otherwife,. be fufiicient or not, was 

4. H. 6. 13. 10. H. 7. nioved in arreft of judgment after verdift paffed for thc 

15. 22. H. 6.^10. lu plaintiff. And it is good enough, becaufethe appendancy 

Nat. a. c. Mo. 867, of thc manors includcs of ncceffity a prcfcription of which 

r . Mod Ent ( 3) ^^ commencement is not known ; wherefore the plaintiff 

Com. dig. 3 15] had judgment to recover. But it fcemed to me, that it 

would have been better order to have commenced with 

finch 'J h 6 T. 7 ^^^ '^^^ ^^^ turns, which is the greater part of the ad- 

pi. 21.5. H. T'ia^s- vowfon, and then to fpeak of thc third turn, and not a 
JE. 3. 12. 8. Co. 161. , ... ^^, . . . r ^ C 

Plow. &j. above. Alio to lay, that the lord of the manor ot 

(32) T. 44. EL '^ B. Dilhs and AUrn, Juc^cmcnt, that he needs not flipw how the turrJ 
commenced. Lib. Int. <i^ 4yi). zq, E, 3. Monjiruns defaitij 71. ^ 24. if. 3. 27. 

2: BH 



Eafter Term, i ^ Queen Elizabeth. [ 299. b. ] 

yi Hill was feifed of two parts of the advowfon, s. to [i.Lutw. 1091.bat fee 

^ . I , t , 1 1 1 r 2. Leon. 36. Co. Lit. 17. 

^relent twice together as above; and the othcr^lord, of b, ig. a. andthenoces 

the third part of the advowfon, s. to prcfent to the faid ^^^'^ 

church every third turn, according to 33. H, 6. foU il. 

becaufe he hath in that church only an advowfon or pa* 

tronage, and a parfonage ; and that would have been the R^r. aecUratton i. and 

better form, as I think. And yet, by the ftatute of J3.V"?o.*Lic^304. b^ 

36. E. 3. c. 15. the count fhall not abate for default of 

form if the matter be fufficient. A like cafe, 71 14. of 

the now Queen, rot. 1060, Lovendon againft — , and 

others, for the church of Burgftaly in the county of Bcrks^ 

[See Mo, 558. 3. Cro. 686. 5. Co. 102.] 



(33) A MAN feifed of a manor in fee, holden of tjie The feoffee of tenant in 

XX King in capiie^ before the ft'atute o( quia emptor es 'ot^ia \J^tlr!l^ mdt- 

Urrarum l^ 3, 18. £. I. ft. 1.] enfeoffed one LS. of L^a%'Sroffrby" 

part of the demefnes in fee, without faying more; the «nt for ail fcrvkcs, 

\ ff r rr \ t tiirtrf-zr- ii» Clearly makes no tenure 

feoffee enfeofred another to hold of the feotror and his in cap\u. And the firft 
heirs, at the rent of tweniy.fix fhiUings and eight pence "y^JnK^^^^ 
fir annum^ in lieu of all fervices and demands; this land 07.42. 2. inft. 6c. 34. 
is not holden in capite clearly: and the firft mefnalty i$ ^^^ 5. e. 2. "Vowry 
holdeo of the feoffor as of the manor by knight-fervice. ^^' ^"^ ^^7- Co. Lit. 

,^^^^^^^^, [Ante 52. a. b. pi. 3.] 



(34)tN debt the plaintiff declared upon a recovery of That plaintiff had an^ 
cofts and damages in a writ of entry, whereby the gofd pie.rm^bir to an 
aaion accrued; the defendant pleaded in bar, that the ^f^cd^^^^^^^^ 
plaintiff after the judgment immediately fued out an^/r^//, the return of the writ, 
and delivered the writ to the fherifF, who ferved the writ, ]; L''^^^^r * ?^^ 
and delivered the moiety of the land extended to the Br. Execation 6. 40. E. 

, . ._. . , rt • f « ^ ^ 3. 23. 24. 20. 21. H. 6. 

plaintiff &c. without (he wmg the return thereof, ^art^ 24. 5. a. 44. E. 3. x8. a. 

Whether it be a bar. And as it feems it is ; for the ^^g. i.V 3.*ii*6?[9 

plaintiff cannot vary in prorecutine execution from that H. 6.4.3. Cro. 817. 15* 

which he hath eleftcd on yecord &c. Ideo qu^t. Dy. 3^8. i. Kcbie 465. 

[Com. dig. Pleader (2. 
W. 36.) Hcath'i Max- 
ims^ 185.] 



3X4 SiK 
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Sir T. Weft's Cafe. 

tffuf, •whethfr » dfmire (35) A LEASE for ycars was pleaded in debt, and !fl 
lurjlr^lh^lisnitj is pleading it was fuppofed that 7bam' Wefl^ Knight, 

wrceiof die iifut, and j^rd La Warn was feifed &c. in fee, and being fo feiied, 

if ht was not a Lord at ' t> ' 

tke lime of the dcmife, qq fuch a dav and vcar demifed the tenements aforcfaid 

it muft be found jgalnft a -n c ' r a a t i • i 'f 

the party. occ. to One ^* B. for a term or years occ. And this demile 

was * travcrfed, s. without this^ that the aforefaid T. W. 

* [ 300. a. ] K:night, Lord Xa fVarre demifed &c. And in truth thca 

cz'co.'Lii'^rtA^. Crt ^^ ^^^ ^^^ * Lord, for his father was alive, who was of 

^7(5. Hob. 1^9. 4, H. 6. that name, j. T. IV. Knight, and Lord La fVarre. And 

1. b. 35. H. 6. 5. b. 2. , '^ , 

Ro. Ab. 705. 15. E. 4. his faid fon and heir was Knight in the life of his father^ 
i54.*ThMc^fewas af. and after the dcath of hit father he was alfo Lord La 
firmed for good law, 12. ffT^rre. Whether this iffuc ftiall be found for him who 

tol. 0> o, 

[i. Ld. Raym. 305. took the traverfc, or not, was the queftion in GuiUballf 
Cro.Cv^i7^^^jcrm x,o«^fe«, at Nijt Prius. And as it feemed tome, it is pared 
pi- ij of the iffue as it is traverfed. Whether he was Lord at 

that time or not: to whicli Saunders and Catlyn 

agreed, 

. (35) ^ 29. £//«. ♦ In ejcdlone firmds the plaintiff made title by » kafe for yeslrs, made to 
him by Sir WllUam ViMtghan^ Knight. The defendant made title and traverfed, ahfQUt he 
that Sir William Faughan, Knight, leafed to the plaintiff j and the jury found fpecialiy thai he 
made a leaie before he was made Knight. Andrews Chief Juftice thought that this was oa 
part of the iffue, whether he were Knight or not, but words of imagination, and fuificient ii 
found for the plaimiflf. 

£. 24. Car. B, R. [Aleyn 58.] in the cafe between Lake and LaJtg, one Sir F. A%W 
excepted, bccstuCc Jiol^rt Suti on, party to the leafe, was named Lord Lexiftgioft, being, »IJ* 
faid, only an Efquirc, and no Lord. And he cited this cafe of Wcjl &c. And the Court fai^i 
that this cafe was on a traverfe; but on a demife, a mifnomer of the leffor or leffcc docsooi 
avoid that; and he cited Lord Ewef^i cafe, 8. Jac. [x. Buif. 21. Cro. Jac. 240.] *uid£ inff^ 
[Bac. Ab. Mifnomer. (D).] 



The fuggeftion to have (qr)T^HE plaintiff in ejeBiofu firma upon ilTue joined 

a writ to the coroiirrs, ^''-'^ X «. ^ , 1/1. -ff 

ought to be of a prlnci- made a fuggcuion to the Court, that the Inerilr 

fet"'""^'' *""* "°' and the leffor of the plaintiff, who is named in the deda- 
In fjc^'tonefirm^, it is ^ation, are coufins, and fhewed how, and prayed the 

not a princi|)al chal- ' - ' ' 

Jcnge, that the ihcriff is ventre faciui to the coroners: Square thereof, for 1am the 

thcpiaintiff. ^ ^ ° Prothonotary held, tliat fuch a fuggeftion ought to com- 

[Vin. Ab. Trial (He)] prehcnd a principal challenge, and not to the favor : and 

alfo the leffor is not a party to the writ any more thaa 

(35) K. 27. EUz, Rot. 388. 5. R. in Goodman and Frankellin, [5. Co. 36. b.J adjudged, 
that the fuggeftion ought to be a principal chalknge; and fo it was adjudged ii/, 41. &4J* 
EUz, between tUggins and S^icer^ [Mo. 623.] waich is entered £. 42. £//2. Rot, 148. 

IflC 
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thcmafter in whofe right a cognizance is made in re- Inft. 157. b. 07.367. 

I • 1 1 •!•«- • r-r i- #-»^i /. pi. 40. 2. Ro.Ab. 60. 

plevin by a bailiff, in 9. H. 7 to. 22. Therefore ^lu^nt^ 669. Plow. 74. b. n, 

Alt 23. 10. E. 4. i». 
J5ro. Challenge 1 58. Hutt. 24. 3. H. 7. 2. 20. E. 4. xi. 15. E. 4. 18. a. Mo. 896^893. Ben. 98. [3. 
Bac. Ab. 252, 233. J 



The Cafe of Bedminfter Manor. 



(36)/^UEEN Mary being feifed in fee, in right of her The King during th« 

^ crown, of the manor of Bednunftery in the county foo «p]I«nda!!t V^Wi 

of Smerfet, to which the advowfon of the hofpital of Saint "^^^'t^l Vlo^r^Li 

Caibarine\ of B. is appendant, the hofpital became aU the adrowfons there- 

, , . , . r ^ -1 /I. I *° appcriainiiig : the 

void ; and during the time of the avoidance, Ihe granted' immcdiace preieutacion 
the faid manor, and all advmvfons belonging or appertaining to ^^JT^^' 
sbejaid manor^ in as ample manner and form as £• late Duke of vide ante.] 
Buck^ ifc. to Edw. Nevill in tail, and the grant was ex ctrta *• ^<»- Ab. 196. Mo. 

.. . 249- It. H. 4. 54. b. 

fcientia et mero motu &c. But no mention was made of Qj,a. imp.31. 16. H. 7. 
the prefent avoidance in the grant. But the Queen four z6^'j)y!\l]^\^. Co. 98." 
years afterwards, prcfented to the hofpital, and the, pre- [W»is. cicrg. L. 89.] 
fentce was admitted and inftituted accordingly ; and after- 
wards this incumbent died, by whofe death the hofpital 
is now void. And the patentee brought a quart impedit^ 
and declared all this matter in his count, upon which is 
A demurrer in law. And in the next Teiin the declara- 
tion was adjudged by Harper, Weston, and Dyer, 
cbfente Weishe, good enough. See a fimilar cafe. 
H. 18. [£//«./£/?.] fol. 348.] 

(36) It feems by this cafe that the grantee fliall not have the prefent avoidance contrary K$ 
Fitz. Nat. [Brev.] 33. & 18. £. 3. 22. 9. E, 3. 26. Dy. 269. and this judgment is good law, 
per Curiam^ M. 29. & 30. £//». C. B. Dy. 348. 

A, had a manor to which an advowfon is appendant which is void; he prants the manor, to* 
gcihcr with the adrowfon, to B. — 5. ihalL not prefent for this turn, £. 28. £/. Sir 75^««tfi 
Ootge'% cafe. [3. Leon. 196. Ow. 53. Gouldib. 73.] in the cafe of the King ; and Trim, 15. Jac. 
Winchc'omb*9 cafe in the cafe of a common pcrfon. [Noy. 25. i. Brownl. 164. Mo. 877, Hob. 
165.] 



(37jnpHE defendant in debt on bond with condition To debt on bond, tender 

to pay a lefs fum at a day and place certain, t^^^T^rLt":. 

imparled upon oyer of the bond and condition, until ^^^^^ '° "^^S^^T* ^^» ■"** 

unco re prijt^ it a good 

another Term, and then pleaded that he was ready to pay pUa w.ihout lout tempt 
the fum at the day and place accordingly ; and that nei- cd^af«riiDp«rlaacc.**^ 
ther the plaintiiF, nor any otlier for him, was then there 

(17) And 19. Jac, C B, All the Court were of opinion agait)ft this book. Cro. [Jac.] 627. 



^ [ 300. b.] Eafler Term, 15 Queen Elizabeth. 

loft. 207. a. 4. H. 7. 10. to receive the money; and that lie is now ready to pa^i 
33*36. "h! 6. 2. 1^3. zt. ^^^ tenders the * money in Court : that is good enough as 
f* Wii^a^H I' ^^ ^^^™s> without faying that he was tout umps prifl kc 
1. 20. E. 4. 1 7. E. 4. becaufe he hath cxcufcd himfclf from forfeiture of the 
H. /ii. b. 36. H. 6. penalty by the plea above, if it be true. And from this 
E?^ jVx^!^'*^^ plea he ftiall not be cftoppcd by the imparlance above. 
[Sw 2. Ld.Raym. 254. And tliis by divers juftices. But Lennard^ Cu/ioi £n* 

Bac. Ab. 17. Gilb.C.P. 
184.BUI. NLPr.156.] 



Storie*s Cafe. 
If a kn<nrn fobje^ of (38)T\OCTOR Storu^ who is notorioufly known to be 

ihis realm iodiited for ^^ ^U , . r^ , . « i/r 1 , 

ueafon, plead that he U Dom in England^ J. at Saii/bury, and by this a 

ACTTing,a^refufe?o fubjeft and liegcman of the realm of the Queen of £i^- 
me^tr he tt^au'^hi^- Awf^, was arraigned of high-trcafon in B. R. at fFtfiminfta, 
judgment as if coavift- in this Term, upon an indif^ment there taken by a jury to 
Ob Lit 12 a Ante ^o^^^^'C itk MiddUfexy for thc three caufes of treafbn in the 
29?. b. Lit. Rep. 27. 3. laft term, foU 298. committed and perpetrated at jbuwtru 

Mar. 131. b. , *i*i'i-rv i #- 

rscc Foft. Cr Law 187 ^^ parts of Brabant^ And in the mdiament he was fup- 
5«;. 60. r. Hawk. P. c. pofcd to bc an Engliflman born, which he confeflcd ; but 

51 & I . H. H. P. C. 68. y ' y r\ «1 11 /• 

96.] he pleaded to the indictment that he would not anfwer 

to it, for he was fubjeft and ferjeant to King PbiUf of 

Spatfiy and not a fubje£l of our Lady the Queen Etissaietk^ 

and had been fo for the fpace of fcven years ; and prayed 

that his plea might be entered and allowed : but the Coait 

^ . would not allow this, but recorded a nihil diciu if he would 
4. EL 20?. a. Siaraf. _ * ' ^ 

1 50. StyL'iSS. not plead otherwifc ; who would not fay othcrwife ; where- 

[2. St. Tr. 311.] £Qj.g JQdgmcnt of treafon was given generally &€• 

C38) The trial of a fifi£t beyond the Tea fliall be by the country, ante pi. 29. 
Treafon is out of the ftatutc iVeft. i. c. 12. <t 16. £. 4< 33. 



JC^ZZ'':;^iJtk (39) A FEOFFMENT is made in confideration of a 

fucb cbiid as he (hall ^ marriage to be had, to the ufc of thc feoffor for 

beget arrive at twenty- ^ ° 

one years, and after- the term of his life, and after his deceafe to the ufc of thc 

wi*dowhood"""tho' jt. wife by name that he was to marry, for, during, and until 

w^dow'^^s"^S'*Jo any fon that the feoffor fhould beget of thc body of thc 

hold the land.— So f^id vvifc fhall accomplifti thc aee of twenty-one vcars; 

Feolfinent to -r^. and hii , ^ ^ , . , r - ^ r n. ,1 - ' 

heirs until B, pay ten and after fuch timc as the faid Ion ihould arrive at thc 

P^vlLg^UaJSi^Wihe faid age, then to the ufc of the faid wife for and during 

^«- the 
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the time that fhc Ihould live folc &c. And afterwards they Dy. 174. pi. 41. j. Co. 

intermairied^and the hufband died without any iffue be- ^g! i. Leon! 1^7^. 7. e! 

gotten upon the wife, and fhe entered immediately, and Jo!!4.^i4TABd?a"6l' 

continued fole &€• Whether her entry be lawful or not, 

was the queftion upon a fpecial verdift in eje^ione firnnt. 

And by the opinion of Weston, Harper, and Dyer, 

her entry is lawful, and the eftate and the remainder of 

the ufe goody although that he never had fuch fon. And 

fo they gave judgment without any argument $ for if a ^ 

feoffment be made to one and his heirs, donee et quoufquty 14. K. 4. 3. 19. h. e! 

/. 5. fliall pay to the feoffor or to his heirs one thoufand ^'y, z<^^y EHi.Vi.^ 

pounds; /. S. before any payment made dies, the feoffor [Shcp.Touch. 118,121] 

and his heirs fhall retain the land abfolutely in perpAuum; 

By all, at dinner in the Judges inn in * Fkct-JIrcet. And * C 3^^- 2l» 3 

yet afterwards in Micbatlmas Term, in the fifteenth year 

of the prefent Queen, a writ of error was brought upoa 

this judgment. 



Trinity Term, 
1 5 Queen Elizabeth. 



(40)0 



Lowe and Kyme againji Paramour. 
iNE Chevin feifed of the land in demand in the l«» ^'»t oj "gl»t '^e 

tenant choic trial by 

ifland of Hariey^ in the county of Aenty fold the bauu-, but when every 

land to ParamouKy and for the aflTurance levied a fine to peiflrmc*d/«The day 

him ; the conufance of which fine was taken before Sir ?he\auie/tK 

Robert Brook Chief Juftice of the Bench. And be- anfs being foicmniy 

*' . . called made default, 

caufe he doubted of the age of Chevin^ he took certain whereupon 6nti judg- 
cxaminations &c. by which he appeared to be of full age, ^Hcm.""" ^''" *^*'"* 
as appears from the paper note of the fine ; (/// ajptitur EaO. nj.Ellz.C.B.Dj. 
per Manwood.) And in the fame Term that the fine was y /kl^si. 8. C^ ■ 
levied, Chevin brought his writ of error, and afiigned the 
error in 5. R* on his nonage; and upon that had a^/rr 
facias to the fheriflFof Kent againft Paramour the conufee 
aad terre-tenant, upon which a nihil habet nee eji inventus 

&c. 
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&c. was returned ; whereupon iffued an alias fare facias } 
upon which the fherifF returned another iiifeV &c. And 
upon this return the Court proceeded upon the ex- 
amination of the error, : and as well by the infpeAion of 
the perfon of the plaintiff as by the teftimony of four 
lawful and trufty men, the Court adjudged him within 
age* And in the next Term the fine was reverfed for this 
caufe. And afterwards, at the full age of Cbevin^ he fold 
the land to Lmue and Kynu ; and they by feoffment of CbevsM 
were put into poileiiion; but Paramour would not quit, 
but continued his poiTeflton. And by fuit in the Chan- 
cery, commenced by Paramour^ they went to iffuc upon 
the age of Chevin &c. And the age of twenty-one yean 
was proved by divers witneffcs at the time of the fine 
levied ; the depofitions of whom were exemplified. 
(41) And afterwards JLow^ and Kyme brought a writ of 
entry fur diffetfny in the nature of affifc, againft ParaiR«rr, 
who pleaded non diffii/ivit &c. And thefe matters were 
given in evidence to the jury in the Bench, who looked 
more to the depofitions taken in the Chancery, than to the 
reverfal of the fine in B. R. and found for Paramour^ s. 
that he did not diffeife, contrary to the opinion of the 
Court ) wliercfore judgment was given that the plaintiffs 
take nothing by their writ&c. whereby they were barred, 
15. Aff.2. and brought attaint againft Paramour and the petit jury. 

And although all thefe matters were declared in the 
♦ [ 301. b. ] Bench to the grand jury, * they affirmed the firfl verdift: 
but it was befides given in evidence, that notwithftand- 
ing the nonage the land was gavelkind, and might be fold 
by the owner at the age of fix teen (^tf^ years, wherefore &c« 

(4t) ikT. 42 & 43. Eli«. C, B. Examination by commiflion out of the Chancery was doi 
allowed to be given in evidence to a jury, becaule the ^arty in this adion was party or pnTy 
to the fuing out of the cooimifTton, and fo fome might be cheated* 

Note, That fuch is the judgment where the defendant is barred ; and fo it was in an entry 
fttr dtjfeifin, by Carlton v. Cdye, 30. EL C. B, [Gouldf. 85. pi. 8.] 7r/». 32. £. i. C B. Rti, 
68, Jo/pi, the Ion of Jordan, within age, demifed, and the jury found that he was fifteen years 
of age, and fuch age fufficcth for Ganjelkind land; therefore a firm feoffment. 

M. 20. R. 2. rot. 62. fhews that the heir in Gavelkind, at fifteen years of age, may alient 
by the cullom. A fimilar cuftom ia London for an infant, (a) 



Lit. xoT. a. 



(a) That fifteen is the full age for GairU ' 
Jtind tenants, and of their alienations at that 
age, fee Robin/on on Ga'velkind, 193 fcc. 
particularly, and 215 to 225. But I cannot 



find in any other book that there is fuch caf- 
tom in London ; nor, as far as I have bcca 
able to Icarn^ is any fuch cuUom known there. 

So 
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So the firft verdift was affiruaed, and the demandants barred 7. E. 4. 29. 2 1. e. 4 14. 
in the attaint. And upon this the demandants brought a zill'z62^i.u(i.I^.h. 
writ of right, and counted upon their own feifin in the time *9- E. v i^». 3a E^. 
of the King and Queen, P. and M. &c. And Paramour 247. 
chofe the trial by battle, and his champion was one Georgg 
^tbomei and the demandants e contra^ and their champion 
was one Henry Nailer ^ a mailer of defence. And the Court [See >ti excellent »c-. 
awarded the battle ; and the champions were by main- "n^ca ^n*" M^oib^'I 
prifc and fworn {quare the form of the oath) to perform ^^^ '^^l'"'^ CoaX^ 
the battle at Tolbili^ in Wefiminfltr^ on the Monday next 
after the morrow of the TCrinity^ which was the firft day 
after the Uiasof the Term, and the fame day given to the «- H- ^- 7- 
parties; at which day and place a lift was made in an even 
and level piece of ground, fet out fquare, i. iixty feet 
on each lide due Eaft, Weft, North, and South, and a 
place or feat for the Judges of the Bench was made with- 
out and above the lifts, and covered with the furniture of 
the fame Bench in fVcftmnflcr Ha(l^ and a bar made there 
for the Serjeants at law. And about the tenth hour of 
the fame day, three Jufticcs of the Bench, s. Dyer, 
Weston, and Harper, Wblshe being abfent on ac- 
count of licknefs, repaired to the place in their robes of 
fcarlet, with the appurtenances.and coifs; and the Serjeants 
alfo. (42) And there public proclamation being three Sir H. Spelman in hii 
times made with an Oyes, the demandants firft were fo- !S'e^onIroenc<S'enT*'5 
lemnly called, and did not come. After which the rearing of coifs by Ae 

J ' ^ Juftrces, was wheu 

mainpernors of the champion were called, to produce the Friars were luftices,»to 

champion of the demandants firft, who came into the Verb. Coyf b. 4.E.> 

place apparelled in red fandals over armour of leather, 4«-*E-3-36- 

bare-legged from the knee downward, and bare-headed, 

and bare arms to the elbow, being brought in by the hand 

of a Knight, namely, Sir Jerome Bowes^ who carried a red 

bafton of an cU long, tipped with horn, and a Yeoman 

carrying a target made of double leather; and they were 

brought in at the north fide of the lifts, and went about . 

the fide of the lifts until the middeft of the lifts, and then 

(42) In a writ of right in the time of £, 3. in the year 1355. [29. J?. 3. ii. a.] Robert 
}VyviU lie Salijbmy v. IViW Montague, Earl of Salijburj^ the defendant chofe the trial by bat- 
tle, and the Court awarded it, and a day and place given to the parties, at which they appeared 
arrayed as here; afterwards, by command of the King, the matter was ftayed. 

In the time of EJ. 3. when the contention was between ^ in/liam de Fakeham^ Knight, ap- 
provanty and John Syth'tft, Knight, defendant, for au armorial bcariag : and upon battle joined, 
th« King determined iu 

came 



* [ 302 a. ] Trinity Term, 13 Queen Elizabeth, 

came towards the bat before the Juftices with three {<y» 
lemn congies, and there was he made to fiand at the fouth 
fide of the place, being the right fide of the Court ; and 
after that, the other champion was brought in like man- 
ner at the fouth fide of the lifts, with like congies &c. by 
the hands of Sir Hmry Cbenryy Knight &c. and was fet on 
the north fide of the bar; and two Serjeants being of 
counfcl of each party in the midft between them : this 
done, the demandant was folemnly called again, and ap- 
peared not, but made default; upon which default, Bab.- 
HAM* Serjeant for the tenant, prayed the * Court to re- 
cord the nonfuit; which was done. And then Dyer, 
Chief J ufticc reciting the writ, count, and iffuc, joined 
lC3rth47.anie9S.i b.] ijpon battle, and the oatli of the champions to perform it, 
' t. H. 7. 6. b. 26. E. 3. and the fixing of the day and place, gave final judgment 
eV 3. "15. by.^103*. againft the demandants, and that the tenant fhould hold 
tmch. fo. iS. ^jj^ jj^j^j ^Q jjjjjj ^j^j jjjj \icm for ever, quit of the laid de- 

mandants and their heirs forever; and the demandants 
and tlieir pledges to profecute, in the Queen's mercy &c, 
And then iblemn proclamation was made, that the cham- 
Spced's Cron. fo. 1186. pions and all others there prefent (who were by cftimfri 
tion above foi!r thouiand perfons) Ihould depart, every 
man in the peace of God and the Queen« And they 
did fo, cum magno clamore '* Vivat Regina^ 



Vivion's Cafe. 



An office finds A. the (^^y H" LIZ J BETH ^ttcherffe^ One of the great aunts of 
hcrr"^with°^h"crs;*thii Sir Edward Courtney y late Earl of Devon^ was 

Ts'L^intr wfiTfLfng "tarried to gne John Vivion, Efquirc, and had ilTue within 

out livery wiih rhcm, thc cfpoufals onc lohn^ who was reputed an idiot, and 

holding Courts, and re- , - . % -^^ . rr- • 1 1 1 t t 

ceiving rents by the whom the faid John YiVion always thought to have been 

L'n?^;'glv:'rnrT^ begotten by one Mayo, and not by bimfelf ; and for that 

poffcffion by^'w* on r^afon commonly cjillcd hiip (and others did fo likewifc) 

grant without livery y. Moyo^ fixA after this (he had ifTue another fon, alfq 

thiTreiearc, continuance Aamed John^ who was always named and reputed 'Joim, 

l!'; ;rr gT^n't ^^'^^^^ After this, EhT^ahiih died, the Earl and her huf- 

pay the rents to ihc band llvins: ; tlien the Earl died, and bv an office after 

fame bailiffa* before, is . , ^' .^ , -r /- / 1^ €^ . rr* • 

ro atiornmrnt to him. his death without iffuc, the Jury found that/o«^« Vwi^m 

[18. Vin. A'o. 307] jijp Younger, Efquire, fon and heir to Jvhn Vivion^ Efquire, 

>nd 
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and Eiizatitb his wife &c, was one of the coheirs of the Dv. 313. t. Kcb. 756. 
Earl; (the father and the elder fon then living*) And Ic^^^^^ 
thereupon John VhAoHy the younger fon, fucd out livery 
with the other coheirs, and in perfon went to the manors 
with the other coheirs: their courts were holden by a 
fteward appointed by the ^arl in his life^time, in the 
names of all the coheirs, named firil by their proper 
names. And as well the farmer or ieflees^ as the copy* 
holders and tenants, attorned to them all, and paid the 
rents to their common baililFs. After this, John l^ivhn 
the Younger, obtained of Jobrif his elder brother (naming 
him John MayOy otherwife John Vivion^ Gent.) a rclcafe, 
with words alfo of gift and grant of all the right, title, 
claim, intereft, and demfind of and in the faid manors 
&c. habendum the manors &c. to hiii) and his heirs, naming 
hxmhXf yobnViviont\ie^ Younger, Eiquire; but no livery 
was made. After this deed executed, the farmers and 
tenants aforefaid, without any notice or privity of the 
faid deed or grant, paid the rents as they had done be- 
fore &c. Firft, V^^\\tt\itx John yivion, the younger bro- 
ther, may in law be taken as coheir by reafon of any 
office, livery, court-keepingj attornment, or other aft bc» I>y. 96. 35. H. 6. 7. ^ 
fore expreffed, or by any averment of the meaning of the 
inqueft of office or not ? * And it feems he cannot be fo »* r 302* b. ] 
taken in law, by the opinion of the Court. Alfo, Whether 14. e. 3. 3c. 45. E. 3. 
any aft done before, gained any tenancy by diffeifin, ^.Ji^; ,^„^g"'3'^^ t 
abatcqjent, or intrufion in John Vivion^ the younger bro- "• 7- 13- 
ther, upon which a releafe might enure. And it feems ^^.^ ^ ^ ^^.^ ^ ^ 
not in tenancy of land in lea(e for life, years, or in tail, b. Lit. 116. a. Dy. 173, 
nor In the copyholds, fo long as they contmue their poi- mem 8. 4. Co, 126, C«, 
fcffion without expulfion or removal; but ^w^r^ of copy- ^"•309*>* 
holds. Alfo, Whether the attornment after the deed of %, Co. 67. K 
grant and releafe made without notice thereof given to IScc xi.Gco.s.e.i9«§ 
the tenants be good or not } and it feems not. (44) And 
in Michaelmas Term, in the fifteenth year of Queen EU%. 

(44) HiL 40. Elix. and M. 40 & 41. Etix, B, R, Tsbh and Vopelevnelly [2. Rol. Ab. 786, 
787. Raym. 47.] Aj\n Sheffield^ in ponfidcration pf a marriage to be between her and IVtll* 
Ftrme, gave and granud certain land to FerTne and his heirs to the ufe of him and his hciis, 
with warranty, but no letter of attpmey : the queftion was. Whether this (hall pafs by way o^ 
ufe; and the doubt thereof was, Whether by this conveyance (hall be intended that the meaning 
was to pais by feoffment, and not poffeiTion, quaere. And in that cafe Coke, Attorney- 
General, and Pop HAM Chief Juftice, faid, that it was refolvcd in this calc of yivion, that an 
^St (hail not b^ r^fed, bccaufe ii was the meaning to pafs it by releafe, 

U 01) 
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i. on the fifteenth day of tJovembtr^ the qucftions and 

opinions of the cafe above were re-examined and confi* 

dered, and the refolutions aforefaid affirmed, by fubfcrip- 

tion of the counfellors and' afliftants at the Court of 

Wards, s. Firft, By the Lord Burleigh, Lord Trca- 

furer and Mafter of the Wards, Sir James Dver, Sir 

Edward Saunders, Robert Kelewa y, and Kinges* 

MILL the new attorney of that Court. And the faid 

refolutions were put to certain commifHohs in the county 

of Soffurfet^ in the nature of a Mandamus pofl mmm 

of John Flvion^ the elder brothpr, who had two daughtcn 

at one time born, j. gemels or twins, yet in full life, who 

* are his heirs, and within age: and by that the twins arc 

StainC leroff i< i ^^^^^ heirs to their father, and a dying feifed in ihcii 

Ro. Ab. 569, 570. father. And afterwards in Eajier Term, 18th of the pre- 

H. 6. 44. 19. 36! fcntQuccn,P/&tt;A», for 7cA« ^/v/ow the Younger, would 

«fc\H.J:*5!^'pu^^^^ *ver, that the deed of rcleafe above was for brotherly 

3^9- love ; fo the ufe of the land (ball be thereby raifed and 

Coke 7. 40. b. coTcnant vcfted in thc relcafee. Alfo, that the younger {yohn) by 

oVmfbmtVugo^^^ ^'^^ ^^^^^ of 7a&« VivloH^ Efquire, levied a fine with pro- 

without cxprds words clamations in thc 4th year of the prefent Queen, to 

of coiijidrracion. . ^i-r* i#- *• i»- 

<. E 4. 40 JO H 6 ^^^^^'^ ^* "** friends fur cogmzance de droit come ctd fn 
^8. 20. H. 6. 19. 1. 17. &c. And by that fine by the name of John Vtvum^ 
215. i.KcWe3i9. * Efquire, he would cftop yoin the Elder &c. But ^imj 
if any of thefc matters (hall benefit his title. 



wMcnicaViialv^ (45)'pORGERY of a will, whereby any leafe for yean 
is within 5. £//». c 14! IS conveyed &c, fhall be punifhecl by this wori 

Plow. 80. Raf. Forger (writing) Only, yet no mention is made of any teftament; 

12a* Cro"ioo*pl. 33. ^^^ ^^ * ^^'^ concerning freehold or inheritance, mendoa 

3. Inft. 171. jg imdt in the ftatute 5. Eiiz. [c. 14.] And it was doubted 

ForgcrT^of a will &c!^u Whether perjury committed in the ecclefiaftical court, 

r***l*Gro"^ °^^"*'*' concerning the probate of a will, might be punifhed in 

maae perpetual by 9. G. the Star-Chambcr by realbn of the provifo in thc faid aft 

2. c. i«. and lec i. Str ^ . . , /«/- 1 r- n 1 • 1 i- 11 

48 3. 3. Term Rep. 1 26.J of perjury, m the fifth year, [c. 9.] which fee, and thc 

[Sec Dy. 243. a, 283. a] provifo for the Star-Chamber. 



(46) NOTE, 
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In Cut* WardoRum> 

(46) VTOTE, That it was clearly agreed by the Coun- Copyholders idiots are 

-i-^ i- 1 r 1 /-I 1 I ij i_ • "°^ within the furvey 

lei of the Court, that a copyholder who is an oi the Court of Wards, 

idiot ought not to be ordered in this Court* for his copy- ^utof the manor Court. 

hold; but that fliould be done in the court of the lord 4. Co. 126. b. 2. H. 7. 

of the manor. 3- 1- ^y_ *9iv ?i 69. 

Noy 27. [The court of 

Wards aboli(hed by iz. 

Car. 1. c« 24. AtuI fee Comyns dig. Idiot (C.) & £ac. Ab. Idiot (C.) ] 

(46) The rule of the Court of Wards is, That if an idiot hath not any goods or chattels.' 
or lands, except copyhold lands hoMen of a common perfon, the King ihall not have the cu(* 
tody, but the Lord of whom the copyhoid is holden ; but if he hath any other, then the copy« 
hold land alfo. E, 13. FMx. cj* John Roger's cafe, C. J^. fo. 74. 

In the time of H. 8. Pace^ Dean of Si, Paul% was in cuftody of the Archbifhop of Canier* 
hurjf being a lunatic; it was a queftion in the Coun of Wards who fljould have the cuflodyi 
and upon precedents lliewn, the Archbifliop had him in cuftody, and not the Kingj which 
were cited by Mr. fyres, in his reading at Lincoln's Inn, 

Trin. 33. EL B. R. ^ Debt by Sowper againft Goodbody, The cafe was, John Packer^ copy« 
liolder in fee, holden of thfc manor otStow by copy of court-roll (of which Jaftice GawdY 
was feifed) by licenfe &c. leafed the copyhold for years to GoodMy^ rendering rent, and died: 
the Steward committed the wardlhip of the land and body of Henry P acker ^ the fon and heir, to 
Sowper y who for rent-arrear brought debt, and rcfolvea per Curiam, that it well lies, for by 
the ufage fuch an interefi being in the lord of the manor to commit the wardfhip to another^ 
is a good reafon that fuch committee (hall have an a£tion for the profits j as 15. H. 7. 13. b. 
that guardian in focage fiiall have trcfpafs in his own name. But note 7. E, 3. 38. That a 
guardian in chivalry may avow, but guardian in (bcage ihall make cognizance : fo of a bailiff, 
21. H. 6. II. <t> 30. E. 3. 19. and Cro. a6. That guardian in focage may avow. [Cro. Jac«, 
98, 99.] If an alien purchafe copyhold land he may not retain, nor iball the Kiajg have it| 
but the lord of the manor ihall have beneBt thereof. So refolved by Harri/on, Reader of Lifi" 
coin* s Inn, 1632. [Stiles 20. 40. Aleyn 14.] 



In Cur* Ward.' 

(47)'^OTE, That an office found by commiflion of The commiffion for an 

X\ -mm- 1 '/y • /• t ^1 ^ M/- /» office of lands in C/&5^rr, 

Mandamus iffuing out of the Chancery at tVeJt* muft be out of the 
fnlnfttr before the commilTionets of the county oiCbefler^ f!^T^Fj/lJnJ!^! a^ 
for lands holden in capite in the faid county, was holder! f®' i^nds in England 

., • , ^ •* ^ * ^ /- -rxr i r t and //•«/««</ of tcnure ift 

'Void by the Council of the Court of Wards; for that chief, there (houid be 
ought to be by writ or commilfion, iffuing out of the i^v^vlx feak. "«/" ^ 
Chancery there into the Exchequer. Alfo for lands of P*^" R^p- ^^f- ^v- 

^ * R. 311. 2. Ro. Ab. 503. 

caput tenure within England and Ireland there ought to be r ^^^ j^ 
feveral liveries, and by feveral foals, faj 



fa) By 12. Car, 2. c. 24. all tenures arc changed to free and common focage, except frank, 
almoign copyhold and grand ferjeantry. 



3Y 



Mithaelmas 



Michaelmas Term, 

15 & 14 Queen Elizabeth* 



Northcote agalnjt Ward. 
the king by tSt ©f {^i)f^\\J^^N Mary^ by letters patent under the great 

parliament might not 1 J r 1 r l /• • 1 • 1 , t 

grai>t (he office of aoU ^^ *eaU OX her Ipecial grace, certain knowledge^ 

?aTof The*'TJeafrrer: ^^^ ^^^^ ipotioH, ktt, granted, and gavc over to farm 
tho^ ft"bUVa*"ISl!t' ^^ ^^^ aforefaid fVard^ the farm of the fubfidy and ulnagc 
Janu ciaufe, \( that of faleable cloths in the counties of Devon and Cornwall^ 
thcCQurt."tfy ^"*** and tlie fubfidy and ulnage itfelf; and ordered and ap- 
Dt. ^t. a. 4. C0. 35. b. pointed the fame tVard coUcdor of the fubfidy, habendum 

Hob. 146. ^ J r I. r 

et occupandumy for the term of tweniy-onc years, at the 
tent of twenty-four pounds twelve fhillinga per ann. 
and this was done without warrant of the treafurer &c. 
ff^ardf by indenture, rchearfing the grant, affigned all 

f. Ca.6t. k his eftate, term, and intereft in the prcmifes to Nortbccu; 

and covenanted, that he was lawfully poffeffed of the 
faid farm by the faid letters patent. And Northcote fup- 
pofing the covenant broken in this, becaufe the patent 
was void by rcafon of the want of the treafurer's warrant 
by the ftatutes thereof made, which are chiefly touched 
upon hereafter, brought a writ of covenant, and upon 
the writ and count the defendant demurred &c. The 
ofiice of aulnager, or coUcftor of the cuftoms, or fubfidy 

3. Kcblc 8c. of aulnagc, remains in the hands of the King under the 

governance of the treafurer, with the affent of the coun- 
cil, when it is neceffary. And that a charter tliereof 

(48) The farming out of cuftoms hath bctn anciently ufcd by cur Kings. Thus £r/a'. 5. 
f Utt the new and old cudoms at Lond^jn for ten thoufand marks monthly, to be paid unto the 
vardrobe. The like was done in the 1 7th year of i{. 2. Anno lo, who let out for ttrm of 
life the fubfidy of cloth in divers countries. And £. 4. A/mo 1. the lubfidy and ulnage of 
cloth. Thus did /i 8. with his cuftoms, and fiuce his time, the late Queen,'and our aow So- 
vpreign. 

+ Orig. w////. 



fa) By I. /T. & M, fcf. 2. c. 2. § 12. It h 
ena£^ed, that from and after that felfion of 
pail lament no dirpenfacioa by nonobjlante of 
or to any ftatute, or any part thereof, fiiall be 
allowed \ but that the fame fliall be holdca j 



void, and of no effeft, except a difpenfation 
ftiall be allowed of in fuch ftatutc. And by 
flat. XX & 12. /K 3. c. ao. aulnagc duties are 
taken away* 

made 
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made for life or years to the contrary, would be clearly 
void, 17. iZ. 2. c. 5* and this aft is confirmed i. if. 4. Raft.0fficen3. 4* 
c. 13. The aulnage may be committed to farm with im- 
provement by advice of the trcafurcr and barons &c. 
Aotwithftanding the faid ftatute of 17. R» a. c. 5. 4, H. 
4. c. 18. [20.] * (49) All letters patent of the office of j. - q- ^ 
aulnager, or of aulnage, contrary to the effe£t of the faid 
laft ftatutes fpecially recited, fhall be void, and of no 
force. And that no patent of the office or of the aul* 
nage fhall be made afterwards but by grant of a bill 
fcaled by the treafurer, fcnt by him into the Chancery, 
as hath been accuflomed. And if it be made by other 
warrant than by bill of the trcafurcr, be it void and of 
no cfFca, 31. H. 6. c. 5. The treafurer hath power and ^*^* ^"^ ^^' 
authority to put to farm by fufficient mainprize the fub* 
iidy and aulnage of falcable cloths. 17, £. 4. c. 5. Aul- 
nage or aulnager, the meafure and meter by the yard : 
in Latin, aulnagium et ulnatur; for ulna in Latin is a yard, 
and not an ell, for XII poUices faciunt pedeniy tres pedes fa* Tothiir* Vet. ftat t, a. 

, , f. • J* y • • r P^l*- ^^^' 45> 4^' 

c\unt ulnamy quinque ulna et dimmum faciunt perttcam^ Inter 

Vetera Jiatuta^ foU 49. Alfo, aulnage is taken for the cuf- All thefe ftatutes Raft. 

torn of aulnage, to be paid more or lefs. 9. H. 4* c, 2. ^^^^ o . 117, u . 

Alfo, aulnage of foreign cloths by the King's aulnagor, 

2. E. $• c. 15. [14.] fubfidy for every yard not in grain 

4J* and for the half 2d. befides the cuftom &c. and 

the aulnage-fee for a whole cloth one halfpenny, and for 

the half, a farthing, 27. E. 3. c. 4. 

And in the end of this Term, by the refolution of all Br. Patent 109. See 
the Jufliccs of the Bench without argument, judgment a. r.3.^°/.'1 Jh^! 
was given for the plaintiff. And that the faid letters ^cb.' i^y^^nJi^X 
patent of the Queen Mary were void, although they con- M®- 9c»- 
tained a claufe of non obftante aliquo ftatuto &c. becaufe it 
is not fhewn to the Court that it had fuch claufe &c. 



(49) A MAN had ilTue five fons, his wife being en- ^' devlfcs two pana ©f 

^TL . ^ • 1 1 /• ^1 ^ I • /• i_ • J - his lands ** to his four 

ceintc with the fixth at the time of his death, « younger fon$ in tail, 
and by his lafl will in writing, declared and willed, <«that " t°ir* /* /m/*bl ^ 
*« the third part of all his lands (hould defcend and come " fon,thathcftiaiihavc 
^^ to his fon and heir; and the other two parts he gave «< heir; hoc if all die 
*< and bequeathed to his four younger fons by name, I^^ei^^'rt/J^^^^I^TesT 
^ and to die heirs male of their bodies begotten i and if f^*''^"^' * ^°" ** 

. brtrn; lie Ifc all take Do- 
312 *^ the Chio{; norihaUaoyof 
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Ac two part* revert, till ** tlic infant in ventre fa feme fhould be a fon, then him W 
out iffuc. " " have his fifth part as coheir with his four yonngcft 

2. Buia. 273. Hob. 33. «< brothers 2 and if they all five fhould happen to die 

l.KcbSoo. II. H. 6. ^ ., .„ 1 r 1 • 1 1- ir i. • 

13. a. H. N. c. 434. " Without illue male of their bodies, or any of their 
Buift Vi.' i^.*Ro?"Rcp; *' bodies lawfully begotten ; then he willed that the faid 
135. 18. EL 350. b. I. u ^^Q parts fhould revert, remain, and come to the next 

Sid. 153. 2. Kcb. 196. . "^ . ^ ' 

9. H. 7. 25. a. 30. Aff ** heirs of the devifor for ever.** The fixth fon was born 
9.^a/c°ont* ^i3'!^a. c?h! a^^^ ^he death of his father, and afterwards he and three 
4. 3. a.^38. E.^. 2^6. 17. ^f j^jj Qjjjgj. younger brothers died without iflTue. Wbe- 
Py. 3 31. 342. Lit. ther tlie furviving brother fhall have an eflate tail, i. to 

283 Plow. 345. Hob. Ill- 1 /•i»»»-i «t 

33. B. N. c. 431. 434. him and the heirs male of his body m the whole two 
a. Cio. 656. 3. Kcb. 84. parts, or only in the fifth part, and the other four parts 
thereof after the death of the furvivor (having iffue male 
of his body at the time of his death) to revert or re- 
main to the heirs of the devifor, or not, (50) And firfl 
* [ 5^4' ^' "I ^y ^^^ * ^'"'^" ^f Saunders Chief Baron, Dytr, 
[Sec the note to page BEtJDLOWES, and Meade, the fon bom after the death 

and' the book's therein ^^^11 have nothing, becaufe he was not capable as a par- 
r^rted to. Shep.Touch. ^^^^^^ ^^^^ ^^ j^^^j^^ g^^ ^^^^ ^ff^ becaufc he was 

418. 1. Black. Rcf. 1 159. » 

I. Wilf. 106. 2. Br. ( h. not then in e/p vel rcrum natura. But Whiddon e amtrs. 

550. and it^c'io^k ii. And for the other point it feemed to them that the fur- 

\\. 3.C. 16.J viror fhall have an cftate tail in the whole two parts; and 

fo long as there is any iffue male of his body no part of 

the faid two parts fhall revert or remain to the heirs, for 

HiTrgr^vc's^^notc' OO ^^^^ ^^^ ^'^^ *^°^ intent of the devifor by the words above 
Cowp. 31. 777-797. if they are well weighed. See a fimilar cafe pqfi M. 15. 

Ambl. 663. 4. Term .._ . ^ *=* trv ^ 

Rep. 710.] \Ell%. fol. 326. a.J 

(50) M 17 & 28. El B, R, Between Fuller and Fuller [Cro. Eliz. 422. Mn. 353.3 agreed, 
that he ihall take, if publication of the wiil be made after his dcr^th. [See 4. Term Kcp. bci.] 



An alien raaft pray a (tfi)/^NE fF. D* was arraigned in B.R. upon an in- 

jary^.«.J/V/a/. before '^^ ^O ..^ . ^., jrVirr 

any of a common jury , dictment of rape on a girl or damlel of levea 

A %Z^bman i« not an y^^^ ^f ag^> ^^^ "o ^^"^^ J ^« ^^^^t he felonioufly ravifhcd 
*^*«°- and carnally knew her. And he pleaded not guilty ; and 

a vemrt 

(51) A man of fiJity years old who had a wife, was arraigned at Newgate fedions 22. Jac 
after the Term, for the rape of a gir! then of the age of fcv.n years, and no more ; and \vaf 
found guilty by apparent evidence of divers women and a i'ur^eon, and the girl herfclf ; aod 
hatiged by the neck. 

Martin Page^ fenant to l^rf, Keeper of Saint John's Uexl Tavern, in Fieet-ftrrei^ at the 
fefllons af^er Eajier^ 9. Car. was indi6k^d for a rape on the daughter of il'ochl, the Keeper, of 
the age of nine years} and upon infpc5tion no penetration was found, and therefore he was 
acquitted. But afterwards, Mich, 9. he was again indi£^ed for the alTauIt in B. R. and fiocd 
two hundred marks, aad pillpricd before the faid houfe for three hourS| and impriibocd^ ani 
holdcn well. [Cro. Car, 331. Sec 3. Ban. 1696.] ^e« 
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a venird facias was awarded, and a panel returned, and three Whether a rape can be 
of the jury fworn. And then he pleaded that he was a orfeTen'Jcars ox^t 
Scot by birth, and prayed his trial per mtdietatcm lingv^e. [Jenk. cent. 6. c. 20. 
And by the opinion of the Juftices of both Benches he ' '^ 
ihall not have it, becaufe a Sco$ was never here accounted 2. ProteAion 46. 125! 
?in alien, but rather a fubjeft. And alfo the Sconijb Ian- 2! E. 2. Obligation^ \\[ 
guage is not a ftrangc tongue, but mere EnglKh : and be- f'*!' ai,';^^' A?' ^'^ 
lides he had paffed the advantage t by the general iffue f [2. Hawk. p. c. 591. 
above. Wherefore he was tried; and by good evidence \\^i^^/^^ ^'^\'V^' 
of divers women, matrons, he was found guilty. But the Plow. 368. 376. a. 12.EI. 
Court doubted of rape in fo tender a (a) child. But if ^^^/j' e.'j^*^ e.'^" 
fhe had been nine years and more, it would have been JJ- Lib. intr. 549. b. 

', .^ ' . I>}r. 144.pl. 60., 19. El. 

othcrwile» 3^7. b 21. h, 7. 32. 3. 

B., 4. iz. Lit. 8. a. 7, 
H. 6 II. 12. H. 4. 3. 35. H. 6. 41. F. Nat. 749. Dr. St. 14. a. 2. Keb. 601. 

Sec Forte/cue tie Laud. Leg, AngL c. 13. and SfUien upon it, fol. 6. that Scotland ilxv^y^ bf- 
longcd to the Crown o( JE/t^lund, 11. £.3. Bic. 473. 39, £. 35. 36. 42. £. 3. 2. b. 13. i£ 4. 
Bro. Appeal 153. 



fa) Now by 18. £/. c. 7. it is cna6ted, 
That whofocver Ihal! unlawfully and carnaJly 
J^aow and abui'e any woman under the age of 



ten years, (hall fuffcr as a felon without clergy. 
See j.H. «. P, C. 630,631. 



pill ■ -^ -r» 

Hind againft Grevil. (A) 

(51) rj IND \yas barred in tl fcire facias upon a recogni- The damages aflVflcd 
vzance of fix hundred pounds made for the pay- aforgcd'rcicrh-^/ihailbe 
meat of three hundred, by the pleading of a forged re- fl^f Itnr^/X' 
leafe, or acquittance by Grevil^ he being privy to the for- <!"«• 
gcry, or knowing of tlifi forgery : of which Grevil is con- I*/ "Try7i'4l!*'sJp?i 
vifted in the Star-charaber, wherefore Hind is entitled to '44- ?»• 61. Kr. Soimc 

29. 12. Eli^. 287. 19, 

have double cofts and damages, there to be affcffed by EU2.357.b. 
aft of 5. £//2. [c, 14,] Whether the damages (hall be 
taxed according to the pepaliy, or only according to the 
real due debt, being on'y three hundred pounds, qvare (cj. 
i\nd in Hilary Term following, it was refolved by all the 
Juftices, that the damages of neceflity ought to be aflcfled 
at double the penalty which ought to have been recovered. 



(b) This cafe is not in th« edit, of 1591. 
but Lord Coke, 3. Inft. i7«»fay», ** this was 
«* reported by the Lord Dter and imprinted ^ 
•< a»d fmce omiited out of the print ^^ 1 met 
xvith the Editioa of 1585, juft as this (heet 
^i/as going to prefs; it is not in that Edition, 
ix£ir in any that I have feen, except the laft \ 



and it is obfervablehere that it makes a fecond 
pi. 51. 

(c) See I.Geo. 2. c, 25. made perpetual 
by 9. G» z. c, 18. by wiiich the forging of 
any acquittance, or receipt for money or 
goods, i» made, in 'the Aid iaftaacCj felony 
without benc&t of clergy. 



3Y3 if 
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if the forged releafe had not haired him, and then he was 
for fo much damnified. Which refolution being reported 
in the Star-chamber, was accepted ; and notwithftanding 
this, Hind {pi his own offer) was bound to abide by the 
order of my Lord Keeper, and my Lord Leicester in 
the mitigation thereof. 



r^tf 'Tt^n^ffidcot (5^)1^ ejiiliomfirfM for a reftory, after verdift, in arrcft 

to fay in the count, of judgment infufficiency in the Count was al- 

in*his demcfnc, wiihout Icgcd, bccaufe the life of the perfon who was leflbr was 

exprcfi tvchncnt of his ^^^ avcrred (aj cxpref8ly,but by implication, and that by 

16. H. 7. 7.1. 15. H. 7. thefe words, j. " that the aforefaid A. B. reSor of the 

i8.^^i.*E*'6. b! 2^*c. *' church aforefaid, was and yet is feifed of and in the 

381. Lit. 646. 35. H. a reftory aforefaid &c. in his demefne as of fee in riebt 

6. 4Q. 5. Co III. Dy. •' . . - 

99. 299 346. 36c, 361. «< of the church*' &c. And by the opinion of the Court 
c'o.i^A.^io.H.'j.il'. this is fufEcient in a count. Saunders, Chief Baron, 
ls^'!'uCT.A^i "mo! ^ "'''''^ • but judgment was given for the plaintiff". 

376. 2. Cro. 6z2. 2. 

Bulft. 79 263. Pal. 509. [5. Com. dig. 51. Co. Lit. 303. b. I. Term Rep. 141. Doug. 177. Csvfc 

671] 

(52) HI. 36. Ellz, by PopHAM Chief Jufticc, If a bar be ill for the form only, and after- 
wards the defendant demur upon the replication, there the plaintiflT ihall not (hew the infuft- 
ciency of the bai in arreft of judgnnent; but it is otherwiie where a bar is not fufHiciciit for the 
matter and iubftancc of it. Between Wcdfer and BoU^ fnoted in Noy 70] 4. Jac:. ^ B. the 
cafeof Dier 52. was refolved and affirmed. [See Hob. 56. Lutw, 1604. 1592. 1667.] 

' ' — . - ■ « . ^ i ■ I III .1 9 

(a) Now by II. Jac. i. c. 13. § 2. and . the life of any perfon (hall not ftay or rcrerfe 
4 & ^.AnuyZ, 16. after verdi£i or judgment by the judgment fo as upon examinatioii foc^ 
coofcliion &c. the lack, of any averment of | perfon £: proved to be in life. 



If tenant in tall leafc (53)nnENANT in tail made a leafe for years rendering 

for years, and after- ^^^* X, «... , ^ , , ^ 

wards rvicafe all the twenty Ihillings, and afterwards he releafed all 

thcr the*itru'c aweptin^ ^^ ^^"^^^ cxcept twclve pence, and died ; and his iffue 
'^lut thc*rrn1rcliT^^^^ accepted the twelve pence, Slu^re^ Whether thereby he 
is concluded from diftraining for the nineteen (hillings 
Dirr TM. i7f. Plow, rcferved upon the leafe alfo. And itfcemed to Saukders 

i. 6. Co. 5. 6 a. Rol, * 

contin. 403. Br. accept- and Catlyn that he (hall be; but Whiddon and 
H. 7. 31. 4. E.4. 36! Dyer € contra; for if the leflTor after the leafe will grant 
a3."4-^E?"3^7o!*^'^' that the Icffee fhall hold his term without impeachment 
of wafte, and die, and afterwards the leilee commit 
wafte, and the iiTue bring an a£tion of wafte thereupon, 
he may well enough do it : which Catlyn granted ; but 
it is not fimilar ; quart. 

(54) THE 
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*(54)'T*HE next advowfon of a church, is granted to Onot of ihe next 

three, " habendum to them and each of them, jointly jl^nil^o/fcTcMUyr^^nc 

** or [everally^^ and at tlic next avoidance, the firft of the oftt>f grantees prcfent* 

' "^ . r % y • 1 • anoihcr wbo is loducl- 

three named in the grant prelented the third, being a ed^ and koidcn g<xd ; 
clerk, who was admitted and inftitutcd by the biihop. haverefufei him!"'^**^ 
And a quare impedit was brought againft the four; and the Bf- I^»<"es 54. 13. H. 8, 
bifhop claimed nothing but only as ordinary ; and the 13! h. 8. Ro. '^! 
two firft pleaded that they did not difturb; and the clerk J^*"^' Br. pTcfcIl!!: 
incumbent pleaded the grant above in bar; but he pleaded ««« 4- Mo, 5. pjgw, 
it as a ftranger to the grant; and the plaintiff fhe wed that Buift. U, 
the incumbent and the faid third i^rantee were all one *iE.4.66.a. «. e. 4, 

. ° . 10. b. Co. Lit. i68. b. 

and the fame perfon, and not divers : and upon this the 3. Mar. ia6. b. Dr. st. 
other demurred, in law; and iudement ffiven for him .2\ 

. ... [P*^- 79- P- 1-7. Ws 



ats. 



^nd againft the plaintiff in the next Term afterwards. But Cl. L.126,227. j.Mod. 
if one of the grantees above had folely prcfcnted to the n«e,/'J;j 
Bifhop» and he had refufed &c. peradventure a <iuare im- 
fedit hy him ivould fail; for the feverance in the habendum 
above fcems void in law. See a like cafe M. 2i. E* 4. 
18. in the long report. [66. a. pi. 44.] 

(54) An intercft cannot be granted jointly and fcverally 5. Co. 19. SUngfly^ cafe. [Jenk. 
*62, 163.] 

Mo. Rep. ft in, 31. H. $. Rot. 440, cafe 9. [14.] one of the grantees of the next avoidance 
prcfented another of the grantees j and holdca good. [4. Leon. 11 9.] 



(55)THE tenant in focage of the King /«cfl|/^//f made a Whether the heir of the 

feoffment, and took back an eftate to him and J*"!/,!*,^)" ^hoenf^^ 
his wife for their lives, remainder to the fon and heir of ■«°'Jl^''* *nd twk back 

' ^ aa cltatetohimiiod his 

the huft>and in fee, the huft)and and the wife died, the wife for liic rcmtindtr 
fon of full age; quaere wpll. Whether he (hall have livery fuc livery^^. ^^ 
by the firft branch of the ftatutc 32. H. 8. [c. 1.] And H*^[;*37 pi- 30- R*C 

- r t . r ^ ^' r X. X. ^ W1lha.Dy.26f, 

as itfecms, themtentof the Kingwas fo; but by Kavx,e- rj,,car.i.c 341 
WAY) it hath not been put in ure. 



(56)^^ 



N indictment was removed into JB. R. s. ** that Without the word j 
" of malice aforethought, -/#. B. made an affault mcnt ^/"hiMnkid", the 
/«* on C. D. and the fame C. D. fclonioufly ftruck, giving ^^^Xugrer'' *"" '" 
*• him one mortal ftroke, of which he langui(hed for 5. k. 6. 68, 69. 4.004. 
•^ fcvcn days, and on the eighth day of the ftroke afore* ^^^ ^^^l\' ^^J^^^ 
^f faid died," without faying, ** and fo the aforefaid AB. *6. b. 
•• the faid C. D. fclonioufty did kill and murder ^ there- ^i!h" tt!"?. c. J^aj*"^ 

3 Y 4 fore 
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fore this word mtirder is wanting in the indifhnent. Aq3 

whether this fhall be adjudged murder, or only mao- 

llaughtcr, was doubted, on account of the general pardon 

paiTed in the late parliament, in which murder is excepted. 

And at length it was refolved by the Jufticcs of S. Rm 

and others, that without this word murder^ it is only man- 
[i.H.H.P.C.466,467. ,., ij.ij.r^ 

4. MoU. 61.] flaughtcr : and the general pardon allowed by Catlyn. 



In ejeament, count of (57) iN ejeHione firma the plaintiff counting faid, that 
dred"«cres per nomem whercas J. B. ott fuch a day and year at fVittham^ 

XrVLtrrTm/I ^J » certain indenture produced in Court, had demifcd 
mantrium pradiautn is ^^ ^j^g f^id plaintiff thrcc hundred acres of land, fixty 

well enough, without ' ' •' 

faying he entered into acres of mcadow, fixty acres of pafture, twenty acres of 
\cvti^A\\A^manerZm is wood, and one hundred acres of junks and reeds, in ff. 
furplofagc. aforefaid, per nomen manerii totius illius de fVittbamy with the 

135*^ 7- • • • appurtenances in the county of Cumberland^ to have and 
to hold the manor aforefaid, and the other premfesy with the 
* [ 3^5* ^* J * appurtenances to the aforefaid plaintiff, from the faid 
day of the indenture aforefaid, until the end and term of 
Py. z86. 1. three yrtrs tlience next following, and fully to be com* 

pleated, by virtue of which demife the faid plaintiff into 
the manor aforefaid, and the other premifes, with the 
appurtenances entered, etfuit inde poffijjionatuiy till the de- 
fendant on fuch a day and year, with force ^nd arms, 
Br.Fco{rmcnti4. intravit in manerium pradiSlum, and the other premijis v/\ih 

[Cro. Eiiz. 286 ] the appurtenances, and ejefted him thereout from his 

faid farm &c. Whether the count by the faid per nomen 
maneri'iy and habendum manaium &c. and in manerium intravit^ 
14. H. 8. 13. ^ndfuit inde poffcffionatui &c. be fufficient, or he fhould 

fay habendum tencmenta pradiSIa &c. and in tenanenta p# <^- 
di^a iffc, intravit P (and this would be better ;) but the 
faid count was adjudged fufficient^ and the word manaium 
furplufage. Simile poft M. «t» 1 5. fol. 



Finch fol. 18. 



jf. gives s. all his frj^ A MAN giYcs mc all thc trccs growing in his 

trees, and cuts ih<m ^^ ' ^ r\. . - °, -,/,,. ,• f ,- ?,i- 

<iown, B. takes (hcrm clole» and aotwithltanding this he himielf cuts 

-JKMhcrefnrVB.luukm ^hcm dowu, and now 1 take and carry them away; and 
^^^\,*"^ ^^ '^^1^ he brings trefpafs againft me, " wherefore by force and mrms 

not guiltv to the totting «< I Cut down hi s trees y and took and carried them awa/* ice. 

andjuftify the rcfiduc, xt t i j 1 • 1 -i j 

Br Verk. 58. Dy. ^^^ ^ "^V P^^^ ^ ^° ^^ Cutting down, Opt guUty, axid 

ay. & 90. pi. 8. 33. H, juftifr 
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juftify the rcfiduc. Yet quarf^ Whether the firft plea rcro.El. 268. i. U. 
does not go to the whole in this writ. IT^J.^'IJhZ 



Bl 555] 



Daniel againjl Luker. 
( t8)/^NE Daniely late citizen* and goldfmith of London^ ^^ *" "mteftaie bare 

V-r ,. 1 1 , 11-1,11 ^''"^ fiotahtita in Ertg*' 

among divers goods and chattels which he had as jand and in /r^/aW, 
well in Irdand as in England, had a bond of eighty pounds l^r^„;j[:ll> "^y Ybc 
made in Ireland, 'by one Lucrcy a merchant of IVaterjord^ ordinary ih each coua. 

' • . n • r» / try for all wuhin hit 

\a Ireland. Daniel died inteftate in England, and his fon rrovince. 
obtained IjCttcrs of adminiftration from the Archbifliop of in th^di^c^r where it 
Dublin, of all the goods and chattels of his father within i*, "^.'^^ ""'* ""^ "*"* 
that province, and afterwards made a releafi: of the faid 21 h. 6. iS. b. n.H. 
debt and the aftion thereof to the faid Lucre. And after- ]\ Ro*' Ab.^908; \\ 
wards the widow Daniel obtained of the Archbifliop of Saand. 274. 10. H. 7. 

... '^ 18 b. Plo. 519. b. 14. 

Canterbury letters of adminiftration of all the goods, chat- U. 6. 21. 
tels, and credits, of the faid inteftate within his province, 
and got poiTeilion of the bond : and upon that as admi- 
niftratrix, fhe fued Luker in Londwiy fuppofing the bond 
to have been made there, 5. in the parifli of Saint Mary U 
JStffx/, in the ward of Cheap : and this releafe pleaded 

(58) Trcfpafs by <t> CafeboU v. Cafebolt. It was found that one Cafebolt died inteftate at 
Eh poifcfled of divers goods there, and that a ftranger, commorant at Lo/tdon, was indebted to 
him m five pounds thirteen (billings and four- pence. And that the official of FJvj the fee 
being vacant, committed the adminiftration to the defendRnt; and that the Archbiihop com- 
Bittted the adminiftration to plaintiff; and the Civilians fay, that the debt is bona noiabilia . 
^'here the debtor iies; and Kempe, Secondary, faid, that it was fo adjudged by Catlin | 
wherefore Wray faid. Let judgment be given for the plaintiff. Wl. 30. EL rot. 512. 

30. El. Croft' i cafe, [Godb. 33.] A Biftiop of Ireland being in England.tmy commit admi- 
niftration of goods withm his diocefe. Mich, 35. & 36. Eliz, <t> Butterjield v. Beamom/f debts 
due on bond in another diocefe, are bona notabilia, 

Trin, 17. Jac. C, B, Trowbridge v. l'f^lor\ a man died inteftate, having debts due to him ia 
icveral duKefcs upon fevcial bonds j/^r C^r.' The debts ftiall be bona notabilia where the 
bonds are, [f and not where the debtor or debtee are. 3. D'Anv. Ab. 353. 11. Vin. Ab. 79. 
Godoiph. 72. I. Rol. Ab. 909.] 

An annuity for vears out of the parfonage (hall be bona notabilia where the parfonage is ; 
—adjudged. 

Irin, 19. El, rot. 876. B, R. between Fere and yrfries. which was adjudged Hil, 22. Eliz. 
fMo, 145. and fee 4. Leon. 211.] One Jobn Trecher hvcd in the county of EJffx and >vas 
diere poffeffed pf a term, aad he had alio ibid to the Queen certain corn at IVrJion, /. 40. 
[qu, at the price of forty pounds], the Queen being at her palace at If^AiteAali, the laid irecher 
died inteftate: and Whether the Ofticial oi EJfex ftiall commit this adminiftration. or Whether 
it belongs to the Archbifliop of C. ? And all this was found by a fpecial verdia, and it was 
adjudged bona notahilia-y and that the Archbiftiop ought to have the prerogative, 5. Co. 30. a. 
Alich, 5. Jac. Sir Jo.'m licedham'% cafe; [reixjrted in 8. Co. 135. but not thefe points.] It was 
agreed that debt on recognizance, judgment, or bond, fliall be bona notabilia; where the re- 
cognizance was acknowledged, where the judgment given, and where the bond remains ; but 
of fimplecontraft Cork doubted j for it is individuum vagum, Lyndwood 86. de ieftamentii j 
they cannot be called notabilia if any man has lefs than one hundred pounds [ftiillin^s, Lyndvv. 
Prov. Edit. Oxon. 1*79. fol. 174. nota (m) t'nverbo Laicis,"] 

Debt on bond is bona Hoiahilia where the fpecialty remains \ and thil fum ought to be above 
five pounds^ by the canon i. Jac. Canon 93. 

t Orig, ou ncmj* 

in 
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s. Cro 47Z. Wentv. In ban And the truth is, as it is faid, that the bond 
[11. vincr Executor ^^s made in LondoH, and hath always remained there 

m^iftraror'cB^'solB' ^^"^^* ^^^ *^^° ^^ obUgcc died at Dunfiahli, in the 

4.) Wcotw. 46, 47. county of Bedford. And therefore notwithftandine the , 

6, 7. See AmbL Rep. laid adnnniftration and rclealc in Ireland^ the faid Lukir^ 

* '^ the defendant, ought to anfwcr to the faid a6tion above 

II, H. 4. lid. brought in London^ by the opinion of the Court: and 

and iffuc taken, Whether the obligation was and rezsalned 

in London at the time of the death, or in Ireland. But 

the iflueby the folly of the pleader was joined. Whether 

the obligation was in London^ s. in the parifh of Saint 

Tcrm\cp.Vi ^ ' ^f^^y ^ Bowy in the ward of Cheap. And the truth was, 

Br. ikii 63. that it was in the parifh of Saint Fofier^ in the ward of 

Farringdw witbin^ and not in the pari(h and ward aforc- 

faid, and f fi found by the jury ; and therefore he had 

not judgment, quofe. 

- t Orig. iJI'u manifcftly by mtftake for rjini. 



[o^S b.] 



Trcfpafs by hufband (*59)TRESPASS was brought by the hufband and 
:"?e:i:t >/L"?Wr''r wife, wherefore with force and arms the clofc 

^as 10 the damage of ^f ^j^g fjjij ^\f^ whilft fhe was folc he broke, and her 

both, and the count ... 

laid with a coni'tnuando grafs of the value &c. and Other injuries to them did, to 
day of' foin| «Ii the the gtcat damage of them the plaintiffs &c. And iu the 
wnt— yir. count, a continuance of the trefpafs, as to the depafturing 

\ll^.\JkZ%t!'^^ &c. from the day of the trefpafs until the day of the T*-rit 
^* 3- 6. &c. And the defendant pleaded not guilty, and the yti- 

3*5." Vl- z. wih! dift paflTed for the plaintiffs, and damages afTeifed for 

6^7: ^t BiIcT Rrpi ^^""^ *^^- -^"^ "^^^* *^y 7- H^ 7- fol- 21. [2. pi. 2.] and 
1Z36. i.Hcn.ui. 108.J 21. H. 6. [30. pi. 16.] and the Regijier^ fol. [94. b.] 95. 
the words vjhiljljhe was folt are omitted In the writ, and 
only mentioned in the count: but the writ was, the dole, 
or goods and chattels of the woman &c. Atid 7". 37. //. 6» 
Dy, 84, 26. A writ of wafle was brought againfl a woman which 

was quamdiu fola fuity and the writ was abated ; for it fhall 

(59) Error on » J od^^ment given in Trefpafs wherefore he broke the clofc and cut their 
corn, brought by a hufband and wife : the ju Jgmcnt was rcvcrfed; becaufe ^Jtme covert can- 
not have corn in comtDon with her hufband; and if it had been that the corn was to them ia 
common before the coverture, it ought to have beep fliewn : fur the count fliould have a general 
intendment and not a fpccial one. £.31. El B, R. [j. Cro. 133.] 

Note, The difference between this cnfe and a cafe which was adjudged 30. £//*«. Trcljpafs, 
for that he broke the clofe, mowed the grafs there growing, made thereof twenty cart>loads of 
hay, and carried them away, was brought hy the huA>and and wife, and for a f chattel : but 
becaufe the hay depended u^x)n the breaking of the clofe, and only one tiefpafj thcrey for that, 
the writ was adjudged to have been well brought by them both. [Cro, Kli*. 90.3 

+ Orig. Challenge. 

be 
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be ad ttrminum vita. Such a cafe was moved in arreft 
of judgment io the Mubailmas Term next, in trefpafs for 
breaking the clofe of them the hufband and wife &c. and 
€bcijing tbeirjigepitc* and as to the chafing, not guilty was 
pleaded, and fo found : and the other trefpafs, s. for 7. H 6. 9. b. 
breaking the clofe was juftiiied and found for the plaintiff*, 
and damages aiTeiTed therefore accordingly. And Whether 
judgment therein can be given upon this original, which 
is faulty in the words their Jheepy wherein a ftme covert 
cannot have property, Curia advifatur* But it may be that 
thefe two trefpaffes weje made to the plaintiffs, being * 
joiht-tenants or tenants in common, before the coverture 
between them ; but that ought to have been fliewn in the 
count. 



(6o)'T*HE Bilhop of Norwich certified to the writ di- To tiie wnt for hn 

Aft,,. , - , . certificate on a plea of 

reaed to him upon a plea of tie ungues accouple in m ur.quei auo^u, ih« 
hial matrimony, in dower, that the hufband of the demand- f^l Z\^X^Z 
ant at about the age of twelve years, and the demandant ^ uniawfuinefs of the 

r r r% 1 • marriage, fpccially re- 

at the age of uxteen years, contracted matrimony per lumipg ef^worais ad: 
verba de prafenti^ and procured it to be lawfully folemnized r!!'j^" *^l'*6 V ci 
in the face of the church at B. in the county of Norfolk py ,5^ -1 ^^ . ^ 
&c. Whether this return be fufEcient or not, quare. And 3- x3* i>y- 368. b. 
by the opinion of the Court it was holdcn infufficicnt, \,-^^' *^*^^*' "'^ 
becaufe the right of marriage is triable by the Eccle- 
iiaflical Judge, and not by the Temporal, Wherefore a 
new writ de melius certiorando was awarded to the fame 
Bilhop; to which he anfwered, that the age of the huf- 
band was eleven years, ten months, and twenty days, at 
the time of the elpoufals folemnized, omitting the procu- 
raveruttt; but the Court was not fatisfied with this for 
want of certifying the legality of the marriage; and the- 
fiifhop was fined twenty pounds. More of this matter 
fojiea^ fol. 313. 



UiS 9X9^ 



(6i)TN debt agalnft one as executor, he pleaded neunques A pica of m »m«*j 

executor nee adminifiravii ut executor ; and the b^e'vidcn'^fkrt^n of 

plaintiff 

(61) Bcnveen Paimer and Lytherlands. [Lat. 160. 167.] Mich, 1. Car. B. R JON«e Ju{^ 
tice, faid, thai whew he wa* io C. B. it wa« quefiioned how an adroiniftrator, who had waded 
the %fiod% durante fnJnoritate, iliall be charged after the age of the infaiu^ and there the opinioa 

vrUf 
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adminiftraiion, before plaintifF replied, that he did adminifter as executor of 
Utters ot adm'niftraiion ^hc Will &c. pTift. And in cvidencc, thc defendant Ihewed 
^SLm ^^r'^^^'^onc letters of adminiftration committed to him of the goods 
charged as executor. of thc dcccafcd, whcrcfore he adminiftered them, and bc- 
ffz.Vin.igj. 5. Mod. fore that he had never adminiftcred. A$ it fecms it is 

145, and ihecalcs cited 

in salk. 296. pi. 4.] good evidence ; for he adminiftered as adminiftrator by 
r>^.\%i. T'l^' f.' Vi. ^u^hority, and not of his own wrong : yet he might have 
H. 8. J. i. Brn. j8c. pleaded this matter in abatement of thc writ, namiae 

28. H 8. 29 done. 9. , . -,^ c ^ 

£.4.40.3. 21. n. 6. himlclf executor &c. J^i/<rr/. 

8. 23. debate. WcoU 
248. 5. Co. 81. 

was, that he (hall be charged as executor dgfan fort. Dodderidge and Jones denied this; 
and that he (hall be charged witli the fpecial matter. [Noy 86. Bui. ni. pr. 144, 145.] If i 
adminifter as of his own wrong, and afterwards admiuiftration is comiriiitcd to liiin, now b« 
ihail be fucd as adminillrator, and not as executor cie fon tort demrfji^. [Rul. ni. pr. 143, 144. 
fee Cro. El. 102.] 9. /:. 4. 33. z. B. 2. [3.] 20. 20. ii 6. i. 21. H. 6. 8. but Cro. ^27. ikai 
the debtee hath election, by which name he will fuc. 



* [ 3°6, a. ] * Paine againfi Puttenham, 

One was condemned in (62) C^ PUTTE'NHJM \\^% Condemned by default i5 

fci. fa. on a recogniz- •*-»• ^ . y . . , ^, ^ r ' ^ 

anoe in Chancer)-, ihe fcire factas in the Chanccry at the luit of Painty 

Co!rt^thlt hTwas^^n ^P^" ^ tccognizance made there. And after judgment, in 
the I- left />ro«r//iM«. the Term ncxt foUowing, information is given by On/Uw. 

Hi, the Court order hun " ^ J J ^ 

to be detained in exc- Warden of thc FUety to the Court of Chanccry, that £. P. 

cution thereof, this is,,rj • n 'l* j i-y 

iil: ift, Bccaufe no ^"^ defendant, pro certis caufis was in his ward and pnloa 
b:n:.iy/./-'tr ;v»: ^f ^l^^ ^/"'' upon which information, withoat any «. 
idly, He fhovid at any qucft or noticc of the plaintiff, a charge or order was 

rate have been brought . , , ^ , Txr 1 i ■ 1 . 

up by babtax corfui, given by thc Court to the Warden, to keep and detain 
idltry^td^^H'^^^^^^^ ^1^^ '^^^y ^f ^*^^ defendant there fafely in execution, with, 
the plaintiff never pray, out cnlarcfincT him uutil hc had made fatisfaftion to the 

ed this foJt of execu- . . 

lion, and perhaps would plaintiff. And a ftcrwards thc Warden (thc plaintifF not 

But inanaaion'ofdebt being fatisfied) permitted and fufFered thc prifoner to go 

rlSleT^^^^^ at large with a keeper upon his bufinefs, and took a re- 

a. Buift. 63. 5. Co. 89. cognizance from him to favc harmlefs the Warden againft 

H.V'g^ r!T49.^'4.' every party. And afterwards thc plaintifFfued the Warden 

^y* *97. in C. B. by bill of debt for thc fum of thc recognizanc©; 

and counted upon the recognizance and recovery by 

judgment in the fdrefaciaiy and (hewed the manner of the 

execution, and of the efcapc as above. To which bill 

the Warden appeared, and imparled until another term; 

and afterwards brought a fiire facias in the Chancery, 

againft Puttenham^ upon the recognizance made to him, 

Py. iS«;. 187. who pleaded that the plaintifF was not damnified ; to 

^* * *^ which the plaintiff replied, ihe wing all the cafe above, 

and 
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&nd the proceedings in C B. againft hira by Paine^ as 

above, and concluded his plea with an et Jle fuit damni" 

Jkatus &c. (63) And thereupon Putttnham demurred in 

lawfc And it fcemed by the opinion of Harper, Wes- Dy, 497.*. 8. Co. 1^1, 

TOK, and Dyer, Jufticcs of C. B. that the Warden of ; 3^;* ^,^,1,^^,'^' 

the Fleet was not legally damnified, becaufe he was not 

by lavr chargeable for the faid efcape ; for the prifoner [But fee the books in 

was never legally in cxecntion to the party plaintiff for ^'[Ji^'gf] ^'^'** ^*** 

the debt, for three reafons : — Firft, Becaufe the Court [ro. vin. 574, sSr. 

of Chancery hath not any authority to commit the body ^'fl^^ o^Z'f^i 

of a defendant, condemned in fcire facias Xipon a recog- tionscs, 69.] 

nizance, to prifon for execution, becaufe his body is not „ ^ „ 

^ _ 2. H. ^ Om II* tlm 7* 

liable, but his goods, lands, and chattels only : and this 15. Execution 164. 47, 
by fieri facias or elegit^ under the ftatute of fVefi. 2. c. 18. ijji^'i^^j, £^3*^^ ' 
And the tenor of the recognizance expreffes this : which 
is to be levied of the goods and chattels^ lands and tenements^ into 
whofe bands foever they have come i^c : and then no capias ad 
fainfaciendum lies in the cafe, becaufe no procefs of out- *• ^°* ^^ ^95* 
lawry lies there upon the original procefs. The fecond 
canfe is, That admitting the authority of the Court &c. 
ftill the information of the Warden of the Fleet made to Dy. 114. 36?. 
the Court, of the prifoner who was not committed to him 
for this execution, but pro certis caufis^ is not fufBcient 
matter for Haying and detaining the prifoner for this 
condemnation, without a writ of habeas corpus, and view, 
and demanding of the prifoner if he be the fame perfon 
who is condemned, or not ; which is the ofHce of the 
Court to oppofe to him &c. The third reafon is, Becaufe 
the order and commandment of the Court made to the 
Warden of the Fleet for the detention of the prifoner for 
this condemnation without enlarging him (the plaintiff 7.11.6.19.3. it.H. 
• not being fatisfied) was not made at the requeft of the h V '^f Naf * ^^'i^d 
party plaintiff, for it may be that he would choofe ano- 15- h. 7- 16. a. 3. E.4. 
ther execution &c. wherefore &c. But if an original writ J crfrnpLPwa l 
of debt be brought at common law againft the conufor, 

(63) Irin. 25. Eli%. «t» Martin v. If elver fo ruled. And fo in the Chancery^ up<Jn aik award 
of a capias on recognizance, Tr/«. 3 1, EL which was Clement Pufton*^ calc. [Mo. 274. 2. Leon. 
S4. Cro. El. 165.] I. Jac. Cm. 3. 

Af. 42. & 43. EL Rot. 446. Preflon v. Pertcn, [Cro, Eliz. 817.] one recovered in fcire 
facias upon a recognizance in B. R. and brought debt upon the judgment, and recovered id 
C. B. Whether now he may refort to have execution tuii of the Judgment in this Coart? And 
it was moved that he cannot: and compared to the fuing of an eh^/t, after which he cannot 
refbri to the other execution j but Popham, Gawdy, and Clinch, e contra: and that thi» 
a6>ion of debt' is no fuing out of execution on the judgment, and adjudged for the plaintiff. 
[Com. dig. Execution (1. 1.) i. Term Rep. 273.] 

and 
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and the count be upon this recognizance and failure of 

payment at the day &c« by which an aflion accrued to 

2r:.U. 7.Cro. TOO. 48. the * plaintiff &c. there the defendant being condemned, 

y- '9** ^ ^^^ j^^ jj^j^ j^j^j j^jg jj^y fjj^ii i^g Jq execution; for 

there the plaintiff waives the fpeedy remedy, j. the 

Jitri ox fare' facias^ which is founded on the record, and 

hath ele£led the other remedy &c. and he fhall not have 

8. Ko. Rep. 112. 9.H. cxccution of lands and tenements, which the conufbr had 

ai. E. 3V5V. i4.Vt ^^ ^hc day of the recognizance made, as he might have 

ExccuiiQu 7*. 8. Co. on tht Jcirefaciasy but of lands and tenements which he 

had on the day of the judgment given upon the original 

writ. And this is the pradicc of C. B. by Lotu Protho- 

notary. 



If on a melius inqunen- (64) A N officc was found Uncertain, X. df que vel guika 

^nM^ftcr i.h.e.icnon ^ /\ - . . . . 1-1 

of the King as of a vtl p€r qu^ fervttia jurotorts tgnoranty upon which 

/jr^Llc Jervltil jurL ^ meltus inquirendvm was awarded after the ftatute of 2 £. 5, 
tofii ignorant, it fljaii be ^^ g^ ^^^ ^v that a tcHure was found of the Lady the 

ukeu for knight-ier- *' ^ 

^icc. Queen, as of the manor of D. he. Jed ptr qua fcrvitia jwra^ 

^i^RaV! Efch«tor f * '^''" penhus ignorant. What tenure that (hall be intended, 
Cra. 199.pl. TO. B.N. was the queftion in the Court of Wards. And by the 
33. Dy. 161. i.inft! opinion of the Court, holden. That it (hall be intended 
H.\y'bf"^'^ ••^^- the beft for the t ^een^ as fuch office would be found 
at common law, before the ftatute of 2. E, 6. which ex- 
cludes only tenure in chief by fuch an uncertain office as 
[12. Car. 2. c. 24.] above ; wherefore it was holden to be a tenure by Knight- 
fervice only, and not in capite, 

t Orig. recogn. 



In Cua' Ward.' 

If the grantee of the f6c)T^HE Queen granted the cuftody and marriage of 

body only do not tender ^ ^"^ 1 , ^ , ^ , i , , , , 

marriage to the ward her ward, for the body only, to another : the 

t'Iie''ctrt°y WaS ward died after his full age, and no tender made by the 

wiU not retain the lands grrantee; the heir of the ward being of full age fued for 
at the prayer of the o ' , , n t ^ • 

grantee. livery, and the grantee demanded a uay thereof in the 

»i. E. 4. 43. 9. El. Court of Wards until he be fatisficd of the value of the 

a 55. b. a. H. 7. 9. a. 

40. E. 3. 6. Stat.Mer- marriage. And his petition was not allowed by the 
Wards. 5.' 2. inft. 91! opinion of the Court, for his folly &c. A like cafe, E. 9. 
[12. Car. 2. c. 24.] [£/. ante^l fol. a6o. 



Fines 
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Fines agalnjl Spencer. 

(be)gICHJRD Fines, Knight, brought an aaion upon 1^^";;:;^^',^^^^^^^^ 

the cafe againft y, Spencer^ Knight, for a Hawk, in his declaration thac 
called a Lanmr ; and counted, that whereas he was pof- * ^* ^^ ^ ^^^ [^ ^^ 
fefled of the faid Hawk as of his own proper goods, at H, 8-4. i. Kcb, 60. 
fVoodflock &c. he cafually loft it at Banburyy which af- 
terwards came there tc5 the hands of the defendant by- 
finding. And that he knowing the Hawk to belong to 
the plaintiff^ fold him for money and merchandizes, to 
divers pcrfons unknown &c. The defendant pleaded that 
the Hawk firft after the lofs came to the hands of one 
Geffrics^ who fold It to one Rowlej/y who gave it to the i7«H. 8. 13. a. 43. E. 
defendant, ?Lt Jlthonj in the county of Nor. and he fold 13. 3^.' 3x2. 346. Kx 
it to Pu/tcnyicc, and upon this plea the plaintiff demurred ^^ ^,'e'iX 10. E.^^ 
in law. And this Term the matter was argued by the »8. 3. Cro. 125. 
Jufticcs; and Southcot argued for the plaintiff, but BVc?Tb.'^i^63? W fee 

Whiddon and Catlyn, e contra. And exception taken *• ?'**** Si','"vJ*** *^* 

' *^ 1. Hawk. PI. C 143, 

to the Count, bccaufe it was not exprefsly alleged that 144- i- H. H. P. C. 

the Hawk was reclaimed or tame, according to the cafe ^ » ^ ' 

in 43. E. 3. [24. a pi. 2.] for taking and tarrying away 

his deer without faying tame &c. But Southcot faid, 

that the words as of bis proper goodsj implied all &c. And 

Catlya's argument was much founded upon Bracton, 

[Lib. 2. c. I.] who was a Judge of the realm, ut ajpritury 

Je his feris vel fera naiura animalibus et volatilibus * qua iti * ^ 3C7. a.] 

nullius bonis funu And the cafes of a dead flag, and the 

clog called a bloodhound, 12, H. 8- fol. 3. & 9. were [*b^R«p "'7] 

cited &c. 

And afterwards judgment was given againft the plain- 
tiff, J. that the bar was fuflScient (a) &c. in this Term by *• Bulf. 102. t. Kck. 
Oatlin : and afterwards the matter was brought into 
C. B* by a new a£lion upon the cafe for a reclaimed 
Hawk, called a Lanner^ cum tintinnabulisy s. belU &c. 

(66) 7%omas Beau/of d, Knight, brought an a6tion of trover, and declared, and found for 
him J and he b^ judgmeot. Defendant brought a wiit of error, and alFigned j firft, becaufe 
it is not faid that the hawk ^vas reclaimed; but on the readiug of the record it appeared that 
the plaintiff declared that he was pofTelTcd of a ceruin hawk called a Lanner^ reclaimed $ 
wherefore the exception taken was not allowed. 

1 5. Car. Cro. fol. 545. Sir Martifi Ufter v. Home, 



(a) The plea now in this cafe would b< only the goneral. iHue- See Bui. Ni. Pr. 48. x. Com. 

Bat 
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But by the award of Dyer the matter was compounded 
. for forty flieep anirf one ram, given by Spencer from hit 
flock at fVormelejton. M. 14 & 15* of the now Queen, 



[ f Hilary Term, 
1 4 Queen Elizabeth. ] 

Hedley againjl Joans. 

ir>^.onthe26ihniaVc (6?) A STATUTE merchant was acknowledged ani 
:„'r:7ThL"s'afi dated the 26th day of >/;., in the fixth year of die 

dcMvcR a rricafe .//> /o prefcnt Quccn I and tlie next day following, j. on tic 

$be making 1/ the^e pre* * ^*- ' , , •' ° 

finti, bot dates it as on 27th, the conufce minding to releafe all debts, adioos, 
tote is rcicafed Secui demands, and executions, due to him from the conufor, 
Int^au'^'"'^''^''^ (except the debt by the faid ftatute) canfed the conufor 
9..C0. 52. b. 5. Co. T. to make a general releafe &c. who did fo by thefe words: 
?47.^i'.*H! 6.1!' n. h! " ^^^ ^'^^h demands ^c. at any time due to me from tie k- 
Hifra" ^**^' ^' ' Aff " S^^^^^S 9/ '^ world until the making of thefe prefenis^ n 
47. 5.H. 7. 27. r. H. 6. " whnefs whereof I have Jet to my feal dated the XXVII dayJj 
h! ^tc^'Al. ';"h: •* July, in the fixth year'' &c. But the connfee finding faidt 
cafe;'l/Ca^'^*^"'* * with this date, fearing left thfe faid ftatute Ihould be alfc 
rcleafed, caufcd two unks to be crafed, and XXV onlj 
to remain for the date ; and after this immediately (ealcd 
and delivered the releafe as his deed. And upon this re- 
leafe the conufor grounded an audita querela^ with ai 
averment of its having been firft delivered as the deed of 
the conufec on the faid 27th day &c. which being denied 
was found by the vcrdift to have been firft delivered u 
the plaintifFfuppofed, for the truth was fo. Atkl yet on 
the back of the releafe was written, ^^fealed and eUiverJ 
^* in the prefence of (four ^ by name) on the 25/A ^ of ytdj' 
&c. But yet in law this releafe is a difcharge of the 

I — ^ 

+ Though the top of this leaf in all the 1 I find it noted to this cafe in the old writw 
editions is marked tSl. 14. ytt the cafe, which I hand in the edit, of 1 592, in the MidtiUTe^ 
iithcfirflof that Term, is not noted. But as I Library, I have infcrtcd it here 

ftatuts 
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ilatute and execution by the firft delivery, being on the 
27th, for that is''tjie day of the making of the releafe, 
although it be not of the dating; for had it been uniil ['8. Vin. Ab. 341. 

° ' , Povvcl on Powers 496. 

the day of the date hereof^ the uatute had remained in force 2:c shcp. Toach. 69, 
unrelcafedy although it was for the firft time delivered ^*''^ 
after the date of the ftatute. 



Clouther's Cafe. 

(68)r\NE profccutcd an aftion upon the cafe againft a ^j'^"^ \x^^^r ^it 

merchant, ftrangcr, in B^ R. in cuftody of the tcndant coifciw a deb^ 

Marfhal, the defendant pleaded to iffue; and the iffue is chequfr/»nd"as1oraI 

found for the plaintiff, with dnmagcs four hundred artd l^irn^'V^^^^^^ 

fiftv pounds. In the interim between the verdift and w^rJs br mg broupr^t in- 

-^ * t I J to B. R, hy Hub. Cor, 

judgment, the defendant acknowledged a debt of one is commiitrd to ths 

hundred and fixty-feven pounds to the Queen in the Ex- ^^h ''judimui^s'^^^^ 

chequer: for which he is committed to the Fleet in execu- ^^»<^^*^4^vr ^^"'** *"°- 

^^ * ' ^ thcr writ to have the 

tion. After this, judgment is given in B. R. upon the ^'^Jy ^y pixrogativr, 

i»/N 1 ir-i-i • f» qu.crr if it muft be 

verdict; and at the luit of the mainpernors an habeas cor^ obeyed. 

^«j is direfted to the Warden of the Fieet. who certified 29-E-3- n- tyGrwne. 

* Dy. 297. '364. I. Cro. 

the caufe, and brought the body into -S. -R., and there 2S3. is. e. 3. Office de 

he is committed 10 the marflial in execution for both ^^"""^i^- *• S»d- '57- 

. . [SecDv. 67. pi. zo. i^a. 

executions; and afterwards * a writ is awarded out of pi.6. 197. {1144. & 245. 

the Exchequer to the marfhal ad habendum corpus, by pre- ^ *.. , 

rogative. Whether he is bound to obey this writ or not, L 3 7* 'J 
quaref 



^ Fenton agaifjfl Fofter. 
(69)'TpHE termor of a meffuage for forty years devifed n< vifr or a mf/ru.2ge by 

J. J , _, 1 1 • .,. • . ,. • the urnior, wiihoutdc- 

and gave themejfuoge by his will, without limit- daring any cii ate, pafl« 
ation of what eftate he gave : this fliall carry the entire '^' "^^^^^y^^- 
term, for the devifec cannot have any eftate in the houfe p^rk. 693. R 411. 3! 
at will, nor for term of life, nor for the term of any ^"i^.V/i*.^^'"'" ^^^* 
years, or a year; therefore the whole term pafled, by the [2. Bac. Ab. 63. and 
opinions of the Juftices of the Bench. . f.Vco. Bi. le'^'nou!]' 

[t Sec I, Ro. Rep. 249 ] 



3Z 



Crumwel 



C 3^7* ^* 3 Hilary Term, 14 Queen Elizabeth. 



Crumwel againjl Broughton. 
IT. » termor niid«ietst« (7o)TrHE termor of a rcflory for ninety-nine yean 

ji. who lets to C— ^. A, >.-.-, ,. 

having granted all his Icaied it for thc term of forty years, rendering 

to'^attoro, or pay any twcnty-four pounds per annum. Thc leffec for forty 
rent— ya. years leafed it over for fifteen years, rendering the rent 

Perk. 695. £. E. 4. Ti. ^ - , , /• . 

Dy. 26. 115. piT 44. of twenty-four pounds and twenty quarters of gram ftr 

V^' 34*o?b. it. H%f 3. ^"""''^^ -^^^ afterwards thc leffec for forty years granted 

». Co. 96. a. I. Keb. i. and afligncd by deed all his term, intcreft, and rcverfion, 

^ALt.^:"tisrlnJji wijf^ ^h<^ fa'^d rents of twcnty-four pounds, and grain, 

■nncceffary.D00g.a82.] ^o thc firft leffor; and the Icflee for fifteen years reiufcd 

to attorn, and to pay any more rent to thc grantee or 

grantor : quarey between Crumwel and Crumwd and 

BrougbtoHt for thc reSory of Great Stukeley^ 



Eafter Term, 

14 Queen Elizabeth. 



Vavifor's Cale. 



A woman feifcd by de- (71) A FEME Sole having land by defcent from her fo- 

iccnt ex parte puterna XJL y r rr \ - « 

(intending to marry i5.) thcr, luftercd a common rccovcry againft hcr- 

jLuThT.Mf'an^^^^^ felf, to her own ufe in fee, in the fixth year of H. 8. ari 
a fee, by miflake. She afterwards Willed, notified, and ^ranted by indenture, 

may corre^ this after ' » & / 

marriage, by a fecond bctwccn hcr and onc jS. B, (whom Ihc intended to mar* 
and ^. and c (her heir i^y) that immediately after thc marriage folemnizcd, tbe 
ZTo^ttnZf^ok^^^ recovcrors, their heirs and affigns, Ihould ftand and be 
feifed in Jpeciai tail fcifcd to thc ufc of thc faid hufband and wife, anJ ^ftbef 

only, with remainder , . y. , , 

to c. as was intended ^irs for ever^ and to no other ufc. Thc piarriagc took 
tioX*piswnJideraTio*n cflFcft ; and aftcrwards the recovcrers (having notice of 
fufficientto.aifcanufe. thc indenture and marriage) executed by deed an cftate 
(P.*a!)]'^* *" to the hufband and wife, and to their beifi in fcc^ witbost 

1. Leon. 200. I. And. any ufc cxprcffcd. After that thc hufband and wife by 

161. Roll. cqdcIq. 68. • j 11 « , , . . 

5.Ca26 «. indenture made between them, and thc next heir appa- 

reflst 
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rent of the wife, on the part of the father ; reciting, That 
inafmuch as the land. came to her by her faid father; and 
as iho had not any iflue of her body, notwithftanding 
the purport of the indenture and conveyance aforefaid^ 
the true intent was, only, that the iffuc lawfully begot- 
ten, iffuing of the body of the faid wife, fhould inherit 
fhe land, and for default thereof her next right heirs ; 
and it was by the faid indenture fully concluded, bar- T>y.i66.Br.E(t9tt%i^ 
gained, and agreed for them and their heirs, that the 
bufband and wife in future (hould thereof ftand and be 
feifed to the ufe of themfelves in Jpeclal tail &c. and for 
default of fuch iffue, of the tight heirs of the wife, and 
to no other ufe; with a covenant bcfides from the * huf- I. 3^^* ^» J 
band, that if the wife ftiould die without iffue, he living, 
he would, upon requcft &c. execute an eftate to the faid 
heir-apparent of the wife in fee, to the ufe of the faid 
hufband for the term of his life only, and afterwards to 
the ufe of the faid heir-apparent in fee: which covenant 
in eftate was never executed. And afterwards and be- 
fore 26, H. 8. the wife died without iffue, and the huf- Dy. 161. 
band furvived and continued feifed after the ftatute of 
27. [i/. 8. c. xo.] and died feifed. Whether his heir or 
the faid heir-apparent of the wife ihall have the land, 
quatiy upon a fpecial verdi£t on a joint-tenancy pleaded 
in a writ of quiSus in abatement of the writ. (72) And 
afterwards, in Hilary Term, counfel being heard on both 
fides at our Inn, in FUtt'ftrtet^ by all the Justices of 
C B* it was refolved for the heirs of the wife; and that 
the ufe of the firft indenture and conveyance, which 
ipeaks of ihtir beirs^ was miftaken and mifunderftood by 
the wife; fo Ihc was deceived, for her intention was, [Com.dig cormant(G. 
tieir heirs Qf their two bodies begotten .; fo the firft indenture 3-^ 3- Tc^m Rep. 474.] 
is corre£^ed by the fecond. But admitting that it be not 
a. fuiEcient change of the firft ufe, j. that the affurance 
v/'as only in tail, remainder to the right heirs of the 
^pvifc, ftill the ufe is fufficiently altered by the fecond 
indenture, without any eftatc executed; for the confider- 
ations arc reafonable and fufficicnt, becaufe the land [s-Bic Ab. 361, 36J. 
moved by the wife, and was given to the hufband by 3.)^' »g. covciunt ( 
bcr : And her next heir of the part of her father, from Plow. 198. 306. 309, 
^irhom the land defcended, is to be favoured and ad- 
vanced by the wife rather than ftrange blood, i, the blood 
3Z« of 
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of the hufband &c. Wherefore &c, A fimilar cafe o£ 
Baynton, [Plow.] Cora. 300. b. 



Cobham's Cafe. 
By ftatote,all contempts ('io)^OBHJM (beforc the laft general pardon) was for 

and executions are par- ^'•^''C* , ^ *^ ^ 

doned; but piracies aie piracy Condemned to fufrer the penalty of peim 

excepted; whether the - , i ^ ^ ^ • ^* i i_ i 

puniihmcnt of one for fof t et durcy but not put in cxccution; and by the gcnc- 
i'ldiamenrtr "ra" ^^^il pardon all contempts are pardoned, pains, and exc 
be pardoned— ^«. But ecutions, &c. but all piracics are excepted. It was 

he may be indiftcd ^^ y r \ r^ i i a ^^ % -ttm 

novo, for ano'.her piracy moved for the Quecn by the Attorncy-Cjencral, v\ hc- 
t^e^w^^h^f™' ther he may be impeached anew, and arraigned for the 
[Ante 241. b. pi. 49] piracy aforefaid, or mi^y' be indiftcd de ntyvo for another 
Dy. 141. b. 135. a. Co. pJracy or robbery committed upon the fea at the fame 
Plow. 1 72. a. 4. LI. 2 14. time, or not? On the firft point the Judges and Qucen^ 
397? i»!hi?ca 7. °^ Counfel were of different opinions, by reafon of the 
[2. H. H. P. c. 252.] judgment o/ penance, and the execution thereof; in 
which no attainder or conviction of the offence is men- 
tioned. But on the other point, tlie greater part thought 
that he may well enough be indifted and put to anfwer« 



Lord Paget's Cafe. 
Tenant by knight- fer- (74)'T^HE Quccn's tenant in capUc levied a fine /irflj- 

•vico in (aNtCf havings X . 1 , • c i ■ 1 . 

Jrvicd a fioe ro himfclf nizarice oc drott come ceo occ. and took back iQ 

hisel!:H} fonTn tall' rr? cftate to himlelf for term of life, remainder to his cWcft 
mainder to Is v«.unaift ^^^ ^^^ ^^ ^.ht hcifs nulc of his bodv bcTOtten, remainder 

in tail, r(rri?.!::d rloliis , , . . 

ownr;i;,iubr!is,(i:c:,;the ovcr to his Iccond ibn, and to the heirs male of his boJf 
very,* and' pa^d ihi- va- begotten, remainder ovef to the right heirs of hi mfelf, the 
luc of ihc thud pan of Queen's tcnant, and died. The eldeft fon at full aee fud 

the land m pohcliu-n, ^^^^ o 

uiuief :j2. ;/.s. c. I. and out livcry, and paid th« value of the third part of ihelani 
mainder in fee, with in poflefHon, and thc moicty of the remainder in fcc-fimpic 
u(^Jr:;e7SK iV'g of the entire land, according to the ufual rate. And 
by dffcent ; the King aftcTwards hc had ilfue a dauo;hter, and died * without iffec 

once l.iti'hrd, thali not o ' 

have the be.u'^t r.f the male. The daughter, by office found, is in ward to tic 
youn^rUwhenhis.n.-to Q^ccn. And the youngelt fon entered as into his rc- 
commences; hut ho aU jn^inder. And aftcpwards the daughter died in ward with- 

fo muft fuc livery for o 

ihi- rriniind'.r to the out ifTuc; and the youngcft fon, who is uncle and hcirto 

* right heirs, , 1 1 r • t 1 • 1 1 /• , - r- 

^ J- o u 1 her, and JHiO right heir to the grandfather, IS now to fuc out 

10. Co. 8-. a. Co. 8.' Hvcry. And Whether he fhall pay the third part of the 

16^. a. 6. Co. 131. Co. j^j^^i p^y C4nnum for the remainder in tail, and the. moiety 

of the value of the retnainder In fee as heir to his niece; 

was 
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^as doubted* And BJowden and others of counfel. So it was adjudged In 

with Lord Pag^^ held ftrongljr, That neither (or the re- e" ft. 32. EiL Cu? 

mainder in tail, nor for the remainder in fee, ought he c^*8o'b.'gi?a?^ *^ 

to fuc out livery, becaufe the Queen was once fatisfied 

for the third part of the remainder in tail by the eldeft 

fon, and likcwife of the remainder in fee. And then the 

ftatute of 32. H* 8. c. I. the third article, by fuch difpo- Raft. wait. 2. xa. £L 

fition for the advancement of children, but one livery for * ^- *• 

all the children advanced (albeit one fucceeds to another 

by way of remainder or jointly) is to be fued 6ut by this 

.branch. And the faid two fons were in by one and the 

fame difpofition, and quqfi in one degree with refpeft to 

the difpofer &c. And for the fee-fimplc they faid, that 

the fecond fon is in, as right heir to his father, and not 

to his niece, although the fee-fimple is in him by defcent; 

for if the uncle was of the half blood, he fhould have the 

remainder in fee, according to the cafe of the Prcvoji of ?»«• N»f- 145- 37- AiT. 

Bevcrleyj 40. £. 3. fol. 9. and the cafe of Skrene^ 15. E. 4. 3! 5. b. x. Mar. 90. a! 

fol. \o.Jimik. But on this point Flcwden yielded. And j^j.'b'uy 1^9. ^^' ^ 

it was refolved at another tinie, by the opinion of the 

Court and Queen's counfel of wards and liveries. That 

whether he be in as heir to the niece, and [or] as right 

heir to his father or brother, he ougKt to fue out a livery 

thereof. But for the other point the Court would advifc 

until this Term. See anti fol. [235. b. pi. a2.] : and 

afterwards in Eafter Term, 15 of the now Queen, livery 

was fued out for the remainder in fee as above; and 

as for the remainder of the third part in poffefEon, the r^^^^^ ^ar 2 ^^24. 

Lord Paget compounded for two parts of that third part ; «i)oiiiheU the feudal tc 

,-,,.. ^, ,., ,' . nares, and all their con- 

ana tor the third part of that third part he went dear. fcqueaces.] 



Winter's Cafe. 
(75) A LEASE for a term of years is made of the Leafe for years of three 

Jl\, c ji t* J i^ i_ • 1 I • maroi^, rendering rent 

manors of -/f. B. and C. by indenture rendering for each, with re-entry 
annually to the leffor, his heir and affigns, for ^. ten ~I^^"e:e:fion"7f 

« pounds, parcel is granted to ^. 

(7j) HtL z^:EU%, C, B. rot. 1323. «t» Granger v. Crn<vfnor. The Prefident and Scholars 
of mcary MagdahncCoUege, in Oxford^ dcmifed to Hugh Hdniflon and Margaret his wife, the 
Boar's Head m Soutfnvark, for twenty-one years, fo as the huiband and wife or their afligns, or 
any of them, (houidnot fubftitutc any under-tenant of the prcmifcs, or any parcel thereof. And 
it was further provided, that it fliould not be lawful for the aforcfaid Hugh to IulmV/uIc any 
•ther tu be ctaantof ihepremiTes durirg the natural life of the faid Margaret, The wihs 

3 Z J dkdg 
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and by bargain and r&le, pounds, for B. fix pounds^ and foF C, four pounds, at the 
'^dV.TtlA^X'^^ fcaft of Ac. and payable at a place out of the manor; 
that a bargainee of a re- ^j^j^ ^ conditioft, fof nonpayment of the faid rents, or 

vernon IS a grantecwitn- * ' 

1032. i/.8.c 34.totakc any of them, or any part or parcel of them within one 
tiorbroken° andTh^t month ncxt after the faid feaft &€• to re-enrcr into aE 
thcfe rents arc feverai; ^j j-^;j ^j^^^^ manors. After this the reverfion of one 

but a bargainee of par- 
cel only canno; enter, nieffuage and forty acrcs of land, parcel of the faid manor 

If the reverfion ofa_.. ,tii/T--/- /i ii 

icafe for years be fever- of A. IS granted by the Icflor m fee to a Itrangcr, and the 
ttc^^l^'r^a leffee attorned. And afterwards the Icffor bargained 
upon the leafe ftali not ^nd fold the reverfion of all the refidue of the three 

be deltroyed, if the , , , , . ^ 

fcverancc be by defcent, manors in fee by indenture, enrolled withm fix montfas, 
law. °lvtrw if by°aft of according to the ftatute; and the Icffec attorned alio. 
the party. ^^^ f^^ ^^^ ^^^^ ^f another of the manors in arrear, the 

17. Air 10. Hob. 171! third vendee in fucceflion, as aflignec by the flatute of 
iL.^.^'s.^ea55.^b?'** 32. i^* 8. [c. 34.] entered upon the leffce into all the 
This cafe well argued faid refidue of thc three manors for the condition brokcoy 

ly tbc Judges and Ser- 
jeants in Yclvcrton's i^^'^* 

Rep. foL 208. The cafe was argued in fubftance at the Bar and Bench, 

* [ 309' ^* ] and three points [made]. * Fiift, Whether thc fcvcral 

LCar. Cro. 156. 3. refcfvations of the rents (hall be feveral tenures, dcmifcs, 
on. 254. 4. Leon. . 

187. 8. reveriions, and rents, and feveral avowries for them. And 

Raym.'42/.'caf. Tern.' ^' feemed to divers Juftices and Serjeants that they fhall, 

Hardw 246 BacAb. j. MaNWOOD, Mo UN SON, and HaRPERZ but DyER, 
Rent (€). Shcp. Touch. . . ' . ' 

78. Powel on Powers e cofttroj becaufe he hath not made divers fundry leafes, 

R«p-445]'^*"°^^^ b^^ one leafe to one perfon, and one limitation of the 

*6.H. 8. ca. 16. Raft, eftate, and therefore only one reverfion, to which the 

ditic^i 65?G*o<ib.*336!" TCttts are incident. And thc refervations of feveral rents 

1. Roi. Ab.448. 17. E. cannot change the natuie of the reverfion which is thc 

Mo. 98.contra.°29.V. principal, and the rents the accefibries. The fecond, 

$!Afl:i4.^')^Ai^.'^o! Whether the condition 'which was entire and compre- 

22. Aff. 52. 

died, the huft)!»nd granted parcel of thc prcmife« :— adjudged a breach of the condition ; fcr 
the firfl words m ike a concition ; and the fecond^ That he fliall not grant during &c. does doc 
difpcnfe with thtt firft words in which is no limitation. 

8. Jac. Bri/c'oev, Brifcoe, [Godb. 161.] adjudged where CoKE fays, that this was thc optnioii 
of the Judges in Kener'^ \l{^inter*i\ cafe. And this was admitted by Reader of the ila:^ 
Temple, in his lefture upon this ftatute in the Summer Readings 16 21. And his idea was, that 
if a reverfion depending upon freehold, be [granted for years^the grantee may not enter for a 
condition broken, becaufe be has only a chattel, and cannot enter for a condition tugaina 
freehold. And compare this to the conceit of Pi.owden, That if a man make a leafe for^yrn 
upon condition, that if he or his executors do fuch an a£t, they ftiall have for life ; the leCcc 
dies, and the executors do the a6b, they (hall not have for life , for as executors they ou^ht'not 
to have a freehold. But this is only a conceit. 28. £/. 4. Co. 52. 

Entered Trin, 11. 'Jac, rot. 969. adjudged Af. 12. ^ac, S» R, Serjeant >4//o^ and aMscbcTt 
plaintiffs, againft H/ww/V/g^ defendant, [Ow. 151. 2. Bulft. 281. i. Ro. Rep. 80.] it was a^^- 
judged by CoKEand the other three J uftices,, without any doubt, that the grantee of part of a 
reverfion upon a grant for ycars,'or for life, is within the ftatute of 32. H. 8. to take advaorsge 
of a condition or covenant; (^ 4. Co. 64. 5. Co. 95. <}' 3. EJ. 3. Voucher 1 19. and 4. Ef/%, 
per Cur,* Co. Lit, 2 1 3. 

hended 
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Lcndtd all the Icafc, be fcvcral for each rent, and for [Sh«P. Touch. 153, 154, 
default of payment of one of the rents the Icffor may ^^ ^ ^^ Lit, 
enter in all i And it feemcd to fome, fcveral conditions, J '5- >>. ix. El. 234. h. 

8. Co. 79. b. 4. Co. 

but not to Dyer. Yet all agreed, that by the grant of 129. 9. e. 4. 1. a, Dy. 

the reverfion of part of the lands, s. of the faid meffuage 3? 80^^154"'^' * ^* 

and forty acres, the condition is confounded in all; for it 

is a thing penal and entire, and cannot be apportioned or 

divided. See thereof by Brookis Report, in his Abridgement^ 

[tit. Condition, 193.] 33. if. 8. the Icffor entered by 

leafe or furrendcr into part of the land, the entire con- 

.dition is fufpcnded : and i. H. 6. [4. b. pi. 17.] for a 

penalty nomine pmna in fcire facias* And the leflbr may 

not enter into thefe lands for the condition broken ; for 

then he might deftroy his own erant, and therefore he ^^V,^**.?*' CjirUni, m 

, ° ■' . O » A , , . Malloni's cafe, 43. El. 

cannot be as to that in his former uate &c. And this [5. Ca m. b. Ow. 

diftindion agreed to by all, when the change is by ^'^ 

the aft of the party himfelf who made the condition ; 

and when the change is by defcent, eviftion, or aft 

of law. And the third is. Whether the third vendeeyso.H. 6. 33. a. i.Ro. 

ihall be aided by the ftatute ? And it feemed to many ^^^' 

that he (hall, by the words *' to or ijr the kjjk^ &c. for 

that is the intent of the law &c. But all, except 

MoUNsoN. thought that the affignee ought to be of the ii?J'?;I^^„'|2;^ 

entire reverfion, as it was in the leffor himfelf who made codb. 161. 

the condition, and not of part of the reverfion for divers Plow.i7o.«. 

inconveniences; nor the grant thereof of lefs cftate than co. Lit. 215. a. Moor's 

wa^ in the Icffor at the time of making the condition. ^^^'^qI^'^*' ^"^^ 

And alfo the reverfion ought to be dependant upon a 

leafe for life or years, and not upon an eftate tail. And 

that was the opinion of BaoM£L£Y &c. Wherefore the 

opinion of the whole Bench was againft the re-entry for 

the condition broken: and accordingly judgment was 

given in the next Term for the plaintiff. 



Cranmcrj Archbifhop of Canterbuiy's Cafe* 
(76)nPHE revcrfioner in fee of a leffee for term of ^; '"f *] f Z?^??^";;' 

X, . the ufc of bimjelf for hfei 

years, in the fifth year of Ed. 6. granted the re- and after bn dtceafe to 
Ycrfion in fee by deed indented tripartite to the ufe of 'and affigm '/or'twZty 
the grantor himfelf for the term of his life without im- itTd'^forTwLrl'Sn?- 
pcachmcnt of wafte, and after his deceafe to the ufe of ^}^^^^ of t«afon, and 

. dies inteftate, without 

3 Z 4 ^^ ai&gnineDC. The cxown 



[ Sog. 2L. ] Eafter Term, 14 Queen Elizabeth, 

(ball not have t!ie thc cxecutors and afligns of the grantor for the term of ■ 

term, for C. had no in- . i i i r i 

tcrcft in it to forfeit i twcnty years next enlumg after the death of thc grantor. 
auaintld, '^Lll'Z ^nd afterwards the grantor is attainted of treafon, by an 
Ihouid have had it by aft of parliament made in the firft year of Queen Afafj, 

i" And. 19. "\ t^^** ^' ^* ^^'^ ^"^ ^y ^^^ ^^ ^^' ^'^ '^"^^ ^^^ tenements, 

1. Leon. 5. goods and chattels which he had to his own uic, are for- 

Bcn 41! ^^'^' fcited and given to the Queen, and vcfted in aSual -pof- 

[B^'nTic?.] fefiion without office. Whether the term of twenty yean 

Ante 15c. a. Co.Lit.be forfeited and vcfted in the Queen; fo that after thc 
By.^^il^YV^^Ca^e. ^^^^^ of the grantor, who died inteftatc, and without 
13.4. b. I. And. 264. making: any aflignment^ and no adminiilration committed 

Ben. 1 13, . . 

becaufe he died attainted, the Queen may grant and have 

the term ? this was the qu eft ion on demurrer in ^ ^ffme 

X. Ro. Rep. 81. fi^w^y after the expiration of the firft term. (77) And 

* [ 3^9' ^' ] ^^ fecms that the term is not forfieited. Firft, It feems 

7. Co. 134. u 3. Cro. that the intent and meaning of the maker was not ever 

65 . 666. ^^ j^^^^ ^j^^ ^^j.^ ^^ himfclf, for by the words, he has not 

[2. Hawk. P. C. 638.] r X rr ' 

referved, or exprcffcd, or hmitedthe ufe of thc term of 
Perk. 7C4. T-E-s- 1?- ycars to himfclf, as he has done of the fee-fimple of tbc 

I. Co. 66. Dy. 15 b. . * 

Mod. Rep. 237, ufe after thc mention of the tail ; for there he has cx- 

.preffcd ** io the ufe of hlmfelf^ the feoffor^ and of bis bnr%r 

... . And there is no oi^her donor or feofibr in tlie cafe but 

[ A man cannot retcrvc a 

icfscfl.itethanhehasai- himfclf; and his own refcrvation or limitation of thc ufe 

h"pL7wu'hthcvihoy, fhall be taken moft ftrong againft himfelf, fince he has 

lutc'by wly of'k-.^^^^^ departed with a larger eftate before, i. the entire fee- 

£mple^ And if a man make a leafe for life, remainder 

to himfclf for term of years, remainder over in fee, this 

is void to himfelf; but if it be to his executors, that may 

be good, if he make executors, and die' befose the lelTee. 

x» c 1. TT i> And here two feveral ufes are twice expreifed, and in the 
Mar. T56. bi t. H. 5. 8. ' ' ^ 

b. 52. AiT. 2. plural number, s. to the ufe of thc feoffor for term of his 

life, and after his deceafe to thc ufe of his executors and 

J. Co. T34.46.E.3.31. affigns. And alfo thc feoffees are put in truft, as well to 
^' '^'*' the ufe of thc executors and affigns of the feoffor as of the 

feoffor himfelf: and this ufe of the term fliain>c in the exe- 
cutors as a purchafe to their own ufe; for thc name oi tbt 
executors of J. 5. is fufficient name of purchafe, as well as 
the right heirs of J. S. ; and this term fhall not be aficts in 
him, for it ia not limited to thc performance of his will, 
but for his fo/feit by his out lawry : and this term fhall be 
in abeyance until &c. And upon a future contingency it 
iball take its firft commencement in the executors and 

afligas. 
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aflignsy by^e will and nomination or allignment of the 

feoffor if he plcafe ; and in no pcrfon is it before &c. 

And by the ftatute 27. [i7. 8* c. lO,] the poffeffiou vefts 

in the fame manner ^form^ quality^ and condiuonj as the ufe was 6. £. 3. Quid juris ch- 

&c. And there feeois a great difference between the book i»iowd. 291?^. ■^\^k.%, 

cafes that have been put of leafcs made in poflelSon to |;t* f/J^^J*^^^^^ 

one for term of life, and for a term of twenty years after, «6- ^cii Prdidcnt 

, ./' ^ . p -^ ^ T ; Fines f. 48. fca. 161. 

for executors, heirs, or alfigns, as in 11. h. 2. [339-] and 49. e. 3. 5. 6. 41. h.4. 
16. E. 3. {Fit%. Jb. txU ^id juris clamat 22,] and yet ^^\^' 
both unruled, in ^id juris ckmau fuppofing the leafc for ^ ^ ^ ^^^^ ^g ^^^^ 
life only, without mention of the term in the fine, quare "" '^,5- <^o. Lit. 54. 

^ ' '« b. 46. t. 3. 17. a. F. 

Whether he fhall be compelled to attorx^ without a faving Nat. 59. 22. Am i. 
of the term by proteftation ? Alfo in covenant, 19. E. 2« 
[654.] it feems that the covenant made in the indenture 
of leafe for life, that the executor or afBgnee of the lefTee 
have the term for ten years after his death [is good] he- 
caufe the covenant there commences and vefls in the leiTee 
himfeif, and after his death in his executors. And 
♦ 15. £. 3- the fon confirmed the cAate for life of the 
letfee of his. father, and for a year afcer for his heirs or 
executors ; a writ of wafle well lies there, fuppofing the 
demife for term of life only; and the term in remainder 
is no impediment to the a6lion of wafte, whether the 
term be lofc or favcd by the judgment; and fo is 4. £• 3. 
[[8. pi. 12.] in wafle ruled. (78) And 17. E. 3. [29. b, 
pi. 29.] leafe for life remainder thereof for the term of 
eight ycai*s to the executors of the lefTee, they were re- 
ceived after the death of the tef^ator to fave their term in 
a cut in vitA. But by that non conjlat whether this was as 
executors to the ufe of the teflator, or to their own. 
And yj. Lib. JJf. [pi. 37.] is not ruled, where the grant 
was by the indenture of leafc for life, that although tlie 
lefTee die within fifty years, yet it Ihould well be lawful 
for the lefTcc to give or devife, to the wife, heir, or exe- 

(78) Memcrand.* 24th oi April 1632, between ^ Barnard Ut hen and others, agamft RicA" 
ard Godfrey and others, by the Lord Chancellor it was referred to Jones, Whitelock 
Crooke, and Harvuy Jullices, to be coufidcred. Richard Godfrey being fcifcd of land' 
devifcd his land to the ufe of himfclf for life, without impeachment of wafte remainder to 
Owen Godfrey his fon of part of the land for life ; and immediarely after his deceafe, then to the 
ufe of the cxccutoi-8 of the faid Owen Godfrey for five years then next foilowinr. for perform- 
ance of his will &c. remainder of other of the land to himf. If, and Roberta hh wife (for 
twelve hundred pounds ponion) for jointure. Adjudged, That the limitation to the exe- 
cutors for five years is a good ufe, and arills well on the faid covenant, and that it is a eood 
limitation in law; and that the fame eftaic for years veiled a6lualiy in law in the teftator him- 
fcif, a« was by all ai^reed. And thi» was written out of the cer:iliica:e. 

cutors^ 
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46. E. 3. 31. «. Dj. cutors, for the refiduc of the faid fifty ycvs &c. Btt 

II. i7. 4. [34. b. a^^«. pi. 65.] in the writ of annuity, 

grant for term of * life, and twenty years after is good, 

fA icfs cfl«tc cannot and both eflates are in the gr^mtce Jmul et Jeme/ ; for a 

mrdiateiy in ^brfamc ^^rm oiay depend after, and upon a freehold in one and 

cfu^r; if'^i.L'J^a^cJ^ ^^« ^^^^ P^^f^^ 5 ^^^ ' ^^""'^ ^^^ ^^^^ ^^^^^^ precede the 
but It rriay depend upon freehold, but fliall be merged, any more than a fee can 

and follow it] . _ « r ?•/. • i i ^ 

40. E. 3. 19. 19, E. 2. ^^"*^*^ *™'' *^ cftate for life in one and the lame per* 
Covenant 25. 46. E. 3. fon; as gift to the father for life, remainder thereof to his 

31. 49 E. 3. 5- a. 5. . . . . 

ii. 5. 9. 8. Co 87. 50. right heirs, the fee vefts immediately in the father, and 
j^.^'sX^'co-^^o^ his heirs Ihall have it by.defccnt, and not bypurchafc; 
! !',^.' ^'^\^'^ ^' for no man can make heirs but God alone; but executon 

3- 21. a. 4^* -'^^ 3* 9* 5* v 

£.3. 25. 9. £.4. 18. a. a man may make. And in the one cafe, the particular 
eftate is merged in the fee and remainder ; but if leafc be 
made to the father for life, . remainder to hia right heir 
for the term of twenty years after his deceafe, this tcnn 
is rot in the father, but is in abeyance until after kk 
death, and then it commences in his right heir, as a pur- 
chafer by that name. And the rcafon is the fame where 
a remainder is limited to his executors or afligns as the 
cafe' above is. And as to the alTets above 2. i/. 4. [21. 
pi. 2.] and 3. if. 6. [3, pi. 4.] has this difference : If a 
man enfeoff one or more, upon condition that they fbail 
fell it, and difpofe of the produce for his foul; and fac 
makes them his executors, and they fell &c. this fhall not 
be aifets ; but if this be of land devifeable,.or in ufe, and 
fo devifed to his executors for his foul, this fhall be at 
fets. (79^^ Another point was moved, in whom the ufc 
Ihould be during the term, for the term is not yet exjui^ 
ed ; and he in remainder in tail has entered. And it 

(79) Entered 40, 41. Ef. B. R. rot. 2211;. and adjudged Tn'n. 41. EI. between S^ark and 
Spark [1. RoL Ab. 41^. pi. 6. Cro. El. 666. 840. Mo. 666. Yclv. 9. Ow. X25.] GawdT 
Juftice, and the others thought, That if a leafe be made to one for life, and for twenty yati 
after his death, this is an allVgnable iatereft in hiin; but if it be by way of remainder or ufc, 
or limitation after his deccaie, as here, then it is n^t an intcreft in him, but firft comniCBce 
in the executors or afligns : but DoDDER IDGE vouched a calc in C. B. adjudged that it was aa 
iatereft in him qu.'cvnque vi.i dat.i. Co. Lit. 54. 

Note, The Cafe in Dyer, was agreed aflets, 1 2. Joe. C. B. per Curiam^ becaufe it comes ia 
right of the rcdator. 

So devifc that the executors fell, the money (hall be aflets : and fo if land be devifed to rfiea 
to fell ; conlra in a ftranger j but if the ftranger Jells, and pays part to the executor, it Ifaall be 
aflets pro tanto, Dyer. 264. [b. pi. 51.] i? 2. H 4. 4. and by NiCHoLS, if an cxccator vill 
releafe a trufl, it is a dfvafia^nt. 

The caufe of the judgment of the cafe in Dyer was, becaufe the faid term of twenty yean 
was not ever in the faid ^iturn. Cranmer^ Archhifhop, to forfeit or give ; but the ufe of it «ras 
limited to his executors, and he did not make nor could make any &c. wherefore this term was 
▼oid and null, f nor in ufc, nor in remainder. Bendl, 92. [208.] 

\ Orig, in uje mes in remdr, 

feems 



J.H 6.3.b. 


17. H. 7. 


Cro. 44. 9. £ 


.4.47.H. 


Exccat.' 37.. 
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fccms he may well do this> for it is not in the feoffees, 3. Kcb. 339. Co. lor, 
fincc no Dfe or profit was appointed to them, nor any pVrk.^io9.piaw.544fb! 
confideration, and no other perfon can pretend title to it^ 
where no executors or affigns arc made by the feoffor, 
wherefore &c. And 7*. 37. H. 6. [36. a. pi. 23.] If 
tcjiuy a que ufe will that his feoffees ihall make eftate to 
one for life, remainder in fee to one /. 5., if he refufe 
the particular eftate, dill the feoffees are compellable to 
make an eftate to another for the term of the life of the 
former, with the remainder over to /. 5. and this imme- 
diately; And if it be of land devifeable, he in remainder 
may enter in the life of him who refufcs &c« Note the 
divcrfity. And for this point all the Court agreed, That 
if it was not forfeited, the entry of him in remainder in 
tail was lawful, becaufe no other man has intereft in it 
during the term. But for the principal point, s. Whe- 
ther there was any term or intereft in the leffec for life, 
or he had in him only an authority, liberty, power, or ^^ ^^^ ^ j^.^ 
faculty of alEMinff&c. Mak wood argued, That he had b. wcii refoWcd. Poui- 

. n ^ ^. ...... r, , ,. tonziS. i9.E.2.Cove. 

an mtereft to forfeit, and by implication of law, he him- nz.^ 25. 32. E. 3. ibid, 
felf had a term and intereft in him ; and this by the cafes ];4; wcntn^'its!'^'' 
in 19. £. 2, [654,] &* 19, E. 3. and ao, [£. 3. Fit%. ^id 
Juris ckrniat 31,] and 39. [£. 3. 25, b.] and 49. [£. 3. 5. a. 
b. pi. 8.] and 50. [Aff. i. ad fin.] and by i i.iT. 4. [34. b,] 
and this was the firft cafe that he argued on the Bench 
after his being made a Judge, s, on the feaft of the 
Apoftles Simon and Jude. And Harper and Dyer, 
€ contra. And note, that Cholmeley, late Serjeant and 
Recorder oi Londmj has omitted in his report, that Cat- 
i*YN and A. Browne were of the fame opinion in the 
firft year of the prefent Queen, and Catlyn ftill con- 
tinues of the fame opinion, and Wray alfo. And after- 
wards judgment was given accordingly in that fa;ne 
term, Manwood and Mounson not oppofing it. And Notg, Serjeant ^^jr^/^ 
MouNsoN was made a Judge after the argument at the ^^^Cc\%^^^^ 
Bench ; and alfo he was of Counfel with the aflic:nee of ^*»*' ^^^"^ ^" » (oi^tW^ 

° urc of a term ; for the 

the patentee of the grant from King P. and Queen Af. executors ihaii have it 

«_r«Ai-i •/- *s executorsi and as af» 

before &c. And m the next term, a writ of error was feu. 
brought upon this judgment* 



(80) A 
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Three were jointly and *(8o) A BOND ^as made bv thrcc ; and the wordi 

feverally bound. In ^ ^ JX L'j/ J L r L l: 

debt againft two, on Wcrc, ** we bind ourj€iV€Sy and each of us by bm* 

M'^::d''t" fcl *'felf,fortUv>boka«dinfulir and two of them only, by 
out »» *^^ vabai on a joint precipe were fucd in debt, and pleaded fpecially 
plainijff had a vcrdift. non eft fa^unty aftcr oycf and reading of the condition of 
•rrcft the judgment, "as the bond in hac verba : but the bond itfelf was not read 

d^d nc!!' ihcw"h'at'th'^' ''» *-^^ ^^*^ •• *^^ ^^^ 5^"^ f^^"^ ^g^'"* *« defendants. 
were three obiigots. And in arreft of judgment this Term the cafe above was 

e! b!Tf*H.' ^'i^'t moved; and the bond being feen, it appeared to the 

28. H. 8. 19, b.4E.3. Court as above, but in the roll, non conflabat but that 

£3. 1. I. Co. 119. 5! the plaintiff brought into Court the writing aforcfaid, 

^' ''^' which teftified the faid debt in form aforefaid^ according 

to the courfe of the declaration &c. Sec IT. 16. £.3. 

TO. E. 3. 374. 5. Co. [.^itz. Annuity 47.] aT)ond by two was, " we bind ourfihts 

'°5- M-K. 3. account « and each of us/" without more, it makes the bond joint 

E. 3. Execution i2g. and fcvcral : and E. 10. £. q, r20, a^l four were bound, 

10. H. 7. 16. Br.Oblig. , , , „,.,/., . . ^ . 

«6. Dy. 338. pi. 39. and the words were, *' we bind our felvesj and each of us a 

^Iv'. tht. 322.^''' " ■M*'' »s the cafe above is ; and this was adjudged joint 

[The references to/: 19, and fcvcral by cach. And 3f. 7. H. 4. [6. b. pi. 38.] 

36^*3'. BafeJiJ''"'*'* two were bound by the words ^' we bind us y or either of us f 

they ought not to be fucd by feveral pracipes^ but bodi 

equally, or one of them by one pracipe only. And £• 

12. H. 4, [21. b, pL .12.] Two [five] were bound s. " w 

" bind ourfelves and each of us for thewhok^ three by a 

joint precipe cannot be fued, but either all, or one only, 

by one precipe. But afterwards judgment was given in 

the principal cafe above for the plaintiff, becaufe the cafe 

above did not appear to the Court of the three obllgOTS| 

as above, (a) 

(80) Mich, 38, i^,Eli%, B. R. [Cro. El. 355. 494. Mo 405. Afcue"] againft FbUh^^ 
worth, that if in this cafe the obligation had been entered fbj in hcec verba, thepiaintifP vfom 
never have had judgment, by Popham, Fenner, and Gawdy. 



faj After verdift the Court will fuppofc 
rrery thing to be right, unlefs the contrary 
appear on the record, i. Jfllf. 255. 

flj If thedefendsuit, having craved Oyer, 



do not fet out the whole deed, plalnttfi* inty 
iign judgment as for want of a plea, or the 
Coun wQi quafli liie pica, 4. Term. rep. 37«« 



Brook 
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Brook againft Warde, 
(8i)r^NE Kyete. of Kent^ by his will in writinfi:, devifed A written will may be 

vJ , . / , r .-. ; . , rr ./• . ^ revoked By parol. 

his land or Gaveikina to one Harrtjon m fee; ^ ^ j, 
and five days before his death he revoked his will in this ^^^ V^^' ^- * St. *i, 
point, by parol only, 'in the prefencc of three witneffes, 
requiring their tcftimony of his prefent revocation; and 
faid to them further, that he would alter this in his 
written will when he came to town &c, and before his 
coming thither he was murdered by the faid Harrijon. I^amb. Cuft. dc Kent 
And Hurrijon cauled the will in writing, as it was at nrlt, 49. b. Br fcotffnrm a| 
to be proved; and by colour thereof entered into the de- Ro/Ab^JrlT" i?*Cii 
vifc, and then was attainted of murder, and hanged : 497- 
and his fon entered by the law of Gavelkind^ s. ttbejather [Robinf. GaTcIlu LiW 
to the bought the fon to the plough* This matter <:ame out in ** "^' ^'^ 
evidence to a jury of Kent this Term, in eje^ione firm^t 
between Brooke and ff^arde; and this manner of revoca- 
tion by faj parol as above was affirmed for fufEcient revo- 
cation at Bar and Bench, although it was not in writing, 
nor the firft will in that point cancelled or defaced; 
vide bene. 

(81) This cuftom is taken ftri6Hy : for if the father be outlawed or abjure, the fon (hall 
not ha^e the land. Stath. Cujiome, 232. E. 3. 

Aod To it was holden, 28. FJiz. in a cafe in Chancery between one «t» Brocas, plaintiff, and 
Savage, Knight, and his wife, defendants. [Robinf. Gavelk. 228.] 



faJ But now by the 6. ftSt. of 29^ Car. 2. 
c. 3. no devil'e in writing of lands &c. or any 
daufe thereof ihall be revocable, otherwise 
than by fome other will or codicil in writing, 
or other writing declaring the fame, or by 
burning, cancelling, tearing, or obliterating 
the fame, by the teftator himfelf, or in his 
prefence, and by his dire6lion and confcnt; 
but (hall continue &c. unlefs altered by fome 
other will, or ccidicil in writing, or other writ- 
ings of the devifor, figned in the prefence of 
three or more credible witlieiTcs, declaring the 
fame. Sec 3. Mod. 258. j,. P. Wms. 343. 



And by the 22 Ced:. of the fame ftat. no will ^ 
in writing, concerning perfonal cHaics (ball 
be repealed ; aor any claufe or bequeft therein 
altered by words, or will by word of mouth 
only, except the fame be in the life of the 
teftator committed to writing, and read to 
and allowed by him, and proved to be done 
by three witneffes.— —And of revocations of 
wills, fee further Cowp. 52. 8.7. 812. Doug!. 
39. 2. Br. Ch. Caf. 534. 5. Term. rep. 49. 
124. 2. Black, rep. 1043. Dougl. 710. i. Br. 
Ch.Caf. 12. 401. 2. Br. Ch. Caf. 51. 319. 
3. Br. Ch. Caf. 156. 



Repingale againjl Cooke. 



(82)TN Mort'd'anccpr.r by Repingak againft Cooke^ the J^c i flTuTj^nS^^^ 

' 11 • - ^ -t ' * '' '''^ of the of the three points, be 

- J found againft the te^ 
\ round nam, iifecms the others 

againft ^"^^ ^ m^nt^ of. 



tenant denied the point of the dying feifed of the of ihc three points, be 
anccftor of the demandant only ; and this was found n°m, iifecm»ti»«<^hcr8 



* [ 3 n. a. ] Eaftcr Term, 14 Queen Elizabeth. 

As if he p!c3d in abate- againft him, and for the demandant; and the aflife was 

mcni, or vouch, «11 i • ^ .v • i i i • ■ 

three muft. But if he Charged further with the other two pomts; and one of 

u1sUemAV"4^"^^ ^^'""^ '• '^^^ ^^"^ demandant was the next heir, was 
^'"'' found for him, and the other point againft him, i, that 

iinch 7 8^8^ ^^^ anceftor died before fifty years next before the writ 
Aff 3. Br. Mort-d'an- purchafed* And this Term the demandant prayed judg- 
Lib°intr! 399.* ^' ^^' ' meiii to r^ovcr feifin &c, and for the diverfity of the 
-„ , , -. books in this point, the Tufticcs of aflife before whom 

[Booth real a^ion 207. . 

but fincc the ftat. 12. ?cc. would advife. * But I underftand this to be a prio- 

Car. z. c. 24. no aiTife , , . • i* • a^ « >> 1 1 ■ 

Qf Mon-d'axiceflar can ciplc in pleading m z Mort-efanccflorj that where the 

ilf ihis^king^dom^^ ^«°^"^ ^f *« ^^^^^ ^^ ^'^^ ^^^^^^ ^y'^^^ warranty pleads 

3. Black. Com. 187.] a bar of the aflife of Mftri-d^anujior as a matter of re- 

30. AC 10. 40 E. 3. cord, or a rclcafe, or collateral warranty, or fuch matter as 

aweftori4/u>. Afl' ^^ ^^^ ^^ ^® three points of the aflife, there if the matter 

^. 17. E, 3.;8, 29. I. pafs with the demandant, it is peremptory to the tenant: 

but where it is pleaded in abatement of the writ, or 

voucher, and the voucher is counterpleaded by the dc' 

mandant, and thefe pleas found for the demandant, ftill 

all the points of the writ fhall be inquired of, and ooght 

to be found for the demandant, or otherwife he fhall not 

recover. And fee this M. «t» 2. £. 3. M. 9. £• 3. [27. b. 

pi. 6. & 30. a. pU 20.] and M. 10. E^ 3. [45. a. pi 6, 

fccond liotaJ\ and 39, hib. JJJis* [^S-] on good confide- 

ration. And here no plea in bar was pleaded, but one 

of the points only traverfed, the other two by this arc 

not at all denied &c. ; but by //• 33. £. 3. in Mart d^anafisr 

10. E. J. II. Mortd', Fitz. [Jh. pi. 34.] and by the opinion of Fitzherbert, 

i^'^^i."';" E. V;^; E' 27. H. 8. fo. 14. [27. H. 8. 12. b. pi. 33.] wheo one 

9- Afl. 14. 33. E. 3. of the points is traverfed, the others fliall bo holdcn not 

Mort-<J' 34. 14. E 3. . * ^ , ' 

Wort d'. X. 10. A(r.2i. denied, for this is a bat by FiTZ.; but this is not tmc, 
i^ • 5- • Aort- . |^^^jy|-g j^g j^gg jjQ^ j-j^y ^jpj^ ^^^ f^^^ which is the form of 

the bar in aflife. And fee 8. Lib. JJpf, 17. [35.] in Mart 
d^anctftor of a rent, where the tenant pleads iHxrs dtfonjei^ 
and found s^gainft him, and judgment there given, without 
enquiring of the points of the writ. But 9. Lib. J^^^ 
p. 3. where the tenant fays that the anceftor did not dio 
feifed, yet the aflife (hall be charged upon all the points. 
See Bratlofiy Lib. 4. cap. 9. 5/ ftttns defecerii in uno articuk 
cadit ajpfa mort-d*. acji in omnibus defeci£iu 



Andrews 



<83)A 
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Andrews againfl Blunt. 

Rot. 1443. 

MAN feifcd of a manor to which the advowfon 



is appendant in tail, bargains and fells, and gives -^- l^a^g^ns and fdls « 

* * , ^ *^ manor wuh an advow- 

and grants, by indenture, for two hundred pounds, and fon appendant, to b, \a 
twenty marks, to one, the manor with the advowfon, s. JJ^'of ^^.'^anThUhJire 
to have to him, his heirs, and affigns, to their own ufe, »«ording to an ind^a- 

' ' . . turc; and ic was cove* 

in fuch manner and form as afterwards in the indenture nantcd to fuffcr a rcco- 
is mentioned ; and covenants further, to fuflFcr a common indenture/ " rendering 
recovery with the common voucher, to be had againft rk^rfurtitt'^i^ 
him, by two ftraneers, who (hall ftand feifed to the ufe J*>« ^. a«d i?. ihouid 

- , '. , 1 1 , • 1 • t - • ^^^ a hnc fur grant to 

of the faid vendee and his heirs, rendering and paying to B 'mxh rend.r of the 
the vendor and his heirs an annual rent. And for non- B^jjouU^tlnTilduJ 
payment &c, a fum of money fwmine pcena. and alfo li- 't^ advur^^jon /j ^./w- 

* ■' ^ ^ ^ . '/'■> W'^^ lurth'jr cove- 

berty to diftrain toties quot'm &c, and for further fccurity nant, tiiat aU futare 

--,, , , ii'i* 1/-1 efi ates lliould be to thofc 

of the land to the vendee and his heirs, and of the rent uiVs. The recovery 
to the vendor and his heirs, it is covenanted and con- levied^/'whKrVafkd 
eluded, that the vendor fhall levy a fine to the vendee of ^"^o"* ^^^ covenant ; buc 

If n noldcn, 

the land with proclamations, and that he (hall regrant i. That the ;>r>7^/> here 
and render to the conufor and his heirs the faid rent, with ^.^ha* ^the fioc/not!^ 
the nomim tter^^ and claufe of diftrcfs as above ; provided ^"i^ft»ndi"g the y«. 

* ' " nance, did not cxiia- 

always that the vendee (hall grant by his fufficlent deed gui'h the condition. 

to the vendor the faid advowfon for the term o]F his life by requd^ ^ had'his 

&c. And further it was agreed, covenanted, granted, rh^f^,]!f^„%rb; 

and condefcended, that all eftatcs and conveyances made, *»'*, .<^««*» . wiihouc 

making It, the condi- 

and thereafter to be made, (hould be to the ufes and intents tion is broken. 



comprlfed in the faid indenture, and to no other ufes or [?<^"^- *o'] 1 

* Mo. 105. I. I 

intents: and a recovery was fufFered accordingly, and And.17.Qenk. J 
alfo a fine was levied between a ftranger, plaintifF, and The record, M-^ 
the vendor and vendee deforciants (and varying from the JJ^^'^^^"*' J 
covenants in certain other points) by which they acknow- «• >5- J 

ledged the right &c. come ceo &c. to the plaintiff, and he l'^'\^^l' f; ^c^- 
granted and rendered a rent as above to the vendor in ^'^ ^18. b. 208. Fuib, 
tail, the remainder over in fee to a flranger;* and the rj.'com/a^g.TiTV^ 
manor and advowfon he granted and rendered to the n. ei. v8. b. Co. u 
vendee and to his heirs. So the fitfe of the rent is contrary ' ** *' ^^' ^o. 
to the covenants above. And afterwards the vendee, L3^^* D.J 
without making any deed of grant of the advowfon to ^^ ^^^ ^ 
the vendor, according to the provijo above, died feifed : 
now, Whether the ufe by this be altered and revetted in 
the vendor again, quan^ in qucn-e impcdit for the church of 
^laxtw^ io the county of Lncejier. The queftions, x. 

Whether 



[3".b.l 



Mo« io6. 

[5. Vin. Ab. 56- Co. 
Lit. 203.. b.' and Mr. 
Butler's note (1.) there. 
Shep. Touch. 119.J 

5. Eliz. 22 2. a. Dy. 
318. b- 19. H. 6. 69. 
Plow. 140. 7. Co. 71. 
€. Co. 31. Dy. 3;4. 
Plow. 1 3S. b. Co. Lit. 
208. b. zit, b. iiZ, 



[Shep Touch. T31. I. 
Bac. Ab. 426.J 



14. U. 8. 21. 



t Co. 73. 78, 79. Dy. 
46. pi. 6. ' 

[Ship. Touch. 154] 



Eafter Term, 14 Queen Elizabeth. 

Whether the provi/o placed in the indenture between turo 
claufes, or articles of covenants, grants, and agreements, 
be a condition penal, to defeat the whole bargain and 
falc, or be only a covenant, or not ? Alfo, Whether it 
be a condition, where the vendor ought to make rcqueft 
to the vendee to have it performed, and what time he 
hath to perform it ? Alfo, admit that it is a conditiob, 
then, Whether it is releafed or extinguilhed by the fioe 
above, which varied from the covenants above, or not r 

(S4) And Mich. 15, of the now queen the cafe was 
argued at the Bench ; and by all the Jlidges it was ;^ee(i, 
that the provifo above makes a good and peremptory con- 
dition for the entire bargain and purchafe, in whatever 
part of the deed it be placed, notvsfith (landing the opinioa 
of Brooke, [tit. Covenanty 195.] if the cniire fentence 
begin with provifo^ and be fpoken by the feoffor, vendor, 
or leflbr, and the aft to be i>erformed or not performed, 
affirmative or negative, by the feoffee, vendee, or leffcc 
&c. And for the time that the vendee hath to make the 
grant, it was holden by three, That he Ihall have all his 
life to make it in, if no requeft or notice of the will of 
the vendor be made in the mean time; for then, imme<* 
diately he is bound to do it; but at one time or other in 
his life it ought to be done : fo by his death the condition 
is broken : and fo it would be if it had been a feoffmeot 
in fee to reinfeoff the feoffor, who died firfk &c, i8. Lii^ 
JJJif. in the laft cafe &c« 

And three Judges held, That the condition is not ex- 
tinguilhed by the fine, notwiihftanding the variance of 
the fine from the covenants in divers points; and this by 
the laft general covenant, that all eflata &c. according to 
the cafe oi Futtenham^ in the Court of Wards. \arAe 157. 
a pK 28.] But Dyer held the contrary ; for he faid that 
the condition above was broken, by the not making of 
the deed of Grant in due time, !• within fix months; 
which is a reafonable time to do it in, and this without 
notice or requeft, cauja fatet. And it varies from a feoff- 
ment of land where livery of feifin is requifite. And 
then the fine above was to the ufe of the vendee only ab- 
folutely ; for by the breach of the condition (the advow- 
fon Ueing made in grofs, and conveyed to the vendee by 
the indenture itfelf by the words of gift and grant with* 
out any inroUment, and not by the recovery, for the 

writ 



Eaflcr Term, 14 Queen Elizabeth. 

writ of entry in the foft does not lie of an f advowfon) 
the advowfon returned and revefted in the vendor im- 
mediately, by the nonperformance of the condition in 
due and reafonable time, i. within iix months ; for the 
fine was levied in Michaelmas Term after the date of the 
indenture, which was the loth day of February next 
preceding, and confequently the advowfon pafied by the 
fine to the conufee, difcharged of the condition &c« 

And it was holden by all in effe£t, that an averment 
by writing or indenture, may be taken to an ufe againft 
a fine of grant and render, which in law implies a ^ con- 
fideration and ufe ; as an eftate tail implies an ufe in 
the donee, yet by a writing it may be averred to the ufe 
of the donor &c. And fo in a gift by a woman to a 
man intail, or in fee, rendering a rent by writing, the 
woman may aver it to be caufa matrimonii fralocuti^ Na- 
tura Brcv. Fitz. [47SI.] &c. And afterwards in the end 
oi Mich, Term, 15 and 16 of the now Queen, judgment 
was given ^uod querens nihil capiat per breve &c, (aj. 



[S^i^b,] 



Stt Godb. 130* 



14. H. 8. 18. 5. H.7. 
37. b. 6. Co. 30. 5. Cq. 
40. Mo. 496. 



♦[3i2,a,] 

An ufe bv deed rnxf ' 
be averied agaioft th^ 
implied ufe of a &d« 
ftir grant §t retuUr, 
[Sec7.Br.ParLC.70.j. 
Term Rep. 475. 5.Tcrm 
Rep. 119 ] 

2. Co. 75, 76. Dr. 127. 
172. b. 5. Co. 20. 

28. H. 8. 8. b. Plow. 
555.2. 27. H. 8.9- 2. 
Co. 78 a. 24. H. 8. B. 
60. Dy. 155. 4 Mv. 
146. b. I. Co. 2. 74. 

[Cro. Jac. 29. Gilbert 
^fes (7, 58. 29. Car. 2. 
c< 3- § 7- & 4* Ann. c. 
16. $ 15. Comber. 4%9« 
See Doug. 25.] 



(t) £afi. 35. Eli%, 5. R. It was taken that a common recovery may be of an advowfon 
^ppendaDt to a manor. 



(aj There was another point ruled in this 
cafe, as aopears from Lord Coke ; which point 
is noticed m Jenk. c. 6. c. 43. but not in any 
of the other books where this cafe is alfo re- 
poned ; and was as follows : ** If a man grant 
•* an advowfon, upon condition that the 
*• grantee (hall rcgrant the fame to the grant- 
<« or in tail ; in this cafe if the church become 
«« void before the regrant, or before any re- 
«* queft made by the grantor, he may take 
" sidvaDtagc of the condition^ becaufc the 
f < advowfon i^ not in the fame plight as i( 



** was in at the time of the erant upon con^ 
** dition. And fo it was refoTved, Fafch. 14. 
** £//«. /'// communi banco f between Andrews 
" and Bluntf which I heard and obfer\'ed, 
« and which my Lord Dyei^ hath omitted 
'< out of his report of that cafe ; and therefor^ 
" the grantee in that cafe at his peril muft 
** regrent it before the church become void, 
*< or tlfe he is difabled ; otherwife he hath 
«• lime during his life, if he be not haftened 
by re^ucft." i. }nft. 2^2. b. 2. Co. 79, a. 



4A 



Trinity 



[312. a.} 

Trinity Term, 
14 Queen Elizabeth. 



Entry m iht fuibus (gr) A WRIT of Enirj M the quthis m the natvit 

di6t' tbat ^. difTeifcd, of amrc, was brought againtt the mother, lod 

• ihtu bc"rgainft'^5"fOT ^h« fo*^ within age. The mother by attorney, and the 

the whole. fon by guardian, pleaded, that they did not difleife&c. 

And It was found th^t the mother diffeifed the demand- 
ant, but the fon did not diffeife. And, Whether judg- 
ment (hall be given of the whole againft the mother, 
and the demandant in mercy for his falfe claim againl 

»i. E. i.l^aft. diftrefle ^^^ ^'^^) ^^ ^^^7 of the moiety, qut^re^ And it feems by 

10. Dy. 158 194 3^5- the opinion of the Court, that it ihall be givea of the 
7. H. 72. 8. H. 6. 13. '^ ' ° 

whole : and it was (o done. 



Dawfon againjl Alford. 



dift raining (86) A CTION.of trcfpafs was brought upon the ftatute 
yfuJr^. [53- H. 3. ft. 4.] that no man be diftrained br 



Count lor di 
beads ofrbepio 
$ra for mam Jic 

good wiihoot averring jjj bg^fts of the plough &c. fo loHg as another reafoo- 

that he had othrr guodj r to & 

fiifficicniforthcdiftrefs. able diftrefs may be made upon him by &c. And the 

plaintiff did not fhew in the count, that any other rc2- 

Artic. fuper Chartas. fonablc diftrcfs could be made, but generally according 

15. 2. Kcblc 125. 189. aforefaid. And the defendant pleaded, not guilty ; and it 

L^e ^V/ BuV/5?o'. "t- ^^^ ^^""^ againft him: and in arreft of judgment, he 

Term Rep. 565.] ihewed this default above, fed non allocatur ; but this ftaH 

"come from the defendant wkcn he juftifies for rcnt^fer- 

vice, i. that no other reafonable diftrefs could be foon4 

(86) E. 41. EUz. B. R, Langlcy v. Hill [Cro. Eliz. 749.] In debt on ftatute i. IL 3. 3* 
the plaintiff counted, that he was in prilon for felony, and beK>re the attainder, the dcfnite 
took his horfc, againft the form of the ftatute , and adjudged good without faying for thefj^ 
caufe, 

E. 10. E. X. rot. 2. C. B. adjudged that altho' the iheriflf for the King's debts, (ball (£ftrsa 
fer averia rarucac, not fo for others. 

£.15. Eli%, rot. 56. C. B. »t Robert de Middleton recovers four (hiliiogs for damage, bccvi^ 
diftrained per averia carucae fur a debt to the Queen, and there was other fufficicnt diiiftSi 
therefore the diftrainor in vtifericorelia, 

M. 15. £. 1. rot. 62. (7. ^. ^f Gatfrin Pitch ford, impleaded John Maundant, becaule agsis*^ 
the ftatute he diftrained averia caruc^, where there were others within the fee j and it isis4 
fcecaufe the plaintiff was a villein, therefore the diftrefs oondemncd. 

wbick 



Trinity Term, 14 Queen Elizabeth. [ 312, a, ] 

wKich Is ifluablc by Hil. 4. E. 3, f. I. And M. i8. E. 2, 

[Fhz. Mr* JEiionJur ijiatute^ pi. 35.] where it is iioldcn, 

that this a£tion lies for the tenant againft the Lord, 

although the tenant has made fatisfaftion to the Lord 

for the rent for which the faid diftrefs of his bcafts of 

the plough was taken. And fee for this aftlon, £.17, 

H. 6. rot. 93. [C. B. 2. Injl. 133.] Note, the plea above 

was, that tht defendant did not take or impound fs>'c. againjl 

tht form of the Jlatute aforefaid. And afterwards in this 

Term the plaintiff had judgment, with damages &c. See 

a iimilar challenge to a count as above, M. 11. iif. 4. 

[14. a.] in an appeal of rape upon the ftatutc of 6. R. 2. ^y- '%^^^E1^'' ^^^ 

[c. 6.] by the huiband of the woman ravifhcd, without Dy. 36c. 8. Co. 82, a. 

fuppofing that fhe confented to the raviflier, but only [*' ?*^*^' ^' ^' *53* 

fiainjl the form of the Jiatute^ which words imply as much. 



Lx)rd Sands agahjl, Bray. * [ 312. b. ] 

{%j) qESTUT que ufe m tail, the remainder over in tail, Cr/^^y aw «/, in t»li, re- 
after the ftatutc of 27. H. 8. [c. 10.] levied a S^t uVr'^nJ; 
fine with proclamations, and had iffue and died within ana d" without iflue ; 

* . . vrjthin the nveycarsa 

three years after the fine levied ; and the iifue afterwards ftrangcr enters m the 
died without iffue, before any entry made by the feoffees: "f the furvjvorof^^^^cm^ 
and afterwards, within five years, a friend to him in re- onc!'^^'«."f?i^^^^^^ 
niainder, without any warrant, requefl, or commandment, [Bend. 305. s. c] 
of the feoffees, orof any of them,* entered in the name of C'S-Vm. Ab. 287.] 
the furvivor, or heir of the furvivor of the feoffees, "with a*9i.°'i. r. 3. pt'^i^. i! 
intent to revive the ufc of him in remainder, without ?°' i^!,* ,J''^^^* 'i" 

10. n. 7. 12. a. 31. tU 

naming the furvivor in certain, who he was. Whether ^- ^- MJ* 

this be good or not, was in a fpccial vcrdift. f^™'^« Zl^-^^lj 

. (87) The verdid was uncertain and void, becaufc the entry was uncertain} but no judg- 
jneni was given accordingly to Bfndloe, [307.] 



(88)'T^HE Chaplain of a Lord, being fufEcicntly quali* a clerk once qualified 

ficd with the teftimonial of his mafler, figned tLugh^t hLVcr *di^''or 

and fealed that he is his Chaplain; and alfo having a he quit his im ice, may 

. . J «tain his pluralitirs ; 

ipecial difpenfation for a plurality, and being once ad- and though he have 

vanced 

(88) rrtn. 11. Jac. C. B. Sir H. IFallopp v. the Biftop of Exeter, in quare imped't [i. 

Brownl, 162. a. Brownl. 45.] adjudged, that the King's Chaplain may accept a benefice of the 

gift of the King above the value of eight pounds, without letters of difpenfation i but not .>f the 

.pr^femation of a common perfon ; and fo the proviib of the ftacutt of 3 1. [a i.] ^ 8. is fatism .1. 

, 4A» Af/^^* 



[ 312.. b. ■] Trinity Term, 14 Queen Elizabeth. 

rot purchafed a difpcn- yandcd to thc plurality, ought to enjoy it during his life, 

fation.it is no fortciiurc. * ^ ,-,. a i 

See for all tLis cafe, notvvithftanding thc dcaih of his maner, or departure 
[Wood's luft. 39.Waii. f^.^^^ j^j^ ^aftcr's fcrvicc: by thc opinion of Cat lyh, 

Clcr. Law 14-19.] f J t 

Saunders, and Dyer. 

If a lord having right Alfo the Chaplain of a Lord having two benefices with 

to three chaplains only, - . , ,. - ,.^ .. *- ^v 

appoint fu, thc ihrccfirft curc Without a ipccial liccnrc or dilpenfation of the mc- 
appoimed are legally fo. ^ropolitan, fccms not to bc in danger of lofing his plura- 
Mich 4* & 43. El. rot. ^ ' TT o r nt r .l 

ai3.B R. Drary'scafc lity by force of thc aft 21. H. 8. [c. 13.] becaule thc 

ELI23. 839*4ci^89: words arc, not thit he mu/l fuc for a liccnfe &c. but he 
c ' ^il ^\n Hkkford'i ^^^ ^"^ ^^^ '""^^ Hccnfe &c. But he is in danger by thai 
cafe 36. Eliz. in the in the fpiritual law. ^are well thereof, 
it wa^faid, ihatitw?as Alfo a Lord being allowed only three Chaplains, ad- 
El. a Wiwcw ?he «"«^^ fix by his letters teftimonial to be his ChaplaiM 
Queen and^Magdaicne at onc time J and all fix arc preferred to fix feveral pla- 

College, [vide infra.] * / ^ 

Raft. Rcfidcncc 2. Mo. ralitics ; thc three who are nrft promoted are warranted 
t^°' .^^, r by the ftatute to enjoy them without danger, by thc opi- 

Bot if they were fcYc- f -rt /?t> 

rally retained, then the nion of thc faid ChIEF JUSTICES and ChIEF BaRON. 

the p^iViiegc of *ihc L- And the three laft are not by the ftatute reputed his Chap- 
'^:^Z^»c^ l^".'"*' ^° Io"g « 'l^« three firft being promoted by bis fe- 
promoted, as was ad- yicc contiuuc alivc ; for othcrwifc thc ftatute might bc 

judijcd 42, 43. Eli7.. B- , ^ , , 

R. rot. 213. 4. Co. 90. Geiraudca. 

a. 117. b. The Queen 

againll Magdalene College, in Oxon, Eaft. 31. El. rot. 72S. Skifflin, clerk [Savil. loi. and cited ia pnBiy^ 
The Queen againft «t» Lord Qz(t Jupra.] Saxantion Trin. 33. Eliz. rot. 845. <J» Fulce*s cafe. The (^f^ 
▼. Diury, M. 41 & 42. Eliz. rot. 301. [videjupra.l that thofc two chaplains, which were firft retained » 
warranted, and not ti)e others by all thefc cafes. 

Mkh. 41, 42. Elix. entered Eaji. 41. EUx. C. B. in quarf imp. for thc Queen agunfij^ 
Bifliop of Union and Pagf incumbeot,'[Cro. Eiia. 719.] and thc declaration was foe the i»kiij 
of two bcne6c.es with cure againft the ftatute zi. H. S.— the Bi(hop pleaded the general piei; 
Fa^e faid, that he was" chaplain to Lord MorUy, and thereby capable of two benctices witfci 
dilpenfation according to the ftatute, and that the Archbiftiop, upon ftiggcftion that thc beat- 
ficcs were fmall and poor, had given him a difpcnfaiion, and that the Queen had confirmed ii; 
and upon^the fticwing of the dilpenfation, and thc letters patent of- confirmation, it appcarrf 
thit there were not any w6rds of difprnfation in them, but only word* of union. And b* 
KiNGESMiLL, Glanvill, and Walmsley, adjudged thiut it was a good difpealatkc, 
and it is not requifuc to have that precife word (difpenfation)\ but it fufficcth if tha: 1« 
in cffc6l, and the circumftanccs prove it to be a difpcnfaiion : to which Andekson agttc4 
and fo adjudged after argument by the Civilians. 



Leafc for twenty years (go) A LEASE IS made to thrcc, for thc term of tWCDtf 

to A B, and 6'.-^. ^'/V. , r 1 i_ L 

and B. take « new icafe ycars, and afterwards two of them take a qc« 

to commence from thc i/-r...i_^ rt* ^ • 

expiration of the firft, Icafe for the term of thirty years, to commence imn*- 

c'-^!^dies"wittTn^th/ ^^^^^^y ^^^"^ ^°^ ^^^^^ '*^« ^"^ ^^^^ ^^^^ twenty years, 
term; Whether the new or immediately from and after the death of thcthiiJ 

leafe muft commence , . •/• 1 n 1 , , 1. • 1 • t r J 

now, or y^. and ^. may jomtcnant, if hc fhould happen to die withm thcUiC 
iift^^V"i.^"°^ twenty years; who died within three years after thc x^ 
This cafe of Mich. 35 Icafc. Whether thc faid new leafe ought to cooiineact 
Qot'^l^.t%^.ll'. immediately after thc death, or at the end of thc tiA 

iwciitj 



irinity lerm, 14 v^een li,iizaDetn, (^ 312. b. j 

twenty years, at the eleSion of the fecond new Icflecs, a^** pi- 29- But Mich. 
^^e well, becaufe the Jufticcs doubted. ^rJ^'ptr ^cJLw"* fn 

C. B. that it commencca 
•t whicherer of them happens firft. 2. Mar. log. b. i. Co. 37. [3. Bac. Ab. 426, 427. poft 376. b. 
pi. 27. in margine.J 



(90)TN avowry for a rent-charge, it was alleged. That Avowrj for a rcnt- 

the grantor of the rent (by name) was feifed of the ^^f l^^\ f^l 

land whereof &c. in bis dtmefne as of fee. and being fo ^j*'* ****5 ** 'If '« 

J ' ' ^ o ejtate tatl^ (hould tra- 

Ici fed, granted the rent &c. And the plaintiff, in bar vcrfcthc fcifininfee. 
faid, that the faid grantor was his father, and that he ^^V *^°* **• P^* '^* 
was feifed in the land at the time of the grant of an eflate Vy. 95. pi. 40. Hob. 
tail; and fhewed by whofc gift &c. And Whether this J°3- R. H?- s- H. 7. 

' •' o^ ^ i*.a. 47. E. 3.25. b. 5. 

manner of pleading be fufficient, without a traverfe of ^' 7- 15 «• n. Air. 24. 
the feifin in fee, was much debated between Lovelace a. Dy. 365.pi. 33.M0! 
and Man WOOD at the bar; but the Jufticcs thought the ^°" 

- ... . , -^ ^ ** [5. Com.dlg. ixo.CiO. 

more lure and plain way is to take a traverfe. jac. 44.] 



* Stroud's Cafe. *[3i3-a.] 

(x)i)]\AEMORANDUMy That it was refolved by the Seigniory and tenure of 
. . r \_ ^ ^ • Zt -n 1 -r«i 1 o**" *"^ chantry land, 

opmion of the Court in the Bench, That the is ^lina by poireiTioa 
fcigniory and tenure of obit land, or chantry land, is ex- Jen""fy te'dif! 
tinS by the poffeffion of the King, by the aft of i. E. 6. trained for the rent. [20. 
fc, 14,] notwithftanding the faving in the aft ; propter A faving in an aft of 
abfurditatem &c. But for the rent, parcel of the tenure, pugnaTtTo'Ih^^ 
the lord may diftrain the King's patentee, and make i^» void [Piowd. 565.] 
avowry upon the matter, but not upon the perfon within 3! Car.^Cro. 83. Vi. h! 
his fee and feigniory. And the fame opinion was holden J* ^ *• ^'^'^^\^\y' 
again, M. 16. of the prefent Queen. [Stroud^s cafe, Devon* naft 13- Co. Lit. t. b. 

», r r o jf J T Davis 2. Dy.368.pl. 

Bent. 237^ 4. Leon. 40. 3. Leon* 58. i« Jna. 45. J 47. 10. h. 6. 15. a. 4. 

Mar. 139. a. 21. H. 7. 
2. a. Jo. 234. Roll. coDtio. 246. Lit. Rep. 44. [W. Joq. 349. poft 327. a.] 

(91) An abbot before the diflblutioti, held of another by fealty and rent, and afterwards 
the land came into the King's hands by (latute, the feigi^iory is only fufpendcd; and if the 
King grant the land to another, the patentee Ihall hold of the Lord as before, by Dyer. But 
all the Juflices agreed that the f ^^d fliall have his rent j but fome doubted whether it fhall 
be rent-fervice as before. 7r/>. 23. Eiix. C, B, 

fOrig./^. 



(92) " npHE writ of the Queen to thefe prefents an- in dower on the iflue of 
** nexed, with that reverence and honour KihlJ'pl^uft 'cenify di! 
«< which U due, we lately have humbljr received to exe- ^j^^J^^^^ .^^^^^ 
4 A 3 *• cute 



C 3^3* ^' 1 Trinity Term, 14 Queen Elizabeth* 

tarn particulars, though ^* cutc ; for thc executing of which wc havc applieo all 

f^fy^'JarHs'd^^ " ^^^ diligence and induftry in our power, and havc 

fSceantejM. I3&I4. " caufcd diligent inquiry to be made according to thc 

305. P- o- it tenor, form, and efFeft of that writ; by which we havc 

Ow. 25.2' Ro.Ab. 591. ' ' ' ■' 

** difcovercd clearly and found from thc evidence of 

" thofc examined in that inquifition by force of the writ 
** aforefaid, as well as by certain other proofs had and 
*• taken before us in the faid bufinefs, that Thomas Graf 
'* in thc faid writ alfo named, of the age of eleven years, 
** ten months, and twenty days, and EUxabetb in thc 
** faid writ alfo named, of the age of fixteen years, being 
** refpeftively free and exempt from all matrimonial 
** contra£l, or cfpoufals, contraSed matrimony per verba 
** de prefiniif and in the face of the church at Bacontbarpe^ 
•^ in the county of Norfolk^ on thc i8th day of Afarcbt 
** in thc eighth year of our Lady the now Queen, law- 
** fully folcmnized it between them ; an J Jo were eoupltdin 
•• holy matrimony. In teftimony whereof we have caufed 
** our feal to be put to thefc prefents. \3iven" &c. And 
for the maintaining of this return, the book of 12. -R. 2» 
in Dower, [///z. yih. pi. 54 ] was vouched ; where it w» 
pleaded in bar, by protefting that he did not acknow- 
ledge the cfpoufals between the demandant and the de- 
ceafed, for plea he faid, that the wife, at the time of thc 

-^ J s J. death of him who was fuppofed her huiband, was only 

of the age of eleven years ; nor he who was fuppofed 
her hufband, but of thc age of ten years and a half, 
judgment if at fuch age Ihc ought to havc dower. And 
the demandant demurred upon the plea, and in the fame 

1. Inft. 33, Term judgment for the demandant that fhe Ihould recover 

feifin,and a writ to enquire of thc damages given by 
Thirninc; for Charleton faid that thc efpoufals 
continued always, until defeated &c. And in the thirteenth 

P.Nat. 149. A. ^5. H. ycarof £i. i. in ///«. North, tit. Dower in Fitzb. [pi* 172.] 

6.41. b. Lit. 3. b Scid. A ^,;fc fi^all lofc dower if her Lord, s. her hulbaild, dis 

An not. m Hcngh. fo. , 

»55- 39- Aff- 14. 43. before nine years of age. See before of this matter, 

' ^^'^^' fol. 305. Sec a like manner of certifying by thc Bifhop 

upon a writ of general baftardy in affife, i» 39, Lit^ ^,[pjar* 

[39. £• 3. 14. a.] with an ijftnt furely bajiard^ notwitb* 

* [ '* 13. b. ] ft^nding by the law of the land fhe was muUer* although 

t. E. 3. 22. 2. R. 3. 3. ftic was born in adultery at the time of the elopement of 

■.^43. Afl: II. 14. AIT. ^ijg ^Yifc from thc hufband, as thc cafe was recited by thc 

Bifhop; 
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Bifhop; yet mark well, that in ^Z.Ltb.Jff. [pi. 14,] 
the cafe appeared, that the Bilhop to the writ of baftardy 
made two returns, s. one by his letters patent fealed, in 
which he returned precifely and fully baftard j and the 
other was upon the back of the writ, in which he re- 
turned the circumftances and caufe, and tjjint bajlardi to 
which the Court did not pay any regard; for the writ 
commanded the Bifliop to certify, by his letters patent 
and clofc &c. And then that which was returned upon 
the back of the writ was furplufage or nugatory, and 
not efFeSual. 

And memorand\ That In the time of the parliament of 
the eighteenth year of the prefent Queen, a qyeftion 
upon the certificate aforcfaid was moved to the DoSors 
underwritten, of each law, s* LeweSj Tale, Barhky^ JoneSy 
Martin J Awhry9, Hujfey^ Lloydcy Cartwe, Majier^ Sywarde, 
Louglxr, Creakt^ and Stanley^ who all fubfcribcd with 
their hands, faying, •* We be of opinion that this ccr- 
** tificate is repugnant in itfclf, and infufficient." And 
Sir Richard Eide, Knight, Mafter in Chancery, affented. 
And at length by the Queen's mandate for expedition, it 
was refolved (the arguments of Rodei and Anderfan for 
and againft the bar, in Mich. Term, in the twenty-firfl 
year of the prefent Queen, in my chambers, on All Souls 
day), That the certificate aforefaid is infufGcient and 
doubtful, nor doth give a full anfwer to the writ, j. 
Whether they were joined in lawful matrimony, or not ? 
But if it had been a fpecial verdifl found with an ijjlnt 
by a jury upon a fpecial plea, fome thought tliat it ihould 
fcrve for dower. But quiere how this can be, if the de- 
fendant pleaded m unqu$s aeampk as above ; becaufe fuch 
an iffuc is triable by the Bilhop, and not by the country 
&c. But Wyndh AM in the cafe above, held the certificate 
aforefaid fufficient for dower; but Meade, Mounsok, 
and I^YER, c contra* But fee the return upon the new 
wvit to certify, direfted to the fucceflbr of the afoiefaid ^' 305- 49- E. 3. x8. 
Bifhop, made contrary to this. Ea/l. in the twenty-fecond ^^^^Z)}^ ^^'^^^ 
fcar of the prefent Queen, fol. [368. b. pi. 48. fojlea.} 



Gray'5 



[313* ^'li Trifalty Term, t4 Queen Elizib^h* 

Gray's Cafe 

Abiftardis tifftjaivfui {(^^VDfVJRD GRAY^ baftard fon of the Utc Lon! 
frrviewof3rH.8.c.r! PowfJ, bcgottcn On thc body of Jane Orwel un- 

marriedy had divers lands of tenure in capite conveyed to 
3. Leon. 49. 6. Co. 77. him in the fifth year of £. 6. in remainder after the 
\. Dy.^3t3. 345. N^ death of the faid Lord P« without ilTue in tail general, 

l^ys Rep. 12. I. loft! gotten On the body of Jane Orwel &c. And he was 
[Vide ante 196. pL iij c*l'^^ '^^ ^® Court of Wards and Liveries, for his livery 
of the third part of the premifesy with all the arrears 
lince the death of the faid Lord P. without iflue. ^usen. 
And it fecmed to Saunders and Dyer, that he Ihall 
not fue livery, becaufe he is as a ftranger, and not a law- 
^ > ful jifue, which is mentioned in the preamble of the 

ftatute of 32. H. 8. [c, i.] The like 18. of the prcfem 
Queen, fol. [374. b. pi. ij.fojlea.'] 



♦[3i4.a.] 
Whether a leflee under ^(g^YT^HE Icflec of a farm covcnantcd in the indeii- 

coirenant to repair at JL rt/- •tiy i-a. 

kis own cofts, may cut ture of leafe to repair the houles at his coRi 

brt^mjiftl!l^i^ ^""y and charges when there fliould be occafion. And after- 

[Mo. 23. Dy. 198. b. wards he took great trees growing upon the farm, to re- 

Tcnk c 6a^ P*^*^ ^^ houfcs dccaycd by age or tcmpefts, and employei 

tnce 33. a. them upon thc repairs ; for which an a£lion of wafte was 

, brought againft him. And he pleaded the matter aboTf 

in bar ; and the plaintiff replied by the covenant above, 

quitre well« See 43. E. 3. fol. 6. and 2U H. 6. foU 50* 

[46.] and 12. H. 8. fol. i. J 



Mich. 14 & 15, EL rot, Qecr agdinjl Brook. 

Aporchaferof landin (qOtT was moved for a qucftion by Bendlowe. tl^ 

fee dies without ifluc, ^^^^X % 

his mother has a bro- if there be a grandmother on the part of the 6* 

^odmothei ^hts fa! ther, a mother, and fon ; and the grandmother have a 
t^^betitUlnd":; brother, and the mother have a brother likewife ; [aiia)j 
his maternal nncle. the fon purchafe land in fee, and die without iffoeJ 
^^lZ\i f^^'and a?' BK Whether thc brother of the grandmother, or the brothet 
Com. 236, 237.] of the mother (hall be heir to him quare. But the cpi- 

Plow. 416.448. 296. a. ^Jqj^ Qf ^11 ^^ Juftices of the Bench was. That thc bro- 
ther of the grandmother fhall inherit to thc fon as i« 
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who IS neareft of blood to him on the part of the father 

&c.' 12. £.4. [14. a.] accordant thereto, although he 

bear not the iirname of the fon or father, for he is of the 

moft ancient blood, mixed in his name ; and alfo of the 

moft worthy blood by the male fex of the father, than is 

the uncle, j. the brother of the mother of the fon. The 

opinion of Finch in 39. £. 3. [29. b. 30. a.] Mier in 

the aflife of OJbome agrees. And Brooke in his new 

abridgment, title Dtfcent [pi, 38.] declares I2. £.4* to 

be fo intended. And Britton in title [de Suceeffton^ c. 1 19,] 

But j£FFii£YS contra^ mis viribus^ And this by the 

Book of Mofcs Numbers, c, 17. [27.] Glanvil [Lib. 7. 

C. I.] Bra^on [JLiA. 1, c. 29, 30, and 31.] Infthute if 

Civil Law ; Britton^ Fortefcue de Laudibus Legum Jnglia^ 

Littleton, and I2, £. 4, {qfdfips] But judgment was given 

in Eafler Term or Trinity^ 15 of the prefent Queen, 

againft the opinion of Jeffreys, x. That the uncle on I4tf«.f. P]»w.4|a 

the part of the mother (hall not be heir, but the great 

VQcle, i. the grandmother's brother fhall, becaufe in him 

is the more ancient, worthy, and alfo the moft entice 

blood. 



(96) r ANDS are affurcd in fee by fine, «<to A. B. Convcymce to-Ae ofis 

^^ to the ule of 67, D. and his wife for the term foriitc, remaiodertoC 

*« of their lives, and of the longer liver of them, re- it'.'^^t^^'^, 

*< mainder after their deccafe for fix months to the ufe?^*'* ifluc of hit body, 

or any wife of y/. at hi«' 

*< of the executors of the faid C, and after fix months deccafe be enceinte by 
** ended, then to the ufc of E. and F. his wife, and to fuc had to ^ in taiU 
«« the heirs of their two bodies lawfully begotten ; and ^ '"'ij'^Sle!^ ^ 
** for default of fuch iflue to the ftid C. and his heirs for "« *g?»n: y«t ^^f>^ 

M* . , - , _^, . ^ . /I ,, , • **^*^ performance of tho 

*• ever ; provided always. That if it Ihall happen to tlie cooiingrncy, ^, hat 
♦* faid <7, at any time after to have iffue of his body, or Jehad before. 
«• any wife of the faid C at the time of his deceafe to Dy. 309. pi. 76. 
•* be enceinte with any iffue begotten by the faid C. that 
'* then after fuch iffue had, and after five hundred marks 
*^ paid to G, or tendered and refnfed within the fpace 
•* of fix months next after the birth of the * iffue of the * T 3 ^ 4- b* 1 
<^ faid C then the ufe of the faid lands, immediately 
^* after the deceafe of the faid C. and D. and after the 
^^ faid fix months ended and expired, fhall be to the 
^^ f4id C, s^x^d t9 the heirs of his body, ^nd for default 

•^ pf 



f 3H« b.} Trinity Term, 14 Queen Elizabeth. 

<^ of fuch iffuc to the right heirs of the faid C!" — D. the 
wife oC the faid C died, and C. took another wife; 
quare^ What intereft C. hath in the lands before iffuc had 
by the fccond wife, and before the fix months paffed? 
f. Co. it9, 130. And it fecmed to Plowden and Dyer, that before the 

f c*inc cool. rraa. 197.] perforoiance of the contingency, he hath no larger cftatc 
than he had before. 



^.conveys toff. in truft (07) A MAN by his deed indented and fealed, and 

to perform f»/j wii/, and ^' jUL ,,.,,. r rr o 1 « 1 

mfterwards declares the dated in the thirteenth year of if. o. declared} 

the* word *^w/"* i^uft That whercas he had fuffered a common recovery againft 
jneanhisAi/at'i//; and hinjfclf, bv divers of his fricnds, upon truft and confix 

he may alter the ufcs as ' . . - . 

he picafcs. dence, of certain lands, to the intent of performing bis will 

Py. 266. Lit. Rep. 25, touching the difpofition of the faid lands : firft he willed, 
40.3 ^ ' * " • ^'^' that his faid feoffees and their heirs, fhould fufFer him 
6. Gk t8. 1. Dy. 49. to have and receive annually the iflue and profits thereof 
»rurc5 47. 3^, ii^i! coming and iffaing during his life, and after his dcceafe 
$abj«aa 23. ^^ f^^^j j-^jf^j ^f ^j^^ ^j^j^.^ p^^.^ thereof, to the ufe of 

bis wife during her life, and after her deceafe to ftaod 

feifed of the premifes, and the reverfion thereof after hit 

deceafe, to the ufe of R. his fon, and the heirs of hii 

[Giib. on HTcs 36. 5. body, with cither remainders over &c. Whether he 

TtrinlUp. 124J ^^j ^\^^^ ^^^ changc during his life the ufcs limited 

II. ji^ 33!^h\49. b! i"^ the indenture, or not? And it feems to me, that 

\\s^^Q^'ii^^.'^. ^^ ^^y w^'^ *'^^f ^^^^ ^'^"i ^^^ ^'^^ ^^^ ^ft **''^ ^ 

Ferk. 92. fundcrftood to be all one ; and this recovery was to the 

intent to perform the will, and this indendure is as a 

roft}!}.^. will, which is alterable; therefore it is not a limitation 

of ufes upon livery made, according to the nineteenth 
year of i/. 8. [u. a pU 5.] And other Juftices agreed 
to this opinion. 



Lx)rd Crumweirs Cafe, 
A Lord of Par1hmc}it (98)tN the Regt/ltr title Brevia de Statutist fol. 170, fand 

(ban not be impanncl- ^^ '1 ^ »^ „ ^ „, -, ^, ^ ^ ,. , ^ - . 

irti without a fpeciai A, iV, 5, 386 J That Barons Ihall not be put la 

•fihc K'ingl^ *'°™™*^ affifes, s. ** The King to the Sheriff greeting, Becaufe 

•« the 

(98) ^oy. Attorney Ocneral, in the reading of Mr. Atkrns, 1652, held, That a Banm«r 
Earl ought to appear at the StfTions of ihc Fortft, and that no immunity by common or itazute 
law privileges him > and the realon is, becaufe it is a royal l'uit| of which no fuhjedi fhall be dif* 

charged. 



Trinity Term, 1 4 Queen Enzabeth. [ 3 ^ 4- b. ] 

1^ die Barons of bxxr realm have not been accuftomed to Foib. 165. Dr. St. 15* 

« be put in any affifcs, juries, or recognizances, as they ^^' • '4 • 7»s> 

^* fay, unlefs their oath be fo neceflaVy, that without 

'< them the truth cannot be inquired, we comnfknd you 

** that you do not put, or caufe to be put, our beloved 

^< and faithful jf. in any afEfes, juries, or recognizances, 

^< againft his will, without our fpecial command, unlefs 

** his prcfcncc be for fome caufe fpccially icqu4red. 4^- AfT. 5. «. Co. ^, 

'* Witnefs'* &c.^ And fee in a note, 48. E. 3* upon a t. tj.u.ZfZz. elca, 

writ brought to the Jufticcs, teftifying, that he was a ^ 

Baron, he. was * difcharged from the inqueft, fol. 29. *[3^5'**] 

[30. b. pU 18.] And at length, upon the carncft fuit 

and requcft of Lord Crurfiwclly he was difcharged from 

this attatchmcnt by order and rule in the Parliament [Tothil Rep. 14.7 

Chamber, which ihould be entered on the rolls of par- «^- H. 8. 7- it.n. u 

liamcnt; and that fuch proccfs is not awardable by the 3^33.*. 44! £.^3^15? 

common law, ftatute law, cuftom, or precedent, againft Jo.*27^*o*H 7 i! i* 

any Lord of Parliament, with a faving of the Queen's H. 5. 14.1^ 

prerogative, and any other good and fufEcient matter 

which may be Ihewn to the contrary in this parliament, 

or any other hereafter. 

And note, E. 29. £. 3. fol. 36. a Bifhop condemned in j^ ^ . 
trefpafs, affigned error in the omifEon of this claufe, 5. ^od 3- Cfo- 170- 
"defendens capiatur pr fine \ and it was not allowed for error, 
as appears in the cafe next following this. 

charged. And the Aarute of Marlebr, c. lo. mentions only iI)eriff^»aorn, and bv that the 
foreft fliall not be intended. In the pleas cf paWiaroent, i8. £. i. between the Earl of Glou^ 
cefter and the Earl of Hereford: John de Rafting , a Baron, upon long debate, whether he 
ought to be fworn, becaufe a peer of the realm ; it was refolvcd, that he ought to put his hand 
to the book. The like was ^ 10. Car, in B. R. by the Court to Lord Dorfety where his tefti- 
snooy was required, [See Com. dig. Serement (C,J Frem. 422. 1. P. Wma. 14^] 



Lady Wake againft the Bifhop of Ely. 

(99)pRROR in B. R. in the record and procefs be- A capias iocs not li« 
fore four, three, or two Juftices of Oyer and Trcfpaf* fu'ppofcd in c. 
Terminer, was affigned in three things ; s. the writ of ^-^''j"^^^ 
trefpafs ftrppofed the trefpafs to be done at Cole^ Juxta Nor the omiffion in the 

,^- M f*i>-i#« 1 •o/T «ii» «'«"»»'* facias of the 

Sonurfham^ which Catf is a place m bomerjbamy called in names ot the jufticcs of 
Mngli/h, Cok, be/uks SomerJh<m% and for that the writ ?„?e":"hoJr wHtl.* 
'vvas challenged ; et non allocatur^ but the writ holden returnable. 
^ood enough. The fecond error was affigned upon the 29! £.3.^31. }^-^ 
SiTue of not guilty, no expr^fs mention made in the Dy. 142. 

vrntt 
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ventre facias f before- what Jufticcs the writ was returnable* 

jcnk. cent. 4. c. 17. 44- Thc third, The defendant, who was a Bi(hop, was cod- 

TBac^Ab Turi«a)] lifted of thc tTcfpafs, and yet no judgment given that 

he fhouM be taken, 4. quod eUfendins cafiatur. And not- 

withftanding any of the aforefaid errors affigned, the 

Snpra pi. 98. 6. AC 5. judgment was affirmed. Nota bene^ and qumre^ If error 

tio*. 769. j.Mar. T33. be in the omiffion of a mifirkordia where there fliould be 

a. 8.Ca 59. 6. £. 6.*^. ^^ amercement ; or a mifericwrdia is, where it fiiould not 

be, Whipther for this error which concerns thc King 

only, the entire judgment and record fhall be fa) re* 

verfed, or not* jtnno 29. Lab. Aff^ fol. i66. [164. pU 

33.] in the book printed by i?. T. 



(a) Now by 16. and 17. Car, 2. c 12. | entered inftead of thc other. And by 5. and 
no judgment (hall be reverfed for want of a I i>,W* and jkf. c« la. the cap'iM pro fnt^ is 
mjerUvdia or capiatur^ or becaufe one is | taken away. 



A dcfcazancc dated be- (iQo) A SCIRE FACIAS broucjht in the Chancery to 

fore, but delivered after ^ ' l\ . . - ° . , ^ 

a recognizance, is a have cxccution of a rccognizance made there. 

j^mcntona/fiW/.- And thc defendant pleaded a dcfcazance made and dc- 

€ia$ in Chancery re- ijvcred to him bv the plaintiff fince the recoo^nizance, 

Tcrfcd m B. R. on error. •' * o -^ 

[Vide ante 307. a.] &c» ^ut the deed bore date a month before thc recog- 

Pcrk. 31. 147. 29. Afl*. nizance &c» And for this caufe the defendant was not 

Xr. aV ErVor 7*r. aa! received as to the plea, but execution awarded to thc 

f^ii"E.^^9.?.* pio^ plaintiff, for which the defendant brought a writ of 

|93. a. Ccjur. Cour. error in B. R» where the judgment was reverfcd. An4 

[i! Eq. Caf. Ab. lao. ^° ^^^^ a judgment given in the Chancery, which isbc- 

I. Vern. 131. 3. Bi. fore the King himfelf reverfed in B. R. which is alft 

Com. 49.] *• 

before die King himfelf, and not in parliament. 



The writ or count in *(ioi)'^OTE, By the Opinion of the Court in tkc 
^i^i^^yot%*r€ fa^ Bench, that in a writ oi formedon in reverter 

'l^STt fcifi"'wiTin ^^ remainder ^ or fcire facias upon a fine of a like natux^ 
fifty years. it is not neceffary for the demandant to allege in the 

[Sceio.Ei.i78^.pLi.] ^^it or couqt any limitation by the ftatute 3a. if. J. 
s!^^. il^s^Co.^ie.^h. [c. 2. ^5.3 i. within fifty years after title &c, ; fince U- 
N.c.444.3.Cir.Cro. £^^^ ^j^^^ ^-^^^ ^^ Umiution was mentioned in fndi 

[Sed vide Booth real Writs, nor in formedon in defcender; byt this comes oa 
*^^^^-^ the part of the tenant to be traverfed, as in avowrjj 

s^ not feifed of the fervices fince the limitation. 

Michaelmas 
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ttenry Vernon, Demandant, againji Sir Th. Stanley, 
Margaretta his Wife, Jo. Manners and Dorothy 
his Wife, Tenants. 

(OTN FORMEDON in remainder againft the hufband After eflbln c»ft m forv 

I .-- t rr ' n '■^^'On agamft baron and 

X and wife, after fummons returned^ and efToin cat^ feme, chough the feme 
and before appearance the tenants levy a fine of the land on a^lkuirby^^he uUn 
in demand to a ftranger fur cognixanee de drcit cms ceo qw 2^f^^d"„^,"htd'n^ 
&c. with warranty. And afterwards they appear, and when the writ was pur- 
thc demandant counts againft them, who plead to iffue, jj* ^'^ ^ r- 
and at the return of the venire facias they make default* * '■ And. i8. L ^ 
Tvhereupon a petit cape is awarded, and returned lerved, 107.C0Eat.3j8] J 
and the hufband makes default, and the wife comes in «.Ro. Ab.444. 
her proper pcrfon, and fays that the land is her right, 
and prays to' be received to defend her right; and the de- ^. Aff. n. i». Afl* 41. 
mandant counterpleads the receipt by the fine above, and **• ^' ^^' ^^' *'** ^ 
fhews the purchafe of the original writ, and all the pro- 
cefs and pleadings as above, and concludes with an cftop- 
pel to be admitted to defend her right againft the agree*- 
ment by the fine aforefaid ; upon which the wife de- 
murs in law. And after long argument at the bar^ ^^^ 
much reafoning upon the words and intent of the ftatute 
of receipt fFeJi. 2. c. 34 for defending the wife's right> 
whereas it appears by the fine that (he hath not any right 
&c. it was ruled by the juftices that the counterplea above 
was not good, but that the right of the wife (hall be re* 
ferrcd always to that right which (he had at the time of 
the writ purchafcd, which by the prefervation of the 19. e. 3. refccit tij 
law fhall be always in one and the fame ftate without *J; EVrt/ 74* 4 ^A^ 
making any change either for the profit or advantage of '^- 3x- E. 3. incomb, 
the tenant or demandant, and that the words preceding pi. 490. io.E,^u 
the ptaycr to be received s. ** that the tenements aforefaid 
** are the right of the wife^^ are not material or traverfable, ^o. AflT. u \%. e. 4. 
for the demandant cannot controU or counterplead ihem. j.^Jjc^Jntc/iei^re^ 
And the entries are both ways &c. and many- authorities ccit4. 9.E.4. 16. 
of books cited to prove that : wherefore it was * adjudged * [ 3 1 6, a. ] 

4B that 
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that the couotcrplca is not good, but that the wife is re- 
ceivable, wherefore ftie was received Sec. Sec the begin* 
ning fol. [?98. a. pi. a8, ante.] 



A. conYcystotheufcof (2)TpEOrFMENT IS made to divers to the ufe of the 
foV™tt'ir't«:' :Lln f^^ff<^^> ^^^ l^i« ^vife, for the term of their lives, 

fows the Und and dies, remainder to the heirs of the hufband. The hufband 

the wife and not the . . '^ 

executors ihaii have the lowed the land, and made executors, and died, without 
"°^' making any legacy. Whether the wife or the executor 

Co Lit.55.b.i.Ro.Ab. fhall have the crop, quitre. It feems that the wife, fur* 
^ i*3."a'cc.^5; m6. b viving, fliall have it by 8 Li. JJf. [pi. 21.] But if the 

8. E. 3. 54. Damages y.\(^ jjj^j ^ot bccH joiutcnant with the hufband, it vrouU 
no. 7. E. 3. 67, 21. J _ . ' 

H. 6. 37. a. Perk. 99. bc Other wifc, for the uncertainty that the hufband had 
313. It. 14. . 393. .^ ^1^^ ^^^^^ ^^j ^^ j^,^^ ^ ^^ j^ ^j^^ hulband few the 

land of his wife, and the wife die, or tenant for term 
37. H. 6. 7. a. 10. Air. of auier vie do it, and before &c. cejiuy ^e vie die, the 
H. 4. 17. 84. 10- Afl; heir, or reverfioner fhall enter, yet he who fowcd fliaU 
6. Dy. 61. aio. 317. ^^^^ ^^^ ^^^p f^^^ ^jf^ ^j^j^ ^^f^ j^ ftronger lor the 

[Coindig.Biens(G.2.)] Wife, becaufe this jointure was made by the hufband 
himfelf during the coverture, and is a bar, and recom- 
penfe of her dower of all the refidue of the heritage of 
the hufband, when (he hath made her eleflion according 
to the flatute of 27 //. 8. c. lO, And if it had been af- 
iigncJ to her by the heir for dower, file fliould have the 
crop by the common law, becaufe fhe (hall have dower 

Raft. Ufes 9, 4. Co. i^^g Optima poffiffioHe viri &c. to which opinion Catlyn£, 

Perk. pi. 52,. C^,, ^ '^'^f,, ^^, ,D 

Magna chait. 81. VVhidoon, Wray, and Manwood, and B£NDL0W£« 

aflcntcd ; but Saunders, Southcot, Harper, and 
Plowden e contra. And at length by the award of Dyer 
and Plowden the executor fhall have the fourth part of 
thcgrainthrefhedi.ioquartcrsinrecompcnfeofthcfeed&c. 



WTiether a Juror who (3) A Juror in the exchequer who was not an hundredor 

was not an hundredor jLJl , - , /• 1 • v 

at the return of ihc ^t the return of the ve. fa. but is become an 

n^ekir. faciat but be- huudredor at the return of x\\t dijlringas juraC was chal- 

(».) 5. Jac. B. R. Arnold 2in6. [Skemes] cafe [Noy 149.] that tlie wifc ihall hare the em- 
blements; the opinion of the chief juftice, and the ftcond juftice; but two juftices againft tbc 
"wife. — But they were refolvcd that the law was for the executor of the huibanfl, bv PopHaM 
B. R. And his opinion was accordingly, £aft. 35. £Li£. in the vgume&t of the cal'c Jtxmei r. 
Tortman [0\v. loi. Cro. Eliz. 314.] 

Icnged 
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fcngcd for the hundred. And whether it be fufficicttt, ^l^^ ^*» ^^^^^ ^^^ ^«y 

1 ^ of rrul mav be chal- 

or not, the court there doubted: and Baron Birche was lenged for the hundred 
fcnt into the Bench, to know the opinions there. And ""!"'^'^'* ^ 

2- Ro- Ab. 63:. 

jQitice Harp£R and all the clerks there thought^ that he Dy. too. 12. Aff. n. 

fliall be holden fuiEcient hundredor, becaufc the challenge Dy/353. * 

is not entered in the praetcrite tcnfe but in the prefent s. 

nihil batft Within the hundred, nee commoratur in the fanae 

&c. and fo it would be if he was returned upon* a taUs for 

dcfeA of hunderors. But Dyer thought the contrary, '*• H. f. 4. h. 8. R. t^ 

rL.- . ri, ,1-j ri. Challenge 176. 4. H. 

for by the intendment of the law, the third part of the 4. 12. 14 H. 7. 4. n. 
jury ought to have knowledge ^iSp rri wnVn/^, and there* ^."^k^c/iV.^i.V^V, 
fore fliould be of the vifne at the return of the ve. ftu in 39- *• 2.4- 1. 
i^hick writ the ilTue is mentioned by the ancient courib 
of C. B. altho' it be otherwife in B. R. and the exche- 
quer : for it is reafonable that the jury fhould be in- 
ftrufted by the IhcrifF of the iffuc which they Ihall try 
4 upon their appearance, before their coming out of the 
country &c. And thefc word? nihil babet mc commoratur ^ h.^j. ,, 
Ihall havfc relation to the paft time; for the law is that ^ iRft.157. ^ 
if a juror was an hundredor at the vc. fa. returned, he 
fliall be fworn as an hundredor, although afterwards be- 
4oxt he is fworn he aliene his land, or change his com- 
morancy, for thereby his knowledge is not gone, nor im- 
paired, and yet he is no hundredor there at prefent, ts«c «ntc^ M- >• pl» 
^'herefore &c. and afterwards other judges were of divers 
'Opinions, therefore quart. 



thither of themfclvest 
Dy. 47. 



Warwick.* 

*(4)TpHE manor of Arrowt in the county aforefaid, Where there is com- 

whereof yo. Conway knight is lord, hath a com- age between two, and 

men wafte of 300 acres and more, within the manor and °7 JrJu^"'* l!'?^'! 

*^ ' the other s comroon ja 

county. And Lord jiberfovcnnyX^ lord of the manor of notgonr, he cannot put 

•' . ^ 1.1111/-' His cattle into that land I 

Jncleborough in the county of Worcefter^ which hath alfo in but they may efcap* 

it a great common wafte, lying contiguous, without, any 

Reparation, but fufficiently known by ancient metes. 

Jn which waftes the freeholders, and others of the ma- * [S^fi' b. ] 

jnors, have intercommoned by caufe •f vicinage from 

-rime whereof memory &c. with all manner of beafts, le- ^^ JJ ^ f^ 

-vant and couchant upon their tenures at all times of the 

year. And now lately Sir 7. C^ww^^ hath enclofed his 

wi^fte by a great ditch and quick-hedge. And a free- ^ Co. ^'^Vbere tU 

liolder of the other minor, hath put in his beafts which mcrtes are knowo ih«yr 

. may lAcloic. • 

4 B ift were ' 



[ 3i6.b, ] Michaelmas Term, 14 & i^ Queen Elizabeth. 

were levant and couchant upon his tenure, in the wafte 
inclofed, to ufe his common there, which were diftraincd 
by the command of Sir J. Conway for damage fcafant. 
And the freeholder claimed his common there by prc- 
fcription, as appurtenant &c. without pleading any 
thing in the plea of the vicinage, and ilTue joined upon 
the travcrfe of the prefcription. And the trial awarded 
from both counties, and in each panel twelve ohly rc- 

Ai^Fui^l' ^**' ^e' ^^'"^^' "^^^ ^^^ ^^^ party-inqueft was charged in the 

S* 30. bench, and found nothing. And it was holden by Man- 

wood Jufiice the firft day of his fitting in the bench, that 
fuch commoner by caufe of vicinage may not drive, or 
put in his beafts into the other wafte at firft; but firft in 
his own common, and then the beafts may well ftray, 
and go into the other common, without being diftrainedL 
And this agrees with 13 H. 7. c. 10. [foL 14. pi. 3.] in 

I lof, lit. 1. trefpafs. But the book of Entries fol. 567. in trefpafs con- 

cerning common is not fo, but that he put his cattle there 
immediately &c. And note, in the cafe above il appeared 

[if Mod.71. 73J by the evidence, that the lords and their tenants intcr- 
cdmmoned in the faid waftes, and that each of them had 
ufcd a drift two or three times in the year, and every 

a&. H. 8.47. h. commoner paid a pound-penny, and every ftranger paid 

more j. fivepence for each parcel &c, therefore it feems 
to be a common by caufe of vicinage. And at length at 
the rcqucft of the jury, who could not agree, but wcit 
fix againft fix, by mediation of the court the matter wai 
left to the award of the Bilhop of Worceftcr^ and T^^Mtf 
Lucy Knight, and if they cannot finifh it before the next 
term, the prefident of the Marches of Wales fhall be um- 
pire &c. 



Gavelkind land dcvifcd ft;) \ MAN fcifcd in fee of land in gavelkind had iffuc 

to the ddcft fon, OH ^^^ J\ • . • r j t_ i j 

condition that he pay two fons, and by his Will devifed the land to the 

wi^ther the^^mf^ft eldcft fon in fee, on condition that he (hall pay to the 
may enter upon t ^;fg ^f ^j^^ deVlfor /. 100 at a certain day : at which he 

moiety — fiuere. *^ ^ 

Plow. 413.F. Nat. 201. failed of payment. Whether the you ngeft fon may not 
bTs^^Ela^As/tc^H* ^"^^^ ^"^^ ^^ moiety upon his brother as by a limitatioa 
a. 4. R. 391 .3 Co. ai. implied in the eftate if the condition be not performed— 

a. a. Leon« 114. 1 ■»«• 

[See Robins. on GareJk. V**" ^V MaNWOOD. 

12 r. 122. and the books 

'^i"o5™Tc:Lr Puttcnharr/s 
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♦Puttenham's Cafe. 

(6)r>E0RGE PUTTENHJM was outlawed in London in London the records 

^ at the fuit of one, but the r;r;^^/ was delivered Si^w J!^T ^ilLl^^^^ 
by the fecondary to the plaintiff, or his attorney, fo that J<* ^^j^y ^the^'cuftr' 
at the day the exigent was not returned; upon which it there be dircatd to the 
was witneffcd in the Court for the Queen, that he was their certificate be go5d 
outlawed, and a writ prayed and dircded to the flierifFs forl^fut'^'s'lnd^flhe 
of London according to the cuftom (as it is faid), and not »*»f««' ^ not returned, 

1 • 1 • 1 X -r 1 ^ ^^^ outlawry is not 

to the coroner (who is the mayor,) to certify the Court pleadable in difabiiity. 
of this outlawry ; which was certified accordingly, &c, K. Ben. 17. [Beni. 

* , . ^ . r^ , , 1 « ,. 2b6.] Finch. 116. 43. 

And now m a writ of Covenant brought by i*. this oufc- E. 3. 18. «. 47. e. 3. 
lawry was pleaded in difabiiity of his perfon &c. quaere R9. Abr. 805. b/g Co* 
whether well? And it was (hewn to the Court by C. the "^- ^^^^-o^l*^^"' 

J prer. 96. F. t^AS, 49, 

ancient fecondary that the cuftom of the city always hath i inft. «88. b. 
been tliat the judgments of the outlawries in the huftings 2\2JkJprc?6i*2GUbt 
is not given by the mayor, or his deputy coroner, (as is Executions 183, 184 J 
done in other counties of the kingdom,) but only by the 
recorder, and the return generally made, without faying, 
by the judgment of the coroners ; and fo are the prece- 
dents by all the prothonotaries. And afterwards the de- 
fendant relinquilhed the plea of outlawry, and pleaded 
in bar, for the outlawry certified as above fhall be good, 
and fufficient as to the Queen, although it (hall not be 
fo as to any fubjeft. The like E. 5. fol. 222. [b. pi. 23. 
ante."] 



Vernon's Cafe. Trin. 14. ei. m. 95*. 

(7.)TN dower, the tenant pleaded feoflfment of certain a life eftatc in n* 

land made by his father, ^during the coverture Tillfhutrni'nS 

between the demandant and him, to certain perfons, to ©n a condition, u a good 

v/-ri|_/v,ri»»i« • jointure, and bar of 

tne ule ot the hulband for his life, remainder to the de- dower, within the imen; 
mandant then his wife for her life, remainder over to Andlih^ugh "n^ foeH 
the right heirs of the hu(band, and averred that it was P'*=^'^^ *" '^^ ^^"''T 

, . ' ance, yet that may be 

tor jointure &c. And that the demandant agreed there- *vcrred in pleading. 
to, fince the death of her hu(band &c. To which the ^^^' '*• 
demandant faid, by protcftation, that that feoffment was g^w. Vs!* s! C. not 
not for jointure prout ice. but for replication (he faid, ^ ^'^ , 

tk^t well and true it is that the feoffment was made to 

4 B 3 tbc 



.[:3X7. a.] Michaelmas Term, 14 & 15 Queen Elizabeth* 

the ufes aforefaid, and further that the remainder to the 
wife was upon coHdition that fhc Ihould perform or fuf- 
fcr to be performed the will of her hufhand. And after- 
wards he made his will, and thereby made the demandant 
his executrix, and died, and fhewed the will in h^c vtrha^ 
and that (lie undertook the cxecutorfliip &c. and averred 
the feoffment to be by deed indented, (which was pro- 
duced,) and that the feoffment pleaded in bar, and' the 
feoffment by the indenture were all one &c. and con- 
cluded the plea with an eftoppel, j. judgment whether 
the tenant fhould be received, and admitted to aver the 
faid feoffment for a jointure &c. Upon which rcpUca- 
And fo EgfrtooihoSo- tion thc tenant demurred in law, and Dyer thought that 

llcitor-Ccneral thought .... i r i • • - i 

»-, \% Hiiz. inihecafc the replication is not good, for the bar is not travcrlcd, 
BUts'^wXwcr*^'*''^^ or confcffed or avoided, for the averment which is made 

by the" tenant that the faid feoffment &c. was for join- 
*r^l7*b. 1 ture*, with thc agreement thereto afterwards by the 

wife dum fola fuity is a good bar of the dower by ihc 
. ftatute 27 H. 8. c. 10. and that ought to be traverfed, and 

thc matter of the condition above may be good matter to 

induce a traverfe, (s. without this that it was for join- 
Dy. 114. pi. 47 ^ S4^. ture), if the intention of the parties was not for jointure, 
3.* ^^ * • 3' • 4 o. ^^^^ ^^^ other confiderations.— And he thought that a 

jointure for a wife may be well enough conditional, if 

.40. E. 3. 46. B. Proief- the wife after coverture accept it &c. as upon conditioa 

''*"°" -' that ihc keep herfelf fole &c. and fg thought other juf- 

Plow4. ^76. bf o • 1 - I 

•tices, Alfo the proteftation above is merely contrary, 

or fuperfluous to thc fnbftance of thc bar &c. Alfo the 
conclufion of the plea above with an efloppel is not 
good ; for there is no matter fhewn to eflopp the fon by 
the indenture to which he is not party or privy, to fay that 
the feofFnfient was for jointure wherefore &c. But Ha r fe* 
X>y- 34«b Jaflice e centra in omnibus iotis viribus ; and he is one cf 

the exec\3tors named in the will of the hufband &c. And 
in next Eajier Term, the cafe was notably argued at the bar 
und bench, and three of the Bench i. Mounson, Maw* 
ivooD, and Dyeb. thought, that the eilate and conveyance 
above to the wife for her life, in remainder after thc im* 
mediate deceafe of her hufband, (and although it tras 
vpon a veafonahlc condition as above) may be well in- 
tended for jointure, according to the intent of thc fta«« 
517 H. 8t and in efl^ft by the exprcfs wor4« of the third 
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frwiffi J. for the life of the wife, or othcrwife in jointure, R*ft, Ufts 9. 

twice repeated &c. wherefore alfo Dyir thought that al- 

tiioogh the fee iimple be appointed over to the wife, or a 

joint eftate made to the hufband and wife in fee, it may, [7 Bro. p. c. 70. 

.-., /*•.., 1 •• 1 3 Term Rep, 475.] 

if It be not cxprctTcd in the conveyance by wntmg to the 

contrary, be averred for Jointure, contrary to the report 

of Brwie tit. Dawtr [pi. 69]. But for the exception to the «, n^c 42 u 

pleading above, all againft I>yer; and Haslper peite- * Kcbic867. 

aacioufly adhered to his opinion as above; and ail in ^^^'/Ar/l'trel^^^^ 

favor of DowiT, and that the eftate above cannot by poiE- ?J 0*) \ ^'^^ Chan. 

btlity be intended for jointure. 



Haulcy again/l Sidcohara. 

(8 ) ZjAULEYy Efq. brought an aaion on tlic cafe " /?- u \nfcncd / tU 

agamft Stdenbam for a ilander, for thefe words ,y» arc aftionabic words. 

in effcft, « M. HaUey (innuendo the aforefaid plaintiff) pal. 97 & 103. s. g.J 

- •/-I/-1 1 % » •> ij» [Kit. 173. b. com.} 

t% infeQid y tbt nbhery and murder latfly comnutted and dotb 4. co 16 a 18 

fmell of tbi murekrJ^ (innuendo the aforefaid felony aad 6 E. 6.72. b. 

, . ^ \. \. . . . , 1 . , / ^ Mich. 40. 41. Eliz. c. 

murder in form aforefaid committed, which was before ». by Andcrfon and 

alleged to be perpetrated.) And by the verdift the da- °:n;!'K': .rSmc„t":f 

jnages were affcfled at 300I. and upwards, and fent into Gnmftone-i cafe. 

£. R. by the jufticcs of NifiPrius: And after long deli- * ^oift. 149. 

, . , ,,..«-,,., rr- • [* Black. 959. Cowp, 

peration and argument the plaintinr had judgment Tr/w. 276,] 
15 of Queen £//z. for this word infe^ed &c* contrary to 
tiie opinion of Catlyw, 



(9.)TpW0 men being fevcrally fcifcd of two clofes ad- J^g ^i^K ^Ts i^^^^^^^ 
joining together, and the inclofure and fence be- «p i^c fence; by his 

,,",,. ,, ^ . , default B.*s cattle cfcape 

tween the clofes belonging all to one of the men by pre- through ;-a.'s landlord 
fcrlption, the cattle of the other by a defeft of the fence, ««;;«t diiuain them for 
cfcape out of his clofe into the other: and immediately ^- ^•4- ^- '^* ^' 7* 

^ , ' II. Dr. St. ic. 1 Inrt# 



before the owner of the beafts'could drive them back into 47. b. 2 Saundfrs 290. 
his own clofe, the lord diftrain«d them for fervices (a), j^* ,. F. alotry 2i< 
And wlxcther he may do fo was demurred in '^ law. Sec * [ 3 ^ ^' ^* 3' 



(a J In 41. B. 3. 26. b. p. 23. this dif- 
ftin£Hon is taken by Beiknap, that for a 
caulc which arifcs from the foil, a man may 
diilraio the ^^oocU of a (Iranger, but not for 



an amercement or otbcr caufc which only 
conceri>6 the perfon uf the tenant. And ie« 
1 Compl« Copyh. 154, 156. 



4B4 
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II. H. 7. 4 *• 17. E. 3. H. 39. E. 3. fol. 3. Trefpafs & 22. £. 4. [49. b.] & 7 & 

80. Ceflavit 7. Fulb. rr f c \ t n»i-.-*-» r^ /-* 

11. b. 27. E. 3 5. 8 15 it. 7 [i & 17 b. pi. 13.] and fee T. 27. E. 3. foL 11. 

^[B.'io^ioi!'io.t. [4- P^* 5] ^^^^ ^^^^" "P^'^ ^^« efcape. But the cafe 
4. 7. 19 H. 6.33. 11. above was, that the diftrefs was taken by a termor for 

rent refcrvcd upon a Icafe of part of the term for a term 
pcrv. Crew?.^ r lS^ ^f years, and not by the lord for the fcigniory. And 
Mnd "^kc'^tooks*^ ihlrc ^'^^^'^^^''^ ^P^^ ^^ matter, it was adjudged for the plains 
cited.] tiff, and againft the avowant; for no default can be af- 

figncd in the owner of the bcafts for this efcape, nor doea 

any law oblige him to keep his cattle in his own clofe, 

wljcreforc &c. 



The Earl of Kent againji Sir Henry Crampton, 



JeVrb^^Zd'rp^r (io)']-HE Earl of Kent by the name of ReginoU Gra, 
•ftcr the return of the Efq. brought a Writ of Entry againft Sir H. C^ 

^tmn faciaiy want of * . tt 

knights is no caufe of Knight I and the parties have pleaded to an ilTue, and the 
Thoug'if'^thf jory ap- '^^^^^^ focias awarded, and the writ returned fcrved, and 
pear on a hubfaijorpo^ ^ pj^^el retumcd accordingly, in which panel there is not 

ra cum provifj, flill the "^ ^ . 

defendant cannot pray any knight named; but the cafe is, that fince this return 

ipnke default i^ith'^t the demandant is publlfhed and declared (at the time of 

Ca Litt. i< b. Chriflmas \2i^ paft) by the queen and the heralds^ to be 

4 El. 180. b. £arl of Kent in right, and by defcent, altho' he was not 

1 Roi. Ab. 637. reputed or called an earl before^ And likewifc after this 

^^'' *^5* time, ;. at the laft parliament the tenant is made a baron 

by writ of parliament, and both parties have places and 

[See ante 107. b. pL 17. voices in parliament. And now the jury appeared in 

w^'« (»-)J the bench, and the earl challenged the array becaufe po 

knight was returned, Jed non alltcatur, for the admittance 

pi both parties is to the contrary ; and qo default can be 

affigned in the IherifF, for he had not notice of fuch eftate 

of any of the parties &c. And the cafe was, that the jury 

appeared upon an habeas corpora at the fuit of the tenant, 

with a proruifo on the default of the demandant, altho* a 

continwance of the jury was regularly entered on the ju^ 

rata roll by the demandant, but no writ was fued, there-* 

fore ice. And now the jury rpn)^iried for default of hun- 

I^y- »93' 359- t- «*?• firedors : and the tenant prayed a diflringas juratores with 

14. H. 7. 7. i\. H. 7! a decent tales, and with provifoy but the den^andant would 

9. X Ro. Ab. 666. 671. ^^^ confent to that, nor would make any requeft for the 

talesy but prayed an alias diflringas without a tales l but the 

Court would advife thereof i and by the opinion of the 

clcrkf. 
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clerks, the tales ought not to be granted with frovifo s* at [See 3 Bac Ab. 246. & 
the rcqucft of the tenant, before that a default in th>s re- thcJ^d%*Lwk\'^i»! 
qucft of a taks appears in the demandant. And the pro" ^- 574^] 
vifo ought to be when there are two writs of the fame de- 
gree and quality. — ^Note this. And yet it does not ap- 
pear by the entry on the roll at whofe requeft the taks is 
granted, but generally j, that the jury remains for de- 
fault of hundredors &c. and let the Iheriff fet forth ten py, 115. pi. 52. 
taks ice. See the like for the taks above, Siaun/ord's Book 
fi/Pkas oftbi Qrown, fol. 155. 



*(ii}'p\EBT on bond to perform the abides and agree- Bond by A. to perform 

J-/ ^ 'r J • • J ^ i_ ^ 1 covenants in an inden- 

mcnts compnlcd in an indenture between the tore of leajfe j one was 
parties, on the part of the defendant to be fulfilled &c, Ilj*^^;^^"^^^^ 
The indenture was of a leafe for years made by the plain- againft B. tenant in 

,_ ,,rt ri t ' 1 r pofleffion, and foffcr a 

tiff to the defendant, of ty thcs, rendering therefore an- rerdia againft himfelf. 
nually during the term aforefaid £.4 &c. with this pr^i/o ^l j'J.fy :':?:ft^ ^l 
therein t. •* That whereas one J. B. had a former leafe ^^ \>t J^xQ\. vei^'ia 

before the rent uaJJ 

^^ for years of the fame tithes, if the defendant legally ccafe. 

•* and cffcftually attempt and profecute without fraud by 'J- ^* ^ *7- 

'< a£^ion againft the faid ^. B. until a verdiA fhall pafs 

** againft him for the faid J. B. fo that by law the de- * [ 3 1 8. b. 3 

• ^ fendant cannot recover it againft the faid jt. B. that 
^< the faid rent of ^.4 fhould ceafe, and that then and 
** thenceforth during fo many years as fhould then be to 
^f come of the aforefaid former demife, he fhould be ex* 
•* onerated of the aforefaid rent of ^^.4 any thing in the 
*< indenture aforefaid to the contrary notwithftanding," 
And the defendant pleaded to the indenture, and faid, that ^^^ 5<« 
thefa^id^. B. always hitlitTto ifatb bad anj fnjoyed the faid 

. tftbes by virtue of the afore faid fomur demife^ fo that the defend- 
ant by virtue of the fecond leafe could not have or enjoy 
)t according to the indenture^ and fo no article or agree** 
ment of the indenture aforefaid exifted op his part to be 
fulfilled, and this &c, whereupon the plaintiff demurred. 
And the opinion of the Court was againft the defendant : 
for the rent of ^.4 is payable until a verdi£l pafs ^c. 



(12) A 
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Sargam and fa!e j>f (*^) A MAN fcifcd of land in fcc bargained and fold it 
JMbaii r1^^t?%' to another in fee by indenture enrolled within 

*< the baryinorto retain thc fix moBths ; whlch indenture immediately after the 

•* It for twenty years . . ■' 

"wiihoutinterniption," hotenJum h^tiixhth wovds follomng u " Upon thefe con- 

ditfoii^yJr*/ * "*" ** ditions neverthclefs hereafter in thcfe prefents ex- 
*' prcffed, that is to wect, firft, that if thc faid vendor 
*• before the fcaft of Pentecfift next, well and truly con- 
*' tent and pay to the vendee >^.20, and alfo if the fame 
** vendor enfeoff the vendee of a certain meadow called J. 
** in D. tliat then and from thenceforth this prefent bar- 
^^ gain and fale (halt be utterly void, and that then and 
** from thenceforth it Ihall be lawful to the vendor to rc« 
** enter, and the fame to fehavc as in his former eftate : 

t. Co. 7a. a. ' ^^ provided alfo neverthelefg, that it may and fhall be law- 

** ful to the vendor to have, hold, retain, and occupy the 
*< premifes before bargained and fold, for and during 
** thc term of twenty years only neact enfuing thc date 
«* hereof, without interruption of the vendee, any thing 
*< befofe exprcffcd to the contrary notwithftanding &€•** 
And the conditions of payment, and feoiFment are not 
performed by the vendor according to thc indenture, 

Dy.155. 1. 1%%, a. And afterward^ within thc twenty years the vendee en-* 
tered upon the vendor, and interrupted him.'— ^^^. 
whether the bargain and fale above by that be void, fo that 

fions 25^6. Dy. n5?**i' ^^ vcndor may re-enter frc. And this depends upon the 

pwlfif s. whether it be a condition, or only a referva-* 

*[3iQ.a. ] tioii*', grant, oi' agreeimnt:. S4:c Brooke tit. Corulitiou 

fShep.T0uch.119.118. iqg where a proviff (hall make a <:ondition, and wherQ 

Bac. Ab. Condition '*^ , , t- • • 'Ant 

(A).] a covenant ; but there are divers opmions agamit /iroor^ 

(11) Su6 coneUiioM, iia ^vo^t Ji coMtJ^gat, frovifi^ aic words «f conditioo, but adeffe8ufn% 
€A intentiow, ad fohuendum^ do not make a condition unlefs in the cafe of the king or dcvilecs, 
io. Co. 41. Dy. 139 U. 13. 



Vcmon ag^nfi Maanew arul Wife, and others. 
At the return of the /jo) A JURY appeared in thc Bench on the morrowof 

kabtas corpora cum prO" ^ -/x * ^ . /, -»^ Ik" 

^ifo thc plaintiff may Jll-Souh, J. 21, at thc fuit of Manners and nis 

?h^*"'bfca«LTX^^^^ wife and others tenants in a formedon in remainder upon 
iTfianfe for the land, ^ *^*^^^ ^^'/^^''^ cum prtn^ifoi and VevMn the demand^Dt 
of thewifc,coufinageot challenged thc array, for coufinage between Sir /. Zwcby 
in I c 9th ^^^^^^ flicriff of thc faid county, and Manners ont of the 

tenan.ts, 
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tenants, and (hewed, howcoufin: and in the pedigree ^«grec to the hulband U 

were eight dcfcents in the Zoucbts^ and feven defcents in lengc lo^hcarMy.^ 

die blood of the Lords Reffisy between whom the conjunc LuLrgJ"Xgcfin Iho 

tioa of coufinage wai made by one Eli%. the daughter of *^^*J*f j^* " ^^ *"• 

PV. Lord RoJJe who was married to one PF* Lord Z. &c. pio^. ^25. a. s. C 

And this challenge was ufed as a principal challenge, and Co. Lit. 157. Hob. 233, 

fo allowed by the counfel at the bar, and by the Court; * ^^ ^^ *f • *^- ^ 

wherefore the tenants traverfed the coufintgo prout &c. £3 a^q. Ah. tea.] 

widiout, in manner and form. And by evidence given 

by three, that the pedigree above was confirmed by the 

ancient book of the heralds, and by two of them written on r ^^ q^^^ | j 

a paper, but neither the heralds nor book was prefent; yet 

the challenge was found true by two triors of the lame 

array s. Sterfy and Fitzharbert ; wherefore the array was 

quafhcd : and a new ventre facias prayed by the demand* 

ant dircfted to the coroners. See M* 21. E. 4. fol. 75. 

[63, b,] Choke faid, if a juror be to the 9th degree coufin 

to the party, if he can fhew how coufin, it is agoodchal* 

Icnge; which all agreed. But 40 Lib^ JJf. [pi. 20.] in 

attaint, a juror was challenged for affinity, or alliance to 

the party, which was in a very remote degree; and alfo ^*^* Ml* 

the land defccnded to the party of the part of his father. Plow. 75. 

and the affinity was of the part of his mother to which 

blood the land fliall never relbrt. And therefore the 

challenge was not allowed. And note by T. 9. E. 4. 3. '*y^ ^- 57- 1>. 

in appeal, and £• 19. H. 8, foU 7* the manner of coufin- 9 E. 4. 6. a. 

age alleged in the challenge is not traverfable, but the 

coufinage only, by the opinion of the Court. And fo it h E. 3, st- 3* H. ^, 

was holden by the Court in the principal cafe abovefaid. j^h. ^ ^, x$. H.S, u 

And qui^e if the demandant had not prayed the venire fa^ 

(uu to the coroners as above, whether the tenant j. Ma^- 

^s might not have the furmife allowed to him that the 

next (herifF is his coufin, now, altho* &c. and therefore 

for his difcharge from the vexation of this fuit he prayed 

the venire facias to the coroners if the demandant do not t^^rp. Eiu. $8i. But 

proftcute the venire facias with efFea, ^'' ^'' ^^'^'^ 



04)T*HE queen's tenant in capite had his lands extend- Whether an efttte by 
ed, and delivered to the conufee of a ftatute by 2. e. 0. c, 3. § 3, 
ftaple ^acknowledged by him, and died, his heir within ^*^*' 

(14) Co< Lit. 77. b. that he fhatU have it to hi9 own ufe, by the equity of that ftatute. 

age, 
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Co. Magna Chart. 688. agCi and the tcnurc, and dying fcifcd in fee is found by 
8a. b.^ff*he bi tufted offict^ but the extent and execution* arc not found. 
RirEfchllton^^^^ Whether the conufec Ihall be compellable to anfwcr the 

value to the queen, or Ihall receive it to his own ufc by 

the ftatute of a E. 6. [c. 8.] 



Of two executors plain- (15) TKTOTE. if two cxccutors bring an aft lOH of debt, 

tiffs one is fummoncd ^"'^V , .' - .^ , ,. 

and fevered, after judg- and ouc IS lummoned and levered, and the other 

ITn^wled^ "rt^°faftfon profccutcs to judgment; now if the executor who was 
•ur^^oc'^wSd ^ fevered, wifhcs to acknowledge a fatisfaftion of the debt, 
bar. and damage recovered, he fhall not be received, (by all 

4. 84 9. E.4. i2!'ii! the juftices and prothonotarics of the court), becaufe he 

^^^t^vl.^tt^' ^^^^ ^^ ^*y» ^^^ ^^ P"^y ^^ ^^^ judgment, but fccludcd 
46. 21. E 4. £5. 4. rt. from it. And yet his rcleafe before judgment would be 

7. 5. 16. H. 7. 4. 6. H. , . , n «• , /- 

4. 4. II. R 4 84. )7- ^ har notwithuanding the leverance. 

M. 6. 9. b. 10. H. 6. 2. 

b. 21. H. 7* 25. b. 15. £. 3. Executor 80. 5. E. 2. Bref. 802. 48. E. 3; 15. a. Mo; 6fto. [Wentw. off. 

£xor. 105. 106.] 



The king having a rent (i6)r\\TEENM^Rrh^yinsr a T tnt of £.20 per ttfinum 

out of a manor, where- ^ ^\J ._ . ^ , r . 1 • 

of A. and hit wife wcr« ^ ifluing out of a manor, whereof a man and his 

patrnT*"^flv«,^rai/!i* wife were jointly feifed in fee, (forand inconfiderationof a 
rri!i^S'Thc r^^^^ Hai ^^^ ^^ moucy and other confidcrations given and paid by 
^€Mtium it pircifUHtium thc hufbandj by her letters patent, gave and granted, rc- 
this it either a grant, or mitted, relcafcd, and renounced to the faid hufband, and 
S^frUU'! t° 1^" l>^'"» ^^^ faid rent oi £.20-, and afterwards the 
Roi. Coniin. 473. Py. hufband died and the wife furvived. Whether (hcfhould 
i4'H.*8!'6*/b/Fit^ P^y ^he rent to the heir of thc hufband or not, quart. 
Crt* fa "1^' '' e' "^"^ *^ depends upon this, whether thc letters patent 
3. 36. 37. 5. E. 3. 16. Ihall be taken in law for a releafe only, or may be ufcd 

16 H. 7. Releafe 4c. , , ^, ^ , , /, . i 1 • f • 

Piowd. 156. b. 3 Cro. 2is a grant at the eleaion of the hufband, and his heirs, 
8i^8\!^L?t//cS.^543! ^"^ "^^ for releafe, or extinguifliment. And as it fccms 
Mo. 493. 9 H. 7. 2. to me the patentee fhall have elcftion to ufe the patent as 

Godb. 127, 8. 4 Mar. . * _. 

140. » iRol. Ah. 533. to him feemeth bef^. And this by 9 H. 6, [fol. 22.] m 
[lAnd. 2c. Cowp. 599, ^^^^^^ .^^^^.^^ ^^^ . ^ ^ j^^ ^^^^ ^^^^^^ ^^^ hufband by his 

laft will devifcd the rent to another which was a declara- 
tion of his intent and eleftion. And alfo in the habendum 
et percipiendum thc rent aforefaid, to the aforefaid paten- 
tee, and to his heirs and afftgnsy the intent of the queen 
aj>pcars to have the rent continue if the patentee chofc&c» 

Moore 
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Moore againft Dame Browne. Trin. 14 ei. rot. 903. 

[or 930.] 

(i7)'T^RESPASS on the Cafe for the malicious turning A. fiwd a fmaii pipe 

afidc of part of a courfc of water of a conduit, pip^^ ^Bd" diverua^a 

which ran from a fountain in Qif i^wwrf/ to the houfc of ?;f*5f T'^'^^u 

houie; after his death 

the plaintiff, which was the fite of the late houfc of the i>j.« .w»fc occaHonaiiy 

frian preachers 5. the Bhck-frjars London^ The defend- Tcrfon in her. 

ant pleaded not guilty; and in evidence at GwWA^// at «£/f SlVcrfof'^ ^Thouw 

prius^ it appeared that Sir Humphrey Browne in his life ft«c «h«V~«i owner 

upon nnding an old pipe near the mam pipe lying in his time, not that bt h m 

yard, where he had built his new houfe in Cow Lane in the * **" ^^^ '" ** 

parifh of Saint Sepulchn (which was a houfe belonging to j>^\^%.^^'co. 12. b. 

the late monaftery of ff^atton in the county of Tork) made ^^l ^\^ ^7i. 

a little pipe and a cock out of the main pipe, drawing 

thereby water to ferve his houfe, and to ftop it* again * £ 320. a, J 

at his pleafure ; which the faid Danu iince the death of That being notorioun^ 

herhufband, when flic lived there had ufed and occu- fay ingl "what parlihu 

pied :— and whether Ihe by that ftiall be adjudged guilty, jj; i^'lt]' ^CoX^oi.t. 

and a trefpafler upon this diverfion, bccaufe ihe was not 3 Leon. X74. Yeiv. 144 

the firft who diverted, 'but her hufband was, and the wife J3.^bVAfl: 3! 2"' ^' 

only a continuer of the diverfion, was doubted. But [i Com. dig. 2I5.buI. 

becaufe the portion of the water turned afide had not con- 22*1. 'k^Loni ka^ 

tinual courfe or running, but was oftentimes flopped by '^^SJ 

the cock, and opened again at the pleafure of the wife 19 ^^* 6• 

tst'ui quotuSf that may be called in her a new diverfion &c. 

And fo (he was found guilty, and damages ^^.lo. And 

fo was the opinion of the juftices in banc. But the writ OplmoCcke 5. 101. a. 

and count were faulty in that the plaintiff was not fup- Dj. 3*2*. 

pofed to be owner of the faid fite, and mefTuage of Black- 

frjars at the time of the diverfion, but only at the time of "' ^^* 

the a&ion commenced j, whereas the plaintiff « ^/yj//, [i Com. Dig. 217] 

and does not fay was feifedicc. therefore the plaintiff was 

not damnified by the diverfion ; wherefore the plaintiff 

could not have judgment given,— But by Bendiowis Rc^ 

forts [216] judgment at length was given. And the roll 

being fearched, it appears that judgment was given, and 

the plaintiff acknowledged fatisfaftion of the damages, 

vid the defendant afterwards brought a writ of error. 



Cray 
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Grey agatnjl Baiide. 

Search fhall ndt W (i8)TN eje^iMi firmm brought in B. R. by Griy Idfcc of 

Noilly in p(:citi^'^6f tKc £arl o( Kentj againft Baudi^ lelTee for a term 

fight. ^^ ^^^^^ ^£ ^^ j^^f^ ^f ^^^^^ jj^^g £^j.j ^f tim-tbumbirkhJ, 

^' the rcverfion of which leafc wat in iTwmai late Earl of 
Py. 158. tfofthumherlaHd by defcent as heir he. who was at- 

Xti}^^''^'' tainted by parliament in the 13th year of the prefenC 

ft R. 3. tjp . qocen, for the rebellion in the county of York &c* by 

which forfeiture the reverfion came to the queen; he 
prayed aid of her» and it was granted. And in the chain 
eery the defendant prayed for himfclf and the queen that 
the Court would grant a fcarch for the queen's title : and 
whether fearch be of righx to be granted, was roach 
doubted there. And the difcuflion thereof was commit- 
ted by the Court there to DvEH, Southcot, Wra V| and 
Makwood, juftices of each bench : and having heard tlie 
arguments of counfel on both lides,' the opinion of the 
Tmch. 77. 27. n. S. juftices was, that no fearch in this cafe is to be granted, 
l?y.*ioV. b! ^' ^*' ** becaufe there will he no damage or prejudice to the ^uccn, 
t Ina. t^^ altho' the plaintiff fliould recover in ^eaiomfirwkt. Alfo 

it is not grantable in any aftion but in a petition of right 
&c. viz. where one as adverfc to the title of the queen 
Ri4.At4 tothekinr. iniplcads the queen, and the queen's title is not well 
known &c. See the flat, of 14 E. 3. c. 13. [ft. i. c. 14.] 
for fearch. And no pi^eccdent can be flicwn, tkac fearch 
was granted upon fucfa aid prayer. And in the next 
Trinity^ prayer was made by the fame Grgy the leflcc who 
is now Earl of Kent (i. brother and heir to RegimUCt^ 
late Earl of Kcnt^ who died laft Lent without ilToe) in the 
* [ 320.b. 3 chancery*, to have a frvcedendo; and that matter was 
%x Aff# 28. much debated. And at length, by the advice of CAtLYM 

and Dyer, becaufe no clear title appears for the queen for 
the efcheat, z procedendo ju loqueUvf^s granted, but not t« 
judgment, re^ha inconfulta^ &c. 



Hilary 



[32o,b.] 

Hilary Term, 

15 Queen Elizabeth. 



The Cafe of Ecclefton and Wife, in Error. 
{}^)fO. B. having iffuc /. a fon, and the fon having The writof'rmif tnir- 

A .rr II t • J /• /• • > *erte 1 fine in Cnrttff 

iflue two daughters, levied a fine fur cagmzatue de is not fued oot there, 
irfii come ce, qu, &c. and took back an eftate by grant JriyXX'^r^^Z 
and render to himfelf for the term o£ his life, remainder aWc jft^ B- R. ardrfi. 
to his fon, and to his heirs male in tail, remainder to the tice of Cbefter, and n« 
cldcft daughter in tail, remainder over to the ycungeft AndlhecwrUnC^^^^^^^ 
daughter in tail, with divers remainders over, and the «n*y examine the errors 

* ' ^ ^ ' - ^ upon this writ faj. But 

fee to the right heirs of the faid /. B. The father died, the party grieved nwy 

the fon alfo died virithout iffuc male, the eldeft daughter tamable at omx with 

entered as into her remainder, The youngeft daughter ctrd.Tn'Jo'^'\!'^h[ch 

in her own name, and in the name of her eldeft lifter, as court (hail examine boti» 

. ' judgments. 

couuns and heirs of the grandfather, brought a writ of On error to reTerftt a 
error out of the Chancery at Wefiminjlcr againft the heir fl,ouid be made priVict 
of die conufec bearing tejie the a6th day of ^rr/Vinthc ]l/^''(^i/X[''i;^^^^^ 
odi year of the prefent Queen, returnable o£iabi$ Martini. Wane of ^rry of the 

A ,1 ,. « , , . «. /. ^, >, 1. king's fiUefoB the roll 

And the writ was direaed to the juuice of Cbejtery or his tc Chefter is not «rror, 
lieutenant, and not to the chamberlain: note this. At Ae'irif'^r^^^ 

which day the writ was returned with the record and {»*€««• 

'' N<y want of entry of 

procefs of the fine accordingly ; but the eldeft daughter the note of the fine.*' 

J- J \ r n r I J r i Nor, that the concord 

Uid not come, wherefore Ihe was fummoned and levered, though taken out of 

And the other alone fued a fcin facim againft the heir of ""^^ ^"^^^^ \^«^^^ 

^^^ tonxxkt ad audiendum irrom who had nothing in the chief juft ice there, asni 

Und, who came mto courU And uojcire facias zy^TLxatd Co. Em. 231.S.C. 

againft the terre-tenant. Note this. ^^ ^«^^- ^' *^- **• S- 

The errors affigned were three. Firft for the want of Rcgift.51.iib.inft.272. 

entry and nonpayment of the king's filver or money in ^'^^'f'^ ^^^•*' 

the roll of C*^^ ; but it appears, upon the back of the [*Lcy. m] 

writ of covenant that the fine ot the king's filver pro lie. _^ .« 

^ ^ '^^ [Cruife Oft Fines 24, 

Mff^ was afteffed at 40s« and the hand of the juftice^j. 3cc.] 
l^kboks Han Knight, fet to it. Alfo the fecond, for want 



(a J By 45. El. c, 15. 5 6. it is provided 
diat all fines levied in the county of the citv 
<)f Cheftcr purfuant to that a6b (bail be rub[e6b 
to be reveifed upon writs of. error 10 lap fued 



and profecuted before the high juftice of the 
county palatine of Cheftery as other judg* 
iTKiits givea ia the Portmoot court* 
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of a concord of the fine affigncd with the hand of the 

juftice, who took the acknowledgment, as is ufual (if it 

be taken out of court) in C B. Alfo the third, for want 

Weft't Preridenti Fines of an entry of a note of the fine which commenced be- 

[CrJife!Si'Fici3i.] *^^^^ '• plaintiff, and 5. deforciant &c. as is ufual in 

C -ff. and remains with the chirographer before the cn- 

grofling of the fine. But it appears that the chirographs 

* [| 32 1 • a# ] J* the indentures of the fine were * perfeft in all refpcfts, 

and one part remains among the records of the Courts 

as is the ufage there. And no other plea of the fine, than 

fol. 46. fee. 157* "** ^y ^^^ ufage in C, B. remains with the Cujos irevium^ 

upon the back of which the fixteen proclamations are 

iifually entered. 

(20) And to thcfc errors, the defendant rejoined in 
nullo eft erratum &c. And two things were moved where- 
fore the Court ought not to proceed to the examination 
^- 5®3* of the errors, one, becaufe no writ of error was firft made 

and brought in Cbefter^ the other becaufe no fcire facias is 
yet awarded againft the terre-tenant by name, or gene- 
rally againft the terre-tenants without naming any one. 
4lnft. 2ft, 114. -^^^ ^^^ ^^* ^^ thing, the manner and ufage in Ciller 

I Ro. Ab. 741J. Dy. jjath been always that the writ of error hath been purchafed 

345. pi. 6. X. AU. I. ^ . r» 

Bavies Rep. 62. a. 19. out of the Chauccry of England, returnable in B. R. al* 

33, 3*^"' ** *'* ' ^' tho* it be out of the county palatine. For in all the king's 

42M4V'.*Er!5"r ?.'?! ^^^^^^^s of thc franchifcs and liberties of Cbejler writs of 

Nat. ai.G. Dj. 350. error are excepted. And at the next county court after 

the writ purchafed, the plaintiff ought to bring thc writ 

of error into thc Court there, where it (hall be opened and 

read, and the plaintiff immediately ailign the errors : and 

if there appear to the judges there manifcft error in the 

record, it (hall be there reformed, and if they think 

Kotc th€ rcgifter 17. good they may award "Sifcire facias againft the defendant 

ad audiencC errores returnable at the next county court; and 

if he appear, or make default, upon the return of the 

* E« 3* 33» fcire faciasy they may proceed to the examination of the 

errors ailigned on thc record, without receiving any plea 

of a releafe of errors, or of all right in the land, or fuch 

^^345.*^ like. And if they find error, it may be fet right there, 

and the judgment reverfed ; or it may be affirmed, if 

there be no error either in the whole or in part* And if 

(20) 9^uere the law fince 31 H. 8. 43* whereby county courts are taken awaj in C^fiet. 
And whether the feifioni nc^ly ordained are not in lieu of county courts. 

the 
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tlie defendant in error be grieved by this laft judgthent of 

rrrerfal, lie may bring a fpccial writ of errors reciting 

tiie former writ^ and to have the records and proceiTes > H. 6, 444 b» 

of both judgments removed into B. R. where the errors 

of both may be examined. (21.) See a like matter 6 H. [Co. Ent. 228* b. i^i. 

4. [8. h. pi. 36.] And in the printed rcgifter fol. 1 7. And *' ^'^- ^"^'' *5o» *•] 

in^Inh Ifttrack Q,^^. And 7 H. 8. fuch a writ of error was 

brought by i^Liggbe againft O^ and others^ upon a judg- 

jnent in affize before the £kgl£fi£I|P£8 Jmot and ^ir- z Keb. 54* 

And for the other things fome of the jufticcs of each 
bench thought, that the moft perfeft ahd fure way would 
ht to ^wzrdzjcirt facias againft the terre-tenant, before [j M6d. 1x9,2^^4. Sir 
they proceed to the examinatibn of the errors 5 for it may on Finc8T9i. i B«rr! 
be that he hath fomcthing to plead in bar of the writ of ^^^ 
error, as a releafe^ or Inch like, by which the court ought 
to be eafed of their trouble in the examination of their 
errors; for altho' they ought to reverfe the judgment 
againft the party or privy, yet the plaintiff cannot be 
reftored to all that be loft until the terre-tenant be made 
privy by fare facias; * for otherwifc if he be oufted, he * [ 321. b* 1 
may have aifize : and efpecially where the parties to the 4 Ht 7- tt. 
firft judgment are dead, as appears in this cafe ; fo that ^ * ^^^ 
neither the heir of the one or of the other, nor the terre^^ 
tenant is known ; wherefore &c« And belides* it would be 
adifgrace to the court, if they ftiould adjudge the party 
plaintiff to be reftored to all that he hath loft, and this 
Ihould not be put in execution until the terre-tenant be 
made privy &c» and afterwards on account of that opi- . 
nibn, z Jcire facias Yfz$ awarded againft the terce^'tenant, 
who was the eldeft daughter, who was fummoned and 
fevered as above, and was returned, ** warned" and ap- ^ 9* £-4* *5»^* 
pcared, but faid nothing to the errors afligned &c« 

And note, that the heir of the conufee before he re-' 
joined to the errors had alleged a diminution of the record 
tf«a8 well in the note and concord as in the king's lilver : and 
hereupon « artiorari was diref^ed to John Throckmo&« 
TOH Knight, juftice oiChiJler^ who returned that there was 
not any diminution, but that he had certified the full and 
entire record, and procefs of t}ie fine, upon the writ 
of error, wherefore &c. And upon this the plaintiff, as '. • 

ibovc, prayed that^thc Court would proceed to the ex- 
4C amination 
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amination of the errors affigned, and that the othef 
fhould rejoin to them &c. to which the other faid, in 

t>^. 346.'a. nullo efl erraium; and the plaintiff ^«/7//^, upon which 

curia avifatur &c. 

And note, that at the furmife of the plaintiff that the 
cldeft daughter who was fumraoned and fevered was 
terre-tenant, a mandamas was awarded from B. R» to the 

(i t^. III.] chamberlain of Cheftery or his deputy, to make a writ to the 

Iheriff of Chejier^ to garnifh the terre-tenant &c. adau* 
JlentP err ores JibiQt And R^ the earl of Leicefier^ cham- 
berlain of the county palatine of Cbefier^ returned the 
mandamusy and likewifc the writ direftcd to the Ihcriff, 
^ho was Hi C. knight, ferved. And by the fame pre- 
cedent in Lih* Intrac. fuch a mandamuf was direded to the 
juftice of Chejler^ and not to the 'chamberlain,— therefore 
quare &c thereof; and who hath the cuftody of the fcal 
of the writs there. And Mich* 17 and 18 the fine above 
Vvas affirmed to be good. And the plaintiff had ^.24^1 
by the award of Gerrard and Bromley, atmntjzvA 
folkUory and Wray chief jufticcy umpire. 



Hii. 16. Eiit. fot. 560- Waller againjl Lambe* 

llis'Xe'to"l^:i (a2)-pENANT for term of life reciting his eftatc, 
bis btirs ; in formedon erants it bv fine to one and his heirs : the grantee 

agimit the heir, an in* , ,. /. ./- i , • i • • i • l 

fant, he (hall not have enters, and dics feifed, his heir withm age enters : whc- 
^^^1 « » ther he fhall have his age in formtdQnf was raovcclbf 

[1 And. a1.BendI.23s. ^ , ,. , /I ,. 1. 

4 Leon. 169. s. C] Jeffreys. And It feemed to divers, that he ihall not have 

... . ^ his aire, becaufe in effeft he is only an occupant; altho 

Lit, 6a 739. 6. Co. 4. o ' •' . 1 J 

Dy. 148. pi. 79. 7. H. the Gourfe of fines in fuch cafe, is, to limit the word 

Actouot5fii.^i?k4. heirs to the grantee, to avoid the uncertainty of occu- 

cL ];%?^it(^\\ iot' P^^cy- A'^^ ^t l^PB^^t ^^ ^1^*^ P^"^ ^^ ^^« demandant, he 
ha>e his age. 3. E. 3. ^as oufted of ace ; but his prayer fhall be recorded fot 

17. 39. E. 3. 35- "7- , , r r -r- L ft 

£. 3. 48. 19. £. 3. fines the benent or error, if it be occ. 

47. 39- E- 3. 1, a Co. 

74. h.— [3 P. Wins. 368* Carter S8. 3. Com* dig, 246. Sec 4 Term Rep, 229.] 



* [ 322. a. } . ^ Lord Cnmiwell's Cafe. 

A bycUw (by the (23>rrH£ Lord Crumwellj feifed in fee of ih<i taanor of 

homage, under a cuf- ^ ^'^ JL ^ • ^ *t r n «,*}! 

torn to make bye-iaws) Noriheltham in the county of Norfolk, avowea 

'^LVIZ\Z^ the taking of tlic plaintiff's cattle* in the place &c, as m 
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parcel of the manor, for the piin and forfeiture of iou ^^ the farmer of the 

by the plaintiff, by reafon of a breach of a bye-law made good. And if it or- 

by the homage of the manor, for the putting in ^nd de^- breach, ^ffTu^bUk^ht 

pafturing of cattle in the common, (the Sbacke) beforfc t^t'^^^/^'^ho^^ 

the farmer of the reftory of Nortbeltbam aforefaid fhoisld ti^i « fh^i be ihifended 

have rung a bell in the belfry of the church there; fender, 

andlhcwed that the plaintiff was one of die^homagc who i'b'cach''S*fh7hJ* 

made the faid bye-law, and one of the tenants there* law (houid be prcfcntcd 

. ' . - . . by the homage. 

and maintained this, by a cultom, by prefcnption to [4Vin.Abi 368.1 Baw 

make bye-laws, for the better ordering of the tenants &c. ^^; 463- Mafch i%. 

. . .7 . . 3 ^*^' 48O 

and alfo to diftrain for the forfeiture in any place within Sce 5. Co. 63 Cr©, Car, 

the manor aforefaid, without faying what cattic4 and ^J^- ^^^ ^^* 3^^ 

J ^ ' ^ 366, J67, II. Co. 4 J. 

Without alleging any prefentment of the homage of this «i- ii. H- ^ 14- 40. 
breach of the ordinance. And upon this avowry theplaiii- 4 ig. kiich. 'e^Md! 
tiff demurred in law, and judgment was agiinft hiili, and f\l^\^'^l^ 
that the avowry by the Lord OrumwtU was godd. And prefcription , '■ 

r •, -. . t /. 1 !./-•:■ I Ro- Ah. 366. (A) 1.14 

a fimilar cafe was in the fame term between the faid ibid (b) i. & 367. i. 
Franklin and Cbauntully and others, bailiffs of the aforefaid ^ H. Bk n. 3. Let* 
Lord CrumtveHy Rot. 801. [Dal. 95. p. 23* 3 Leon. ^2.'] 
for the pain and forfeiture of 4^. for every Iheep tw6 
)wn old feeding in the fields add cortlmon thfere, Ivith Dy. ^|^ 
prefcription to diflrain in any place Within the manor 
aforefaid, without (hewing in certain what cattle icci 
. (24.) And in Micb. Term in the 15th year, divers excep- 
tions were taken by Jeffreys to the form, h bccaufe th6 
prefcription for the making of a byeJaW wis alldgfed to bfe 
lobm there Jhould be need, and fir 4be better ordering of the 
mtk &c. and did not (hew ift faft that there was need 
&c. nor that it was for the bettef ordering &c. AUb ^ 

that it is not alleged in faft, that the Lord C. was feifefl 
of the manor at the time of the forfcitutc j but thii does Dy. 310. 
not fccm true. • Alfo for the matter, j. that this bye-law [« Le«i. 19^! 
tends to the difherifon of the commoner for cfer^ which 

(13) Per Cur. in C. B. [Gouldl 7^. f)!. 13.] fthd not aenicd ty any, that fevcry bjrfe-Ia\^ 
•wgbi to be for the common mUicy of ihc great mtiltitudc ; and thcrfefbrc a bye-law that inhai» 
KunU Ihall not put their beafts into the cdmmon fields till fuch a day is good j bat that thcV 
M n&tptlt into the field of 7. 5. or of the lord, is not gcJod. Sd not to cut the hav of the lord, 
*or it is but for the private advantage of one man. 44. E. 3. i^. whferc it is ftid further th* 
fuch bye-law as is for the public good ihall bihd men abftnt ai vveii a» prefent^ if they do not 
*<w»c rficreto upon the fame procefs. 

(h) Eaft. 4t. Eliz. C. B. rot. 1332. J'^' tur. that if A. be amerced in a court barori, his 
«ttle aloQc fliall be diftrained, and not the cattle of his leflce, bccaufe it is a pcrfonal default, 
^\^^vA fo in replem between feU and tmvcn, [Cro. Eliz. 79i« Noy. ao» ante 3 17. b. pi; 9. 

4Ca II 
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t Si<L tS. t Ro* Ab. if not reaibnable. Alfo that the prefcription in the & 
jf w." tB^tn-^ ^^^^ "^^ making mention that the cattle of the offender 
only are diftrainable, is not reafonable. Alio, that the 
diftrefs as it appears was taken in the very land of the 
lord himfelf and others, and not in the land of the of« 
fender. 



Whitacrcs, Exon a^ainfi Onfley and another, Exors* 

Debt doet M ISe (25)T^EBT by JVbkacrn and others, executors of ^^ri 
the wArdcn for uStf agamft Onjkj and Ttrrtl executors of R. 7. late 

te'from'^e^Frcet ^^^^den of the Fleet, and count upon a recovery in debt by 
•nicfs the wtrdon was the teftator againft one' I'burland in C. A for which he 

coaviaMi ia ius Ulc^ . • . t t-, . t a r l • 

time. was m execution m the Fleet, whence the teftator of the 

defendants, being warden there, fufFered him to efcs^i the 
P. Siicttte54. debt not fatisfied to the plaintiff; whereby an a£Uon ac- 

crued &c. againft the faid warden iji his life-time, and 
fince his death againft his executors. And note, the words 
of the efcape which charge the warden, are <' that the 
^< aforefaid 71 by default of the faid warden, efcaped at 
^' l^rge; the aforefitid plaintiffs not fatisfied of the debt 
*^ and damages aforefaid iiocj^ And the defendants de* 
* r ^22* b. 1 ^"'''^^^ ^P^** ^^ count: and the opmion ♦ of the court 
was, that fuch aftion does not lie againft the executors 
40 E. 3. Br. ^^ecuten ^'^r the efcape, unlefs the warden himfelf in his life-tiff e 
XTiyiu^il'^!^^ ^** conviaed and adjudged of the efcape; for the offence 
Plow. 38. *. Br. Efcape' 1^ Only a trcfpafs by negligence. And ,fce the ftatute of 
a inft. 38t. ' X ^, 2. c* 1 2. accordingly for fuch efcape out of the Fket : 

1 Kebf n«!'^* ^^^ ^ *^ common law no writ of debt lies as it feen^ 

but an adion on the cafe* And by Ingleby, 41 Xi» ^« 

(15) .Mich. 41. 4t.EIii.C.B. ?^t7»r. If an executor recoyer againft B. tod htTC him 
in execittiony and afterwards lie efcape, he may ha^e an aiftion aiattDft the gaoler in his «wa 
name : feeus of an efcape before jui^mcnt* [1 Term Rep. ia,6 J If the flicriff rake A. la 
execution at the fuit of B.-^B. makes his executors and dies, A. efcapcs $ the executor Ibsii 
have debt againft the ihcriflT in the detinet only, Sir Geo. JUyttoUt* cafe B. R. Mi- Aftf>»'» 
^port r& Cro. Jac, 545. Hob. pi. 359. & fol. aSi.] 

Mich. 17. Jac. B. R. in the aiguroent of ♦ Ma/ilet Moodie't cafe, it wa^holden by PEauMj 
Anderson, Manwood, and Wyndham juftices, that, if A. recover in debt agamft B. aod 
have him m execution, B. efcapes, A. dies, his executors ftiall have debt upon efcape againft the 
Jhenff. 30. EI12. B. R. This point was moved, Hil. 3. Car. and the juftices did not lefolve either 
^ay. The cafe was, the flieriff arrcftcd B. upon a Uuitat at the fuit of A. B. efcaped, who- 
Aer the executors of A. ftiould have debt upon this ? Two juftices againft two, Mich. 7* Car* 
B. R. [W. Jonea 248. Cro. Car. ao8, aay.Jj Bcamoud v. Loi^e, and oihcra with hiw. - 
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[15.] an adion for fucheftape doet not lie againft the C« Bac. Ab. 244. Cr% 
accuCOTs of the wanlen. And H. to of the prefent r^I zt6'j 
foeen [/mu fol. 271* a. pU 25.] fuch an afiion againft the 
heir of the warden does not lie by t^e opioioa of tho 
court. 



Eafter Term, 
1 5 Queen Elizabeths 

Taverner*s Cafe, 
f 

{'A)yjtMES TJFERNERf being a copyholder to the Forging the cuftom»ry 

^ Lord CrumweU pf his manor of NortbfUfom in the » JhTdXrifti^ or"hc 

totinty of Nor^ made a cuftomary iq Latin of the faid Jolt', u thhuj"! Eii^^ 

aunor on parchment, with eleven labels and feals of his c. 14. 

* . /- • t • ^^^t in a foit for thn 

evn and other tenants of the manor, inferting therein in the ftarchamber, 
ATcrscnftoms, very falfe, tending opeply to thcdiflie- [J: ^'^r.rpSU*.^^^^ 
rifon of the lord, and pretending by the title of thp faid J^}^^^''^ ^^ ^'^ ^ 
caftomary^ to be collcacd, renewed, and fet forth by the The cxe^otioo for the 
eo&fent of all the freeholders ^nd copyholders pf the mar n\Mgt% \% by EogiKh 
nor, being in number 100 at Icaft. and allowed and per* feerV'offhe'^^.! 
mittcd by the lord of the manor: and^n the cond^fion, cjiaucis, and pro6ts of 

' 'the lands of the of* 

** m wiitgrfi wherecf tb$ ekvi^ (whofe pames were fnb* fender. 

fcribed), have put their feats tie ds9 amljior ci^efeid.^ ?ut Jentcent, 6.C13. s.a 

»o day or year appeared in the title, and no c6nf<^nt of ^i,^^^\i. ^ ^^ 

^U the tenants, or allowan^re of the lord iivfa£^ had. And 

tke feals were very ftrangej, for to each feal there was a 

l&ige fquare feal engraven about Noa-THELTHAMy and 

^ particular feal lefs within that) by which as it feems 

the intent was to prove the aflBrmaocc of the lord t with R*ft. forjer of falfe 

the confent of all the tenants &c« And this was proved 

in 7mrif/r to be done wittingly, fvibtilly, and falfely, 

and to the intent hc^ Whether this be a forgery punifh* ^ * 

^Ic by the ftatute of the fifth y^ar of the prefect queen 

t Orig. Off, 

4C3 [c. 14.] 
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[c. 14.] (this zBt being committed in the ninth year ef 

?oultoB 45. 5I. !»• the prcfcnt queen) was doubted, and referred by the lords 

^ Inft. 169. ^° ^^^ cqnfiderations of all the judges ; whofe opinions for 

H^* k*p*(f ' ^'*i ^^ raajor part were reported by the two Chief Justices, 

that it was a forgery, or falfifying, punifhable by the 

open and fhameful penance contained in the ftatute ; 

which exprefsly fpeaks of a writing feaUdy as this was, and 

* [ J23. a ] to the intent* to ben^t tbemfelvtSy and to d'l/inherit the lord. 

And accprdingly the jtidgpcnt and decree was pronounced 

this tcfm by a folcmn prefence, the lord keeper i(c. being 

abfent by infirmity. 

(28) And for the execution of double cofts and da- 

pi. 5 j. "^^ 3 r |jj3gc^ recovered by the taxation of the court, it was 

doubted what manner and form of procefs (hould be 

made : ai^d after a conference thereupon had betwceix 

all the juftices of bpth beaches, an^ the chief baron, it 

movf««4G. 9. c. 26. was refolyedi that an £;?/ //^ writ fhould be ipfide, and 

«ft,aodrctun""ther^ direfted to the IhcjriflF of Nor. reciting the conviaion, 

bfmuftbcinEDgmh.;! j^j^d the ftatute for the livery of the faid cofts aqd da- 

mages of the goods, chattels, and profits of the lands of 

Co. Tor. Court 65. TavArner. and to briPK the money into the ftar-chambera 

7. 5. ^i E. 4* 73- Dy- the writ to be fcalcd with the great feal, and the tejie or. 

io4'b."'»VV 81.™ ' witnefs, the queen^ sU is ufual ii^ fimilar writs in the chan-s 

*^>?^- ' ■■ pery. ' ' ' *- 

After this communication and judgment in the ftar^ 
phamber, the queen pardoned the execution of the corn 
poral punilhment. Whether that be good without ob-i 
taining the releaie of the party alTo^ ^sere the intent of 
the ftatute of the fifth year of the now queen c. 14, Note, 
the preamble ftrongly penned to encreafe the punifliment 
of forgery. Alfo the body of the aft s. that the party 
grieved (hall recover double cofts and damages, and that 
the offender fhall fufFer upon the pillory the corporal per 
nance &c. And alfo fhall forfeit to the queen the profiti 
pf his lands, but the plaintiff to be firft fatisfied &c. Alio, 
if the ofiender hath pncc fuffcred the corporal punifhr 
pent, he fball not be cftfoons impeached &c. Alfo, if 

. (*8) Trin. J»c. in rhe Bench Lqrd Cqu^e f^icf, that it was rcfolvcd by him and PopHam, 
[13. CfK 64.] that if cofts be alfeflcd in the chancery, or ftar- chamber, the party upoq refulsj 
cannot be fined,' or executors charged,' but the perfon only is liable. 

Trin. 41. Eliz. Popham faid, that if a party hatli recovered in forgery by fialfe deeds, the 
king cannot pardon the corporal puniQti^et^t, as he iiiay where it is profecuttd in the fUr« 
chamber. 

V. Biggen't cafe, 5 Co. 50. b- t^o. 571. Crp, Elii. 682. But by |6. Caf. i. c, 10. § 3, 
tl^cpufrc^l^r-chainberiaial^eaaway.j - "- * - 

■* the 
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. the offender he conTided, the plaintiff cannot rclcafe, or * 

difcontinne the punilhment &c. but only cofts and da- 
mages &€• And afterwards i. in the next Michaelmas 5Cob5.b. ace. 
Term it was holden by Wray chief juftice, SAyNOERS 3EUz.2oa.*. 
thief baron. Harper and Manwqod juftices, bcfides [»Htwk.p.c.5550 
Bwrtbam^ and Gerrarde attorney, that the queen may par- 
don the corporal penance which trenches tQ the compoji 
example &c. But Dyer, Southcote, and Mounson, e 
(9Mira» 



Lingen'3 Cafe. 



(^)ff^ILLIJM IfJNGEI^ being fcifed of the manor of A^iofeori B. in tmft 
Cotton after the aa of 32 H. 8. [c. !•] enfeoffed ry^wt'^eSllS^'thn 
J. and B. to the nfe and iptcntof performing his •aft^-^Jj.^^*f^«»^^^*|^^^ 
will : — And afterwards by his laft will in writing (re-. This is a good derife 
citing the faid feoffment and the feoffees to ftand, and be ihough*c. be •"bSard ; 
feifed to the faid ufe), declared his very mind, and wiU to S^'^poffibulllftknT^^^^ 
be, that his faid feoffees and their heirs (hould ftand and edtoiicrufc. 
be fcifed thereof to thd ufe ofjaw^ his daughter, and of the |*"^J- ""^"'^ ^- ""' "' 
heirs of her body ; which Jane was his baftard daughter» [4 vin, 233. Ca Lit. 
^€cre of this devife. And it was left to the award ^' '■' 
of Ja: Dyer and Roger M an wood, j unices, who 74.sty.3c2.1Leon.3x3. 
made their award in writing, that they took the law to ^^'x^]f^^][\ 3^*^; 
be clear, that this is a good devife of the land, by the l^^'^^^f'^^'^'^* 
intention of the devifof, altho' by no poffibility * could * [ 323 b. ] 
the feoffees ftand fcifed to the faid ufe; to which opinion Gouldib. 191. Br. De. 
Catlyn and the other juftices agreed. And Brooke tit, De^ 6ir. [See] Dy. 313* 
vife^i. reports the opinion of Baldwin, Montague, 3*^iif •|of'^457; 
and Shelley in 38 Hen. 8. that if a man after 32 H. 8. ^<=«n- 3'3- 
wills, th-at his feoffees fhall make an eftate in tail to one f^Jfi^"?^;?/- *" 
^. it (hall be a good devife, according to the intention of 
the dcvifor &c. 



i3P)T TPON evidence in quare mpedit for the vicarage By a leafe of aU htrt^ 

W -—-.,. ^ 0^j » 1^1 ^'faments JituaU, lyings 

of Y. in the county of fVorctJitr^ parcel of the ani being u r. the ad- 
poffeffions of the college of mjiminfler, it was moved, l^r^^^J^l^^^'^^^ 
whether the advowfon thereof paffed in a leafe for years 7 E. 3. 5. Qua. imp. 19. 
oiadc in the time of Ed. 6. in the fecond year to Sir 71 5. £^ ^ 'j^,\ f! Graots 57! 
(wl^o was an adniir;|I^ i^nd attainted) by the name of ^^all f^^' *; a.^'i^^r 

4C4 ^bi 
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H. r 16. 36. H. 6. 16. ^* ihi bereditamints fiiuatt^ tying f und being m T,** where t6« 

|h!^7.^3V"'i"?3^h' vicarage wai. And it was holden bjr the Court that 

b! io.'e. 4.^'. ^H. 7* *^ pafl^^> for it hath foinc being in the town and church 

J. b. 26. H. 8. 1, Co. of the vicarage, becaufc the view in a writ of right $f ai^ 

Cro. ckr!7^ ^' ^^ vqwfoH fhall be given in the church &c, altho' it docs not 

To^rgf *' ^l^' ^**T ^^^ ^^ livery, nor is vifible nor pjilpablej to which CaT^ 

f\: 22J LYN and Wray agreed. ' 



One cgnviftcd by fc- (31) A T the laft affizes before Saundeils chief baron. 

^cr«l indiaments of ^ £\, . • - . , ^ «^ 

hearing fcTerai maflcs, and Lov^LEssE lerjeant at law, one G. £fq. was 

wS under ^ EL c!r i^^iacd for hearing three private maffcs on three fevcral 
Dy. 303. pi. 74. • days, by fevcral ipdiftinents : and on thofc three he was 
ments 5'**" *" **^^* (Tonviftcd ; and whether he (hall pay or forfeit to the queca 
Cro. io6.pLsi. 300 marks by the ftatute of the firft year of the now 

4 Co. a8. queen, c. 2, or but ipQ m*rks for the firft offence of the 

three only ? And holdcn by the faid three [two] jufticcS| 
that only ipo marksi and this by the very words of the 
[Sec ti EL c I 6 ftatute; confidcr the words, ♦< for the firft offence, and 
II & la w. 3. c. 4. « being thereof lawfully convift ipc. (hall forfeit lOO 

iSGco. 3.C.60. 31G. ,, ,j.. .<rv^ ^ f a- 

3. c. 23. & ^ 31. Com, ^ marks; and bcmg once conv*cfc of any fucH offence 
^^ ^^'^ ^* cftfooncs offend &c.' 400 marks^ Apd for the fccond 

*^ [third] offence orconyidion, all the goods and perpetual 

•^ imprifonment." 

PiKMoufsfafe. Alfp fee FermoTy Efq. was indided for the hearing of 

FBiIck.^9oVTTenn ^^o maflTes, as above, by fevcral indiaments, as above; 

Ecp. 449. t term Rep. and in the fame manner IQO marks 0|ily were aiTeffcd by 

4Tcm»,BL^.*$o7j^^^ the faid juftices; for whiph they were blamed by fom« 

in authority, who fuppofcd, that the ftatute gave 20Q 

marks forfeiture; but the opimon of pthcr jviftiw ^^^ 

fiot agree thereto. 



JL,igcart againfi Wifeham, 

ne nnder-maribfa of (32)ONE fFilL ffifebani being condemned In B. R. i« 
fon toSf i bond from ^ebt and for the ci^ecurion fpmmittcd to th^ 

9neifieicc«tip„,/.>t;, p^ftpdy pf 7; Gaudh marfhal there, ^d by l?iniimro«' 

diately 

(3O. Hil. »o. Jac Rot 7Q6. B. R. Sir Gfor^e fk^Ms and Bfufortf. [Lit. {43 * 
S3- royy\\ ,6c.] Sir Georgi Reynolds had Elpworty in execution, he being the marflitl i »» 
upon an habeas corpus fuflfeicd Elfworty tq go jnp the country, and took a bond from himf ^ 
tie xvould be hig true prifoner ;' he afterwards departed from hij keeper ; which beink a°r^ 
an efcape againft Sir George, Sir George fued on the bond againft Elfworij, who P»e»<^.^ 
%utr 43 If. 1^, ,0. £9.;] upqi^ which Sir Gmgc Xf^ \£sy^, and it was.found for the flaw^j 
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Jhtdj defivered over to thecaftody of PT.Ligtart tinder- him hamlefs fnm #> 
muOaX, aod deputy to him. wa. imprifoned in the pri- ;:f^''„"«Ur^'r.w: 
ion called *tlie Kim^s Benchy in Souttwark x aiid fo beine: is within 23. H. 6. c 9. 

° *nd void. 

in prifon made a bond to the faid fV. Ligeart^ by the name py, 1 18, 119. piow. 

of ^nier^m^rthzl of the Mar/ialfia ice. in whkh, as well 62, 69. a. »Keb.4t3, 

himfelf as one G, W^ his brother, was bound jointly and 10 Co. no* 

fcvcnlly^ with a condition indorfed, i. that the faid fV. 

(hoold remain there and behare himfelf as a true prU 

ibher* as well within the gaol as without, until &c« and * [ 324. a. ] 

discharge or fave harmlefs as weU the Duke of H. high- 

. marlhal and T'. G. marlhal, as t)ie faid W. Ligtart^ of all 

manner of efcapes, aftion^* and fuits thereafter to be had, 

made, or commenced, for any matter or caufe touching 

the priibner, and pay all duties and fees &c« that then 

&c. Upon which the prifoner was fuffercd to go at large. 

After which enlargement the faid Ltgeart^ by the name 

of undcr-marfliaf &c. brought a bill of debt in C. -B, ^ 

• * ^ r*,. , , , ' • . /. ^ •* Dt. 119. t.tCxD. 187, 

igainft C, fF. the brother, being an attorney of C. B. 

declaring on the bond : upon which the defendant, hav- 
ing the bond and condition read to him, pleaded all the 
matter aforefaid, alleging alfo the efFeft of the ftatute of 
^^H. 6. [c. 9. J touching bonds to be made to fheriffs R«ft, sheriffs s(« 
and other officers, and minifters and keepers of prifons 
kc4 and averred that he for favor, deliverance and en- 
largement of the prifoner out of prifon, bdund himfelf 
to the plaintiiF in the faid ^.ipo, *' which faid writing 37H.6. 3* 
*^ obligatory the faid plaintiff by color of his aforefaid 
^ office took, againft the form of the ftatute aforefaid, 
^* and this &c, wherefore inafmuch as that writing was 
** indorfcd with fuch Condition in form aforefaid, as by 
^*the ftatute ought not to be, be prays judgment^ fl^M.** 
But in the commencement he did not {a,y aSIio non, but < Co. 119. plow, (tf, 
Ulla noH &c. and upon this plea the plaintiff demurred in ^' ^^^' ^^^^ 
^^^* (33) Ao^ ^^ was well argued at the bar this term , Keb. 391. 
by Meade and Jeffnys for the plaintiff, and by LweUJfe 
^d Bartbam for the defendant. The queftions are, whe- 
A« the marfhal, or under-marfhal be an exprefs officer, ^^- ^*- *• ^ 3 Wtr. 

' , ^ • ' 119. a. 10 Co. too. b. 

PriQtendable within the^aid ftatute, inafmuch as hp is i>j. 117. pi. 5. 37 h. 
»ot under any fheriff, nor is he provided for by the 66.^' * 4- 9« 3 «»• 

^ fte the Judgment Trin. a. Car. Hil. 17. Jac. Rot, 117^ or 576. B. R. Skiner aesinft Sir 
^^t ReynoUy Tcited Lat. 143] a prifoner made a bond to Sir George Reynold for arreil 
P^ejTy and adjudged good, and Hii. 19. Jac. Sir 7ho, Perkinf and i^A^s cafe, rot. 1201. 
y^ I Saund. i63.lJat. 143.] this very point adjudgc4« 

^atute^ 



[ 324« a* 1 Eafter Term» i^ Queen Elizabeth* 

tiSwnd.i6*, 4Term fiatutc^ as IS thc Warden of the JRktf, and palaa of 
*** Wtfiminftir. Alfo, whether thc bond be void by thc com- 

mon lawy becaufe the condition which permits a prifoner 
condemned, to efcape, fecms to be againft law* Alfc>» 
whether the faid ftatute may be, or hath been taken by- 
equity, being penal to officers. Alfo, whether the averment^ 
[ Cartb. 300, 30T.] which IS Contrary to the exprefs purport of the condition^ 
be allowable. And the opinion of the Court was againft 
Plow. 6a. I. Ko. Abr. the bond : wherefore lAgtart perceiving this, would not 
J^Kcb.^4i?,' Py. 364. pray judgment &c. But note that all the printed ftatutes 
3 Kcb. 648. ^f 2>2 JJ, 6, are que nul vicont mnulie ces qff&ers eu minijiirs 

fnijdit ; but the written ftatute is m nul dcs ixffUtri 9U mini^ 
JicrSy and not^Ji j^S»ri &c. 



LriTcc for bJmfeif and r^^^TVOi Icffce for years covenanted by the indenturo 

executors, covenants to ^*'^' X . . . 

reffair and fuftain, for himfclf aud his cxecutors, to repair^ fujli^n^ 

burl"b^<mgh thtir di- maintain^ and amend tbi hwfe^ at his and their proper cofts 

^if'..S^.^'^ol^2 and charges, from time to time during the term, iq aU 

executors thc houfc is requifit^ and ncccffary reparations whatfocver, f principal 

burnt, covenant hes . ^ - j m. y r • » •/• t 

againft them, bqt judg- um^c^ not bHft Or /ff dccoj * for W(fni Of repair A or 0tperyi;i/e ty 
Z]y\ ^ ^^' ''-^'"•'" dffault tif the Uffic W hU executors, onlj excepted. J The houfe, 
Dy. 14. pj. 69, Sty. 55. by default and negligence of the executors, is burnt. 
3T4. Huiton 35? Whether an aftion of covenant lies or not, was demurred 

Fuib* pari. lib. 2. fol. &c. And Without argument the opinion of the Court 
^\r K 1 ^*** ^^^^ ^^^ aflion lies, and chiefly by force of thc 

L 3 ^* "J ^ords repair andfujiain &c. and the a£tion was brought 

againft the executors of the lefTee, and the breach of the 
[aep. Touch. 169,174. covenant, alleged by the plaintiiFs in the executors, after 

the death of the tcftator. It was doubted by the Court, 
Dy. 257. 24. H. 6. 13. whether the judgment fhould be for damages (which is 
b. 3 Keb. J89. s e! the principal to be recovered in this aAion) of the goods 
H.li. i! M.li.Vl. uV. ^^^ chattels of the teftator, or de bonis propriis of the cx- 
P^* "* ecutors, or Jide bonis fuc^ teftatoris nonbabenty xktti de bonU 

propriis pr not: therefore queere. But in Mich. 15, the 

judgment was givep de bonis tejiatoris only. 



Tenant for Ufeiev.es a (35)1^ evidence in c/^/7/W>w^ the cafe was, thatte- 

line comt ceo, to him- N*?-^'^ .•.,', 

fcif in fee, afterwards nant for life, remainder in tail, the tenant for 

the remainder-man in ,,^ ... - j 1 • r - t l- r 

uii joins him in a.feoff. life levied a finp executcd to. his owp uie m fee, which 

(34) 41. Eliz. C. B. rot. itx4. In an a^ion of covenant for not rcDAtruigy A^ich* i8. 
Jac C, B. rot. 1715, ^ i\yiy \ Co. 3|. £, ao« Jac. rot, 115. B, R, 



Eafter Term, 15 Queen Elizabeth* [ 324. h. ] 

is a forfeiture : afterwards the tenant for life, and he in <»«"( 2 1^^^ is a difcon. 

...... r a- r 1 /. tiiiaance of the eftatc- 

lemainder joined in a feotimipnt by letter of attorney, tail. 

^M^if whether this feofiment be a difcontinuance of die ' 1"^- »5»-^- ^r- '4«r 

enuil and of the fee &c. And holden that it Was a difcon- a. 'i co. 76. b.* ]^erk! 

tinuance; for it was the feoffment of him in remainder, FLffmintr^i8?*'D^fI 

and the confirmation of the tenant for life* 5°"'- 3j« '3 h. 7. 14. 

b. 3 H. 4. 16. b. 6, 
Co. 76. 
[See tke cm&s in t Bac. Ab. 90. note ( i ) & Cowp. 702. z Teim Rep. 738, i Hen..Bl. 269.] 



(3^)/^ 'ff^c was joined in a real aftion on the ©aave of The tenant eflbined at 
Micbaehnas laft, and a venire facias awarded on the «*»«««»?''" o^ the Wf 

' , factai m a real adioD, 

roll, returnable o{fah. Hilar, but no writ of venin facias was py. 213. pi. 27. 
made out : and on the oftavc of Hilary^ the tenant was [Booth'i real aft. 15. 
cffoined, and the effoin adjourned until the morrow of the ^^* j^^ ^^^ 
Trinity; and notwithftanding this, an entry was made >»6- "7. 
upon the roll, at which « day the parties came here &c. ^ * '^^"^ ^^' '^-3 
" and the fheriff did not return the writ, therefore as be- ^ g^ 3, ^. y ^ ^^ 
" fore it was commanded the flieriff that he caufe to I^'^^?:^''*- 34 H- 

» , 0. 16, Jjy, 224. 233, 

•* come &c." And if the jury appear upon this on the pi. 2. 

morrow of the TrimVjr, the jury (hall be taken : and this 

18 the common courfe by Leonard and the prothonotaries. 

Note, that there are many precedents of ellbins of the 

tcwmts or their attomies at-the next day after iffue joined ^ 

in real pleas i, //, 4. H. 5. Buck. s. " Petrus de F. Attur^ 

** natus Jo^ W. verfus N. E. et alios deplacito terra undeju-- 

^ risf per AdtmG? The likc^Af. 21 H. 6. Buck, and 

Midd. twiqe, and Trin. 27 H. 6. with an adjournment, ei 

^I'tur juratay et nullus venity ideo vicecomes babeat corpora. 

And H. 4. H. J. Devon.* twice: and Mf i8, E. 4. North: 

^&d ii. 4. H. 8. Ej^x of ^ plea of land unde exigitur jurata 

frA.D. 



I^id Ajudley's Cafe. 



(37)XJ 



^HIS term the old cafe of the land of Lord Ju/Seyy [This cafe abridged fin 

1 -.-I. • ^ J • -.1. -.• t TT J pra i66. a. pi. 8. whicli 

who was attainted in the time of H. 7. and fee.] 
which was moved Eqfl. i, of the now queen, • was again » Leon. 159. 
brought in queftion, bccaufe the opinion of the ^ueen^s Dy. J 14.' pi! ls,C, 
iwA, laft term, was contrary to the former rcfplutions and ^p.^^^ ' ^'J 
Prdcrs; for which reafon a meeting of all the jufticcs of [But fee Dal. 88. pi. 3. 
lH)tb bfnfbFb the cljicf baron, and Oic queen> counfel, ttLr^LT''*'^ 

waa *[33^S-a.] 



[ 325. a. ] Eaftcr Term, 15 Queen Elizabeth. 

Py. 323. t. was It Serjeants Inn, in Fliet^eH^ where the cafe wai de* 

bated. And by theopinionof GaaR AIID& attorney* SAirii* 
DER8 chief baron, and the four juftices of C. B. i« 
M0UK8OK, Manwood» Harfee, a)id DYer, the firft 
refolvtions in the firft year of the prefent queen, s. ihat 
this cannot be intended, or conftrued to be a laft will, 
but a purpofc and intent only, was confirmed. But 
Bromeley folicitor-gcneral, who was of counfel in the 
matter, thought the contrary, and adhered to the opinion 
x>{ the juftices of B. R. who intend to have tlie cafe more 
debated in that court &c. And there is a great diverfity 
where the things are executory by the feoffees, during die 

. „ , .^, life of the dcvifor, and where after his deceafe, as it is in 

the cafe above. And H. 11. H. 4. [52. b. pU 3a] in peti- 
tion, where c^uy que ufc declared his will, that his feoffee 
Ihould make an eftate in fee to his fon (without limiting 
any time when)| and aotwithftanding this be himfelf 
took the piofitst And afterwards he committed treafooi 
of which he is attainted ; and by parliament all his lands» 
as well in ufe as in pofleflion, are forfeited : by this the 
land above was forfeited, by the opinion of the juftices ; 
therefore tjie ufe was not changed^ noi' was it a laft will* 

X. Co. 1x0, But Micb. 31 H. 6. tk./nbfetna [in fitz. Jb. pi. 23.] cefinf 

fue ufe declared his will to his feoffee, that his daughter 
4^. fhould have the land after his deceaft; and afterwards 
jI. di^leafed her father by difobedience, which he de* 
clared to his feoffee, and revoked his faid will : and by 
the opinion he may well do it in coafcience; for nocon- 

x9r H. 8. ti. 9. E. 4. 8. fideration of a auidpro quo was in the firft will for a pre- 

• Perk ooiSNC *«* • 

/^6. l>7. 49. pL 11. ' f^at change of the ufe &c* and being a will and tefbmient 
that was revocable. But fee an addition to the principal 
cafe above, to enforce the opinion, againft the former ic- 
folutions H. 1 8. of the now ^ueen, fol. 348. 



Trini7 



Trinity Term, [ 3^5. a. 1 

1 5 Queen Elizabeths 



Say's Cafe, 

(^SjClR fFILLUM SJT, Knt. had iiTue t\itro daughters A. and b. are copan. 
only,thc eldcft married to LoTdMountjoy^tht other ^^fon,"thr*id^ 
to Lord Bourcbier, late Earl of Effix : thcfe two daughters SaJJ' **i*^eT'^* 
had iflae two daughters^ Gcrtrudi late MaVchionefs of B- may enter upon the 
£r^«fr, and Jnm late Marchionefs oi* Nbrihampton. Sir ?it^ut^f?/i0«'^^!llZ 
Wiff^ Sia^, in the time of H. 7. gave the manor offi^^*^^^- 
/Ftkbam-Hall to hU iaid eldcft da ughte r in tail general, h. t£',^i^Jilt^[ 
temainder to his own right heirs ; and fo died, feifed c^f s 1"^- ^^ ^ 
the reverfion or remainder, which defcended to both *[3^5*^*] 
hit faid daughters ; the eldeft died, feifed of the eftate 
tail in pofleffion; and in the moiety of the faid re^ 
mainder or reverfion expectant GertrueU her daughter 
entered, and was attainted of treafon by parliament 31* 
J7* 8. and all her lands and tenements of any eftate of in- 
heritance forfeited to die king and his heirs, faving to all 
ftranger8 their rights, titles, reverfions, remainders &c. as ^^. El. 343. a. Go.4f« 
,if the aft had never been made, but no word of entries ** ^*°' 
faved^ nor are there any words in the aft to veft any 
afiual pofleffion in the king without office. And after Dy. lox. a. 326. a. 
that the*king by his letters patent in his thirty-fifth year 
gave and granted the faid manor to Lord MorUy in fee^ 
trho entered ; Gertrude died without iflue, fo that the en- 
tail it extinft. The other fitter entered upon the,paten- 
tee, claiming her moiety as heir to her grandfather* 
Whether Ihe might enter, ot whether ihe ihall be put to 
her petition or nunftrems de droits quttre* Note» That the fta- ^g. |{, g, ^^ q^^ ,^^ 
tutes of 33, and 34 & 35. H. 8. [20, & 21.] for confirma- ^^**^' ^i- 
don of patents (notwithftanding noinquifition or offi(e to 
eatitle the king be fouQd,) 0iall not hinder the entry ; for 
the aft is, tbe patent JhaU be geod againfi tbe king and bis beirs 
mly. And afterwards judgment was given without any ,.co. 41.4.00,8^. j. 
argument at the bar or bench, that the entry was law- ^^' '®- \ ^"*- '7j- 
ful, and no petition^ or monflrans de droit is neceflary, be- 8kiii.6oa.]^"*^^ *^ * 
caafe the king was never feifed &c« 

Catclby 



[ 3^5* b* 3 Trinity Term, 15 Queen Elizabeth* 

Catefby a^ainfi Bau4c$ and Wife ; 

AND 

Bowldes againft Newport and Wife. 

Eftrepement lies be- (39) A Writ ofj^rf/^w^^/ was praycd by Cafj/^jf againft 
n^\U"'0>r' Bauiks and wife, after judgment in quid juris 

tiamat. clomatf and before execution, and it was granted. Sec 

IrH.T7.tVE? 3. ^* * 3^ ^* ^* ^ ^"^ ^^ iftr^femiHt was granted by 
18. b. 16. F. Nat. io. b. all the juftices of the bench for Bowldes againft NeuH 
Br. K>. 2. loft. 328° 329. p^^ And his wife in quid juris ctamat of tenements in ffal-^ 

HngtoHy and Cktball^ in the county of Hertford; ex Lit. 
1 3.BLCom.fti6.] BiLL. See 71 4. £• j, [3a. a. pU 14.] for the ift point u 

between judgment and execution. 



In affife for two acret, (jfil) oAUNDERS chief baron aflced this queftion; in 

pleastoeach feverallyi O ,,..-. /• i i t 

dM plaintiff makes fe- amfe the plamt IS of two acres of landy the tenant 

iffu'f by "i.J/a? S/a P^^^^* ^° fcveral bars for the two acres fpecially, and 
fifftr titHioy ill the fin- the plaintiff" makes two feveral titles at large j. for each 

galar number ; this is , 

well enou|^, and (hall acre one; to which the tenant pleads, ^' let the aflife 

*.. " Jt" T "^ ' r^ come upon the title,** s. vetilat ajjlfa fuper titulo in the fin- 
Fur. Nat. 60. 5. Co. ■ *^ -*'-' '' ^ 

35. 3.Cro.427. 5.H. gular number. And the affife finds one title for the 

2*9^^.149.153^204! plaintiff*, and the other for the tenant, and againft the 

45*.l°'^^Vd.39.^°I: plaintiff. Whether the plaintiff (hall recover for the 

Keb. 43. [ Cro. IeUz. acre, and tide which is found for him, quare. And as it 

'^^* fecmed to Dyer, Catlyn, and to himfclf, the plaintiff 

* [ 326. a. 1 ^^ recover* for the one, and Ihall be barred for the 

^ other. And fo was the judgment given afterwards, as 

Saunders reported, againft the opinion of Mariot. 



Michaelmas 



r 



Michaelmas Term, [326. a.] 

15 & 16 Queen Elizabeth. 



Huntley's Cafe. 



(r)^\NE Huntley by his laft will devifed a tenement in a. Ictfea for yean, ni 

VJ St. Nicholas' flelh-lhamblcfi, now in the parilh of s'lnd'^tf^^^^^^ 
Omft-Cburcbj Londan^ *^ to a woman and ber brother, and to the th*btxnoftv€ryf>ft)Hir 

\ /. I . 1 f. *«/!«; ihcy have feverfcl 

^ bnr% of every of tbetr bodies lawfully begotten ; and for default inherhancet \ and the 

" of fuch iffue of the bodies of the faid woman and her fuero/the death o?* b! 

« brother (by name) lawfully to be begotten, remainder k;!'.^^on^^^^^^ 

^ to the right heirs of the devifor himfclf.'*— The brother fi>fr 

died without iffue, the fifter had iffue, and died. Whether Jj^.s^a]"' ^^^ 

the entire tenement (hall defcend to the iffue or only the %Cto.^^^.uK€^.sn* 

moiety; and whether the other moiety (hall be in the H<>b.33.7.E.6.B.43i. 

right heir of the devifor, as a reverfion, or as a remain- ,^ eL 303! b! 8. AC 

dcr, was demurred in debt; which demurrer was not V'q'^^^^^"^'^' '^^' 

difputed, by reafon of the death of one of the parties Co. La. S5. b. Dj! 130^ 

pending the plea : but in the next Hilary Term the plea ^' ^^ ^°' ^*^" 

was revived. And it appeared that Huntley was feifed, as 

well of the aforefaid tenement as of a tenement in the 

parilh of Saint Michael zt ^eenbytbej London; and by his 

faid will devifed both to his wife for the term of her life, 

remainder as above by thcfe words in Englt/h, ** I will 

^* and bequeath all and lingular my tenements with the 

'^ appurtenances, fet, lying, and being in the parilh of 

'* Seunt Michael at ^eenbytbcp and Saint Nicholas^ flelh- 

*• Ihambles of L. to Jane my wife, for term of her life, 

'* and after her deceafe, I give and bequeath the faid te- 

** nement in 5/» Nicholas^ flelh-lhambles aforefaid, unto 

•* &c.** as above ; which 5/. N. F. was a parilh by itfelf 

not long before, and united and made parcel of Cbrtfi- Wow. 191. 

Church parilh ; but that was not Ihewn in the count, nor 

any averment made by the plaintiff, that S/. N. F. was 

within the parilh of CbriJl^Cburch ; for which caufe, and Hob. 47. 

(i) 3^. £//«. but entcVcd in IS1. 48. El. rot. i'?4i. H/L 39. Eliz, rot. 333. Collinjs r. 
tlarding. [ Cro. Eliz, 606. 13 Ci». 57. & Mo, 544. ] A man fcifcd of two acrcs^ the one in- 
lee, guildable, the other in copy, by licenfe leafed his copy and fee land, and the tenant at 
corned ^ afterwards he furrenders the reverfion of the other acre to the faid grantee, ^ho was 
lidnmted % he brought debt for the rent^and adjudged maiatainable. 

for 



[ 326. a. 3 Michaelmas Term, i^ & 16 Queeii Elizabeth* 

for the matter above» the defendant demurred in law up^ 

on the count, in an a£):ion of debt for the moiety of the 

rent refer ved upon a leafe for years macje by the devifor 

[See Vin. Ab. Dcyife before the dfevife icc. And in next term judeiient was 

(E.A>nd the books cited .../r /• • /-i 

inthemargiD ante 304. for the plaintitr i« for the moiety of the rent for two 

**^ ^°*^ years and a quarter; for the plaintiff in his count, cx- 

Asxti^s. prefsly alleged the tenement to be in the parifh of C. and 

fhat the tenements aforefaid by thefc words following in 

* [ 326. b. ] Bngli/h (as sibpye,) he gave and * devifed, as above, which, 

do not fp^ak of the pariflies of St. M. and 5/. iV. bnt 

^ parishes only, fo fafficient without any averment. But 

it would hav^ been more clear^ if it had been IhewQ 

that'A. N. fbambles had been in the parilh of C. 

Note, Rereriioii and rent apportioned by devjfe ; and fo it was adjudged that it may bs 
iSich, 40. Ai. El. B. R. between Ariifes and fvatkiHs, [Cro. Etiz. 637. 651. Mo. 549. ] 

Eaft. t/Jac, Cro, faid, that if there be a devife to two brothers in tail, and if thev die, to the 
daughter ; if one die without iffue, the other (hall have his part ; and that it fiiali be crofs-re- 
aiainders, becauie tbe one is heir to the other. The court contra , becaufc an eftate ihall not 
be taken by implication, where there is an ezprefs eilace. j Fide ante ^04. a. pi. 50. and ths 
books in margin there. 3 



Tbe Tea leaves a graat (alTHE fait Water of the fea relinquifhed a great qnan* 

^aantity of land upon X *, . 

the (bore; whether the tity of land upon the uiore ; whether the prince 

the^idjobmg foinLai A^all have this land by his prerogative, or the next adjoin- 
Jiavcu--y«. j^g owner fhall have it as a perquifite, ^»<rr^; for the 

(B.7.) througi^o^]^^* argument of which, fee the InjUtutesj Itbrofecunddy de rmm 

Sir Joh^ Davics 16. 0. divi&tu. fff Jujlinion TLib. 2. 77/. 1.1 ^ acquirnulo rerum i^ 
b.56...8o.8i.VRol. ...,,':,. - - n • ? i. 1. . .f 

Ab. 169. 170. tnimopro tnjula, Itttori et rtpa. Briitoft, in the chapter ot 

5. Co. 107. a. purchafe, £ tf, 33. '] BraSloHy c. 2. & ra. & 24, U. 2. de acjui* 

Braaoo 9. ^^^j^ ^^^^^ dominio. And the flat, of 18. E. 3. [ ftat. 2. €• 

3, ] for the king's licenfe to all merchants to traffic iipon 

I. Keli.*3oi* the fea, and 22. Li. JJfi ca. 93, Et de alluvione^ accre/ctniti 

et inundathru maris ftu fiumlnis fubho et extraordinarie ftr 

vehementes tempejlates^ ti quando per naturaks et onSnartit 

JIuxus maximos, viz. (fpring-tides,) quifiunt bis quolibet menfe^ 

differentia magna eji^ for gaining of land by furrownding 

(1) The prince (hall have all lands left by or gamed from the fea^^ I have feen and pe* 
rufed a treatife thereon, and therein many examples of Jtomn^ Marjh and Broomhiil in Ktnt^ 
of which there are farmers to the king. And there is vouched a numoraxdum they cams to 
an agrcemjnt with the lord the king. 7r/«. 43. E, 3. rot.^ 13. ex parte of the Treafurer's Re- 
membrancer. If the lea-marks are gooe, fo that it cannot be known if ever there wasiaod 
there, the la? d gained from the fea belongs to the kiog. But if the fea cover the land at fluJi 
of the fea, and retreat at the reflux, fo that the fea*marks are known, if fuch land be gained. 
from the fea, it be ongs to the owner; adjudged 8 £//«. «^ Corporatxda of Kxtifxejf** caio» 
[ 4 Bac Ab. 153. 4 Coo). dig^ 45a, a BL Com* a6X| a6a* ] 



Michaelmas Term^ 15 & i6 Queen Elizabeth. f 326. b. ] 

or ovcrflomng of the banks when the metes and cer- 
tain limits by trees and bounds are utterly defaced by 
the fea» See 43 £• 3. Norf. of a certain process of the 
Exchequer made againft the Abbot of Ramfayy to fhew 
wherefore 60 acres of marih fhould not be feifed into the 
ling's hands, which the abbot hath appropriated to him- 
felf and his houfe, without the king^s licenfe, upon a 
certain prefentation, by virtue of a certain general com* Rot. 13. 
miffion, concerning the lands concealed and detained 
frora the king; the abbot anfwers, that he holds the ma- 
iler of Brauncefle^j which is (ituated near the fea, and that 
there is there a certain marfh which fometimes is leffcned - 
by the influx of the fea; and fometimes by the efflux of 
the fta is enlarged ; without this, that he hath appropri- 
ated to himfelf &c. as by the prefentation aforefaid is fup- 
pofed &c« And the attorney for the king maintains the 
prefentment, and prays that this may be enquired of by 
the country : and the abbot prays the like. And by nijt 
frius before Almar. de Shirland, one of the barons of I^*^i" sd. b< 
the exchequer in the 45th year of Ed. 3, it was found 
againft the king, and the title aforefaid for the abbot; 
thefcforc the abbot went thereof without day, faving al- 
ways io the king his right, if any, &c. This is found in 
the regifter of Ramfajy in the keeping of H. C knight, 
and agrees with the record, which 1 1 have feen. And ^*oo** ▼.ttAMdHD. 
fiSx. £• 17. of the now queen, in a like cafe in th« ex- 
chequer, about Sandwich^ the verdift was folemnly given . 
for Hamond againft the queen, Digges informing for the 
queen^ 

[ t So all editions fublequeAt to that of 1 59 1 ; bUt that has only a qtod vide. ] 



(s)^ttE chafe of ffaddon is the inheritance of the crown, ^h^^fj'J"^^^'^ ^l^fw^ng 
and the Lord Graj lieutenant thereof in fee; and lieutenant thereof in fee, 
he, and his anceftors &c. and their keepers, by prcfciip- Seer ^imo' the m"anor o^ 
tion. have ufed to hunt therein,* as well by night as by LHor 'Jm^s "to 'Xl 
day, the hinds wandcrine: in the manor of one Foru/aa |^i"B» ^^o f^*^^^ jt t,^ 
of o. adjoining to the faid chafe, as in the purlieus of the enter without the leave 
diafe; but feparated by a hedge and ditch. And JFortefcue fcffion^a^nd'^grint^ S^l 
had by the queen's grant, as well the faid manor as the [^^'/^Jh^of*'!^'^''"**'- 
free warren in the demcfne lands thereof, as well by her * f ^27. a. 1 
own grant as by confirmation of ancient former charters^ 

4D with* 
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with the words, **7i that none Jhall enter Into that warren i& 
** chafc^ without the licenfe and will of F? The keepers of 
the Lord Gray^ In Augujl laft, were difturbcd and beatea 
for ufing that liberty in hunting in the faid demefncs ; with 
great violence and hurt done by the fervants of F. (for 
which they were indifted) and by the command of their 

*^y-34^»^ mafter. Since which time a fervant of the Lord Graj^ 

being in the company of the keeper, and wounded in the 

4 Inft. 99. fame affray, is dead of the flrokes &€• This matter being 

firft heard before the council, was committed for ex- 
amination of the law points to the two chief juftices, and 
the attorney-general ; who having heard the parties, and 
their counfel, thought the law to be, that the prcfcrip- 

43 1L j. ±2. K n. 11. tion being proved true (which F* denied), notwithfland- 

H. 6? 3 "30. H. 8. 43. ingthe unity of pofleffion of the chafe, and manor of S^ 

f fi'uTft.^'jo. ^^* *^^' ^^ ^^ queen, and notwithftanding tlie grant of the qucca 
herfelf, and her confirmation of the warren with the ge- 
neral words of prohibition aforefaid, which extend only^ 

^'^'inft^io^ij ^""^^ ^^ ^^ fubjeft, the liberty of the purlieu remains unex- 
tinguifhed; and then the kilUng above is not juftifiable 

Com/ "' ^' ^' "^p ' h * ^^ ^^ ^^^* ^ MalefaSioribus in Parcisy fore/iis, et IVarrtn^m 

167J * nis &c. [21 E. 3. ft. 2.] 



If one having two b^- (4)'^HE chaplain of a bilhop beneficed with a benefice 

neficcs by dil'pcnfaiion X . , , i i r y o ■ 

obtain a third, the firft vvith cure, above the value of £.8 per amum^ and 

iiVof ^hV^h?f5 f^ of the gift and patronage of the queen, obtained a plura- 
fcitcd : but the fecond jjty and ihcrcby took another benefice of like value^ 

remains— Ji:</ y«. •' ' ^ . , . ^ 

and after that, by a trialty, obtained a third like bene- 
fice, and enjoyed all three for two years and more* The 
queen fuppofing the firft to be void by the taking of the 
third, prefented a clerk to the ordinary by the title of 
Lapfe, The prcfenicc obtained letters of admiffion, in- 
ftitution, and a mandate to the archdeacon^ (but yet 
kept by the ordinary, not delivered nor executed); upon 
which a quare impcdii is fued by the queen againft the or- 
dinary and the firft incumbent; pending which fuit, the 
queen prefented another clerk, but before the notifying 
of that to the ordinary, the firft prefentee is admitted, 
« Rol. Ab. 353, 4; inftituted, and'indufted. After which, the queen reco- 
vered againft the ordinary and incumbent, on the plea of 
m dijiurbapas and a nihil diiih and had a writ to the bi- 

Ihop 
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at the fuit of the fecond prcfcntee ; and thereupon 
the firft prcfcntee fued ^ fuper/edeasAhcrtof for the queen. 
(5)The firft queftion * arifeth upon the ftatute of 21 H. 8. Raft, rcfidcnce t. 
c. 13. touching pluralities of benefices with cure j. whe*- 
ther the firft of the three benefices is void ? and alfo whether 
the forfeiture of ;^.20, and the profits of the third bene- 
fice is incurred by the incumbent or not, and the fecond 
only to remain ? And divers juflices and ferjeants held [Wats. Cl. L. «, ij. 
an opinion that way; yet quitre whether the intendment fe c.Vnd^'foI^^^z ^"u 
of the law was fb ? See the provifo for graduates of the *5- poft] 
univcrfities thereof, in which is a " fo that Sec* (6) The 6 Co. 29 b. 42. E. 3. 4. 
fecond queftion was, whether the falfc fuppofal of the [I'z.^l'!" !?\^: ^^\ 
prcfcntation of the queen (that the benefice was void, and 353- 190- 3S4-I5ya9»« 
the title by lapfc devolved to her, where it was not fo), 
made the prcfcntation void ornot? Alfo, whether the [Wats.ci.L.i23,224, 
fecond prcfcntation be not in law a fufficient revocation l^sl ^iL^T^f^ 
of the firft, the firft not being executed by induftion, 
without any words of repeal in it, or recital of the for- 
mer grant or patent according to the ftatute 6 H. 8. c. Raft. Patents n. Br; 
9. [c. 15.] And whether the fecond prefcnution ought to ^*' ^P" '33- 
be notified to the ordinary or not ? But the cafe in truth 
now appears that the Bifhop of Norwich hath the nomina- 32. h, g, ^8, ^ ^^ 
tion, and her majefty only the prcfcntation or recom- ^9S« 
mcndation over to the faid bifhop, being ordinary;— 
therefore qu^tre well upon the plea of tlic bifhop above of ' 
^ £/iiirba fas ice. 



The Archbifliop of York and WlUock's Cafe. 
(7)T*HE church of Haupbtonjuxta Newarke became void I/« church lie void by„ 

^ ^ X. . , ,*■ . death ind the ordinary 

by the death of the incumbent; and M, the patron rcfufeihcprcfcntccofthe 
prefentcd his clerk to the Archbilhop of Torky who is or- fapfc"is°iViw'^reckoLa 
dinary of the place; and he, upon examination made at ^^^^^ ' and"* not *ff rile 
York, found him unqualified by literature, and therefore notice. Secus, if yoid 

rrii- 1 •/*»!•, t I1-- by refignation or depri. 

retaled him ; and notified this to thcpatron by public in- vation. But notice aC- 
timation fixed on the doors of the church of H. And the ^*^** *^ ^^^ ^^""'^^ 

(7) Mich, 5. E, I. rot. 100. C. B. ^leen Eleanor v. the Bi/hop oj Uncoin^ [Godolph. Rep, 
Can 248. r. 22. § 6.] before the king adjudged that the fix months time ought to continne for 
half of the year, and Ihould be computed by months of the year, and not by weeks, and that 
that time ought to be computed from the time of the death or ccffion of the parfon, and by 
wafonable days journeys, by which notice may come to the patron, confideration being paid to 
tliediftancc of the place. 'Sce ihc book of Record, fol. 41. [See 6. Co. 61. b. & poft. 345. 
a.fol.5.] 

4Da fix 
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doors is not fufficient, {j^ months oafled, no new prefentation beine made J 

unlels I he patron relidc * _ ' . o » 

in another county, and whcrcfore the Ordinary made crtllation Oft account of 

cannot readily be found. , - rrr'n t ^ i • i -i^ i i • im 

If the ArcLbiihop of 'k . l^p\c to fp il/ocke; upon \vhich M«- bronght quare tmpedtt 
m^^^J^r^ «g^5nft the ordinal-y and his-cletk.-^«*r, whether th4 fix 
be travcrfcd, it fl:aii be months fhall be reckoned from the time of the death, or 

tried by the Arc hbJhop tt- r • • e *«/-•/•.«-! 

of c. And ihpjvrit^* from the tlmfc of notice given? occ. Alio, if iffuc be 

ri\c*pat7on) mairbc dT- j®^ upon the»n6ticc, jv/rrr whether, fuch manner of 

reiftcdtohim. notice' can maihtain the iffuc ? And if iffue be joined 

Co*^^"? "^^ ^P^" ^^^ ability or inability, {f&<rr/ .whethct it (hall be 

18 Eiiz. 346. b. 6. Co. tried by the Archbifhop of C. who is primate of all Eng^' 

29^b. z Ro. 585, 583, i^„^ jj^d Metropolitan, or by the Archbifliop of T. 

[Wats. Ck L. 234, the ordinary of the place, and primate df England and 

*"^^ * metropolitan in his diocefe, or by thc^ country ? But tbis 

ought not to be by the country unlefs the prefcntec be 

dead before the fccond e!fcamination By H. 39 £. 3%[i.b4 

5 to. 58. It. K. 6. 1'Sy 2, a.] and E. 40, E. 3. [25. b. pi. 32.] And by the opi- 

l^*B^Q:i^rc\np.^il. nion of the juftices, the fix months in the principal cafe 

""*«i^;!!^*w ^''%'^'' sibove fliall be reckoned from the time of the death &c. 

50; 05. 14. H. 7. 21. a. 

igw El. 293* b. othcf wife it fhall be of a vacancy by reiignation or dc- 

?o4.\v^^: CkT^""!!. privation; for then it fhould be from the time of notice 

5 E. 4. ^. i>. 4 Co. 79. ^79« 'A.nd by ni/t prius in next Lent^ the iffue, (that the 
* r 328. a. 1 ordinary did not give notice* to the patron within fix 
months next after the death of the laft incumbent &c.) 
was found. for the patron; and the truth of the cafe was, 
that the ordinary had refufed a clerk prefented hj Mi 
before, and gave notice thereof by letters to M* himfclf 
perfon, who lived, then, and after, and before, in the fame 

a^Ro. Ab. 365, 390, ^Q^^y ^f ^^ ^\^^^^ he might have well been certifieJ of 
the fecond refufal without fuch general inftrument of in- 

[Cro.El.119. X. Leon, timation, which is the dernier tefort when the patron 

12»1 

cannot perfonally be found in the fame county, as fome 

Py. 346. F.Nat 38. b. think: and afterwards judgment was given againft the 

archbifhop and his clerk to be removed ; and a writ to 

admit a fit perfon to the church aforcfaid was direfted to 

the Archbifliop of C. primate of all England and mc- 

31H.6. io.a.Dv. 194. tropolitan, and not to the Dean and Chapter of J** 

b. Co. 5?5S.^b. 5.*H?7'. ?«^ fi^ vacante^ hecaufe the Archbifliop of 71 was 

ai. a. 7. H. 4, 37. himfelf a party and found the impeditor; and by that 

writ Louth^ clerk, was admitted and allowed as a fit perfon 

by the metropolitan Canterbury^ notvvithftanding the re* 

fufal .aforcfaid : *and this, per Curiam, notvvithftanding the 

. . . opinion 
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opinien of Dr. TiaU &c. qu^rre if it Ihould not be fo done ^T- *3i« 
ifthc Archbifliop of C. wastoofFcnd in like manner in 
his province e contra ? 



Mountford againft Catelby,- 

(8) A CTION upon the cafe was brought by Mountford '^\l'^^i!c^^^''^^^^^ 
- againft Catejby\ and the writ and count were, (Hall enjoy 'w'ltbaui tbt 
that the defendant, in confideration of a fum of money /wrVrSrtngeTtorti- 
and a horfe, made a Icafe to the plaintiff for a term of iTesU^iUs f^*u If^ 
jcars, and undertook &c. that the faid plaintiff, peace- fumpfit. 
ably and quietly, Ihould have and enjoy &c. during the [L^s^c./^' ^"* ^^^ 
term without ruiffion and interruption of any f erf on &c. and 3 Leon. 83, 1 Ro. K\ 
fliewed that the father of the defendant had entered upon ^^en.'^Vaugh°'i2o. ^i* 
him, and fo had interrupted him &c. And the defendant ^'°' 5> ^. Mod. Rep. 

^ *^ ^ loi. 2. Bulft. 95. 13, 

pleaded that he did not undertake in manner and form J>c. Cro, 3^5, 425. Co. 
{cc, and found for the plaintiff, and damages affelTed &c, ^)i. 4. ^.b.' Lit! 15. 7', 
And in arreft of judgment it was faid by Meade, that ^; bl'iil'^H.*!.' « b" 
the entry of the father of the defendant may be intended 42- b- *•?• 4- 15- F- 

.!_•.. ,-, , 1 • -iri. t_ 1 Covenant 6, 8, 26. Hob, 

to DC made by tort; which the plamtiirhath remedy to 35. Co. Lit. fo. 384.8. 
punifh by tr^fpaft, as upon a leafe with warranty &c. ^o,■^\}l'Ty.[ ^^X^, 
that extends not but to thofe who have a legal title of J^^^- ^35^ GoJb. 48. 3. 
entry &c. But it was not allowed ; for it is an cxprefs af- [shep. Touch, 163. i. 
fumption and undertaking in faa, that the plaintiff (hall ^^^^'^^;^ ^^TcxJk"^ 
not be interrupted or moleflcd in his poffeflion, but Ihall 617. i Term Rep. 671. 
quietly enjoy his poflTeflion, which fhall be intended to be Contracls 379.J 
the chief caufe of this contraft; wherefore tlic plaintiff 
(hall have judgment to recover, 

(S) Mich. 26. 27. EL C. B. The condition of a bond was, " tha5if the obligee cnjov &«* 
•' according; to the indenture, without let or interruption of any man:" and agreed by all the 
jaftices, that if he be oufted by one who haih no right, the bond is not' forfeited ; for it Ihall be 
Intended of lawful lets and interruptions. And the fame is the law by Periam, if ** accord* 
ing to the ind<:nmre** had been omitted. 

A leafe for years and the leflbr covenants that the leflTee " might or ihould peaceably, quietly, 
" and lawfully have, hold, and enjoy the prcmifes without interruption of hini, or any ether 
" pcrfon." J'n debt brought on a bofid to perform ihefe covenants, the plaintiff alfigned a- 
brwch s, the entry of a Granger who had no right : and the opinion of CoK£| and th<? court 
flcariy for the plaintiff. TWii. 4. Jac. C, 2?.J^4 Term Rep. 620.] 



Hunt's Cafe, ' „. . r • ., .. 

\V ril of privilege out of 
the Exchequer not al- 

(9)0^^^ ^* I'cceiver-gencral of the revenues of the lowed to the receiver- 

V-/ . , . - y^r ' , -r " n J general of the revenues 

crown m the counties of ffarwtckj Leice/ter, and ^^f j^c crown fued in 
the city oi Coventry^ being impleaded in the Bcn.b^ came ^" ^' 

4D3 at 
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fvin. Ab. Court of Ex- at the exigent, and brought a writ of privilege out of the 
^ r^^^AL T exchequer in thefe words. " the queen &c. to bur be* 

a Ro. Ab. 159. 3 Leon. *■ ^ *■ 

»23. Dy. 34. pi. 19. "lovedandfaithful7.J>.Knt. ourChief Jufticeof C. 5. 

Rol. Coutin. 295. Ben, ^. , , , . . t n* i 

ijg. <*and others his companions our Juftices there greetings 

•* amongft thofe things which adorn the royal dignity that 

"ancient cuftom ufed in our time, arifl the times of our 

* r -2^8. b. 1 ^^ prcdcceffors fo requirethof us, that from every * of our 

*^ debtors our debts are to be levied and paid out of their 

*^ goods, before that they fatisfy their other creditors; and 

**novvit is given us to underftand that /• H. gent, and M. 

**h\s wiki EdmundHunt gtnt\ctmT\y our receiver-general 

<* of the revenues of our crown in the counties of fVarmck^ 

^* Leicejier^ and thecity of &v^;i/ry,before you, by the name 

** of £. i7, late of London otherwifc called £• //• oiLon* 

*'^o«,gent. do implead, whereby the faid E. H. is the Icfs 

*• able to fatisfy us of the revenues aforefaid, as it is faid 

«' to our damage, and the manifcft hindrance of the pay- 

*^ ment of the revenues aforefaid. And we willing our faid 

♦'prerogative to preferve inviolate, and before the other 

•* creditors of the faid JS, and of all others \;^homfocYcr to 

♦* be fatisfied, as is jufl, do command you, that neither the 

"plea aforefaid, or any other pleaagainft the aforefaid £• 

Vy. 33. 287. ** H. at the fuit of any other ye do entertain againft the 

Br.WivVjcge25, 9. E. •'dignity and cuftom aforefaid; but that ye do wholly 

4. laft cafe iTuicd accord' '<r fuperfcde the plca aforefaid, and all other pleas moved or 

" to be moved before you againft the faid £• H. admonifti-* 

" ing the aforefaid plaintiffs that they may fuc againft the 

"aforefaid E. H. in our exchequer, if they fhall fee cx- 

"pedient. Witnefs S. Saunders, knight, at fVcJlminfuri 

"on the loth day of June^ in the fifteenth year of our 

" reign."— By the red book of the Exchequer, fol. xxxvj. 

Sec Inft. 131. b, as to the prerogative aforefaid, and by the barons Fath 

[2 Com. dig. 592.] Jhawe. But this writ was not allowed there (tf). 



(a) In the old copy in the Mitiiile Tetapie 
library, there is this addition in MS. *' Car 
" iinyffoit fefue hots del cane* comprenani iiel 
*' matter come \\, E, 3. Fitz, Execution 38. 



" ei to, Eliz* 275. /I. lante"] 

<* Inter forajudicialia nulla patef effc cm' 
** munkatio uifi inicrveniente Cancdiarw t, 

" Manu/ajft de Cancellat," 



TENANT 
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(io)npENANT for term of outer vie made a Icafe by in- Lfife to A. his cxecut- 

denture for a term of years, rendering a rent to i^cof B*lnd7iTl°ry w! 

him and to his executors and affigns. The leflbr died ^^'f^'Z^y- A. Wcs to 

^ , C. for years, rendering 

within the term, the leffee continued in the occupation, «nt, and dies, b. liv:. 

J /2 • • 1- • fs% 1 *!. -.1 - *"fi' whether C. IhaU 

and cejtuj que vie is yet living, ^are whether thq termor hold as occupant ? 

ihall be adjudged occupant, or tenant by fufFerance, pay- 3 Leon- 35- [fecnu 

ingthe rent to the executors of his Icffor ? and if he will Roi. Ab. 151. b. n!c* 

not do that, what remedy at law for the executors. And 3 Keb'^498.*i 00^104! 

whether the freehold fliall be adjudged in him who hath 9- H. 6. 43. 32. e. 3. 

^ ^ . <lct. 9. Lit. 168. 2Cn>. 

the leverfion of the fee &c. But by fVbiddon the cafe is 100. 5 Co. 13. a. 

better for the leflec for years than above ; for the leafc in P*« ^^' L*»*- 4i- ^- *"** 

. , '' Mr. Hargravc's notes. 

the beginning was made to the firft tenant habendum to Sbcp. Xooch. 104. and 

f 1 t • 1 rt- r- 1 e note (3) there. 4 Term 

iiim, and his executors and alTigns for the term ot auter Rep. 229. 3Conudij. 
vukc. and livery of feifin was made accordingly, as it **^J 
ought. See M. 38. H. 6. 4. [28. b.] 

(10) Eqft. 32. El. C. B. [Cro. Elit, 182.] bv Pehtam and Anderson, that if leflce/tfr 
4aur vie make a Jeafc for years to comn>'jncc auer his death, that prevents the occupancy. 

If kffcc per auter rjie make a leafc for years rendering rent, and the lelFcc for years nniake a 
letfe at will, and leffee/^ auier 'jie die, now the leflec at will is occupant, and (hall have 
the rent of the Icflee for years as incidental to his rever/ion \ and the entry of the IciTee for years 
k lawful M, 10. Jac. this cafe was adjudged. [ 2 Bulft. ii.] 



(11) A TERMOR devifed his term to his fon (being Devifeof a term to A, 

XJL - - r • 1 \ L i_ ^ when of age, and ini he 

of the age of eighteen years) when ho comes to mean lime.ihe occ«pa. 
Bis full age, and in the mean time he willed that his wife '^°° *"** r^^J* ^'J.^*** 

o ' executrix; iFlhealicne 

Ihould have the occupation and profits thereof; and after- the tci-m vhat remedy 

, , . - . . 1 1* 1 rr-., •!. •^* hath — qu. 

wards made his wife his executrix, and died. The wife rxhathe may enter fct 
proved the will, and entered, and afterwards aliened the I'h^w. 539. b.«cc.] 
whole term. And afterwards the fon came to his full ;f^"'^^ !;/!!''' ^'^' 
age. ^uare what remedy he hath for his term ? for the 
judges differed in opinion. [Vide ante fol.] 74. pi. l8. 



• The Dean and Chapter of Gloucefter's Cafe. * f 320. a. 1 
(i2)nnHE Dean and Chapter of Gloucejier made a Icafe If « leafc be made of a 

X ^ n 1 r ' wood onlv, demand of 

of a great wood, called Byrivoody rclcrving a rent ; the rent muft be made 
and for default of payment a re-entry. The rent was i:!^ro«r,Lrrn "^^^ 
arrcar ; jind they by their attorney, authorized by thqir ^o®**- 

^6. Eliz. A man leafed two bams rendering rent, with condition Sic, the leflTec at the day 
tendered the rent at one barn, and the leflbr demanded at the others the Icil'or may not eutcr* 
^Po^ih, c8. Sec 4 Bac, Ab. 359.] 

^ D 4 commoa 
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Co. Lit. fd. 204. common feaU demanded the rent at an open place in the 

[4 Bac. Ab. 358, 359.3 ^qqJ j^ ^ common highway ; and the Icflec was ready to 

I E. 5.5. Noy. 16. pay the rent at another place in the wood. And great 

20 H. 6. 31. a, 11. E. contention and variance was between the Serjeants at the 

tA^^li^E^V. i^lz.^H. har about the pleading of it; and whether the travcrfe 

6. 57. 2. H. 7. 8. Iffucs (hould be taken to the demand, or to the readinefs to pay 

the rent ? And at length by the advice of the juftices, the 

iiTue was joined upon the demand in the faid open place 

within the wood. And for this cafe a like precedent was 

[Oiib. on rcnti 73 — 90. fearched and feea of Eafter 4 & C P. {3^ M. r^r. 641. 
But now fee 4 Ceo, 1. -„„ _ ^inr /• 

^, 28. § i.J iBendL 59. 3. Leon. 4. !• ^tf. 27. J for an entry tor non- 

payment of rent in lands in Cornwall^ leafed by the Bffhop 
cf £. and confirmed by the Chapter; but the rent was re- 
ferved and payable at the city of JJ, without limiting any 
place certain, and the demand of the rent was alleged by 
the bifhop to be made at the palace of the bllhop in the 
city of E. And that no one came thither to pay &c, 
and the leflce alleged a readinefs to pay the rent at the 
great and common gate of the palace aforefaid. And 
iffue was joined upon that point, and not upon the dci- 
mand. And the iffue found for the leffee and againft 
the bifliop, who by his fervant made the demand of the 
rent in the hall of the palace only. And this by the adr 
vice of Prideatix ferjcant, as they fay. — But the demand 
Dy. 18. 4, Co. 73. con. in that c^fe was not material, by the opinion of the jufi* 
*^*' tices in the time of £. 6. in BrideweiPs cafe, [Plow. 69. b, 

ante 68. a. b.j therefore the cafe above differs &c« 



Bond to pay an annual (*3) A N award was made between two, of divers things 
er^foaTB^S^d^^^^^^ in controverfy between them; and, amongft 

the piiintiff need not Q^hcr thiuffs, onc article was, that one party {hould have 

aver the life of B.andif ^ ' r J 

B. were dead, the pav- annually for the fpacc of fix years then next enluing» 

fix years! " *°°* " 20i, towards the keeping and honcft education of ^« ^* 

ai AC 18. 21. E. 3. II. — And to perform that, the party who (hould pay the aOi. 

was bound in twenty marks in a bond, upop condition in 

the fame bond that if he perform the award, then&c. 

1>7. 50* and the party brought debt and affigned in the count dc- 

»4 H. 8. B. 5a fault in the payment of the 20s. in the fourth year of the 

fix years, whereby an aftion accrued for the twenty 

marks, without faying that >/. B. was in full life. And for 

7 Co. xo. II. this caufe the defendant demurred in law upon the countf 

And, without any folcmn argument, the opinion of the 

Court 
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Coart was, that the count was good enough without alleg- r tr 1. • 1 

, L IJoo' 7*' P'» 102. 9« 

ing the lite of A. B. for that (hould come from the other Co. 60. b. Com. dig. 
fide. But admitting that he was dead before the fourth Rep. 84.] * ^"^ 

year of the fix years, ftill the payment of the 20s. (hould 35- H. 6. 50. 36. H. 8. 

-. , . 1 /- I • 1 • . . 39. 21. E. 3. 12. Br. 

not ceaie during the fix years, which is a time certain, conditions 106. 37, H. 
and is a duty to the party himfelf towards the finding of ^'' ^ 
A. B. &c. and afterwards in the fame term judgment was 
^ven for the piaintiff. 



(14)^ WRIT of falft judgment was brought on a ^^ ^ ^^^^.^ .^ ^^^^ 
judgment given in the county court upon a judgment, the record 

, . ^ «: J ^f • n- ' . r r ihill not be remanded i 

plaint amrmed there in an aaion upon the cafe for an bat a fcht facias iflue 

^jMrnffit to the damage of 395. and cofls lOi. And to I'J^^'^C.'^'^ 

delay the execution of the cofts and damages the writ 

was broueht ; and the record was removed, and the writ „ ^ ,. 

^ . ' 21 H. 6. 3^ 13. t. 4, 

ferved, and the plaintiff was nonfuited; whereupon the 4. a. S. Eiiz. 245. a. 
defendant prayed k fclre facias againft the plaintiff * to i'ih*6. 34.8. i H. 7 
have execution. And by good advifement the writ was ^^'^^ Aff 43. F.Nat. 
granted, for otherwife he Hiall not have any writ judicial [See Ld, Hales note(d) 
to have execution ; for the record fhall not be remanded ^ *''Jf' ^' ^' ^?' ^^ 
to another county court &c. See the like 20 & 21. H. 6. 13 9* 'J 
[18, pi. II ic 34 pi. 22.] But there was a new writ of 
falfe judgment directed to the juftices of the bench quod 
coram rcjldet^ and error upon that aihgned in ftay of 
execution upon the fcire facias. And the court would ad- 
vife &c. 



(^S) ANE holdcth the half of a kniffht's fee, called Ba- 

VJ , ' T J r 1. 1. • r i.r r L . He who holds by the 

con Sf m Jbonaony or the heirs of Mountjichcty who moiety of a knight's 

held over of the king ; quiere what manner of tenure that ifj^ ^y knighifcrvicc* 

Ihall be intended ? And it was holden, that it Ihall be unlcfs found othcrwifc. 

intended a tenure by knight-fervice i. the fervice of the 

moiety of a knights fee, if no other tenure be expreflly 

made and found. See of a knight's fee in the writ dc ^ j^^, ^y^ ^^ 

Scutagio babendo in Fitz, Natura brevium [189.] 



(i6)lFthedcfendantinapleareal,orperfonal,orinintru. ^^^^^^^^ ^, _^^ ^^ 
lion in the exchequer touching land, convey to him- dcviiee of the entire 

^ _, .,iii7Tr r land, need not fhcw it 

fclf an eftate of th^ entire lapd by th? deviic of 4 ipan by to bo of focsRe tenure. 

bis 

(16) Eaft. 41. £//«. refolvcd between Sampton and Sampton, [Cro. Eliz. 667.] The 
avowaat juftiAed under a dpvifc of a rcnt-charge ou( of the landj but did not ihew that it was 
faoiden in focage j therefore bad, per Curiam, Mich. 
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Dy. 143. pi. 53. his laft will in writing, being fcifcd thereof in fee at the 

13. H. 7. 5- a- Plow, ^img of th^ ^vin made ; and do not (hew the tenure to be 

376. The law is con- , i i i • •/!- 

trary fecantero.5o.b. by focage in his plea ; and the plaintm upon the plea 
Raft. Wiiics 1, 3. 7.E. dcmur in law,— ^«<yr/, if it be of neccflity that the court 

4. 20. Plow. 3. 40. B ' "V* » /-I 

Charter de pardon 46. muft intend the tenure other than focage s. to be tenure 
[See Cora, dig, 50. (P) ^f chivalry ? And it feemed to Whiddon, BfiNDLOws, 

fhroughouc^aadizCar. •' 

a. c. 24.1 and Dyer, at table, that the general pleading above, with- 

out fhewing the tenure in focage, is good enough: and the 
tenure ftiould be intended by the court to be focage, which 
is the greater part of the tenures of the kingdom. And if 
he who hath demurred think himfelf aggrieved bj the- 
devife of the whole, he, to fave the third part, ought to 
plead it to be tenure by knight-fervice, if there be any; 
othervvife the court (which is indifferent, and to whom 
the law is as well known as it was to the devifor of the 
entirety), fhall intend the devife and will of the whole 
good : for that is the law by the ftatutes of 32 & 34//"* 
8. [c. I, & 5.] if the truth be fo. Yet the ufual pleading 
is and hath been fince the faid ftatutes as the moft clear 
and certain pleading, to fhew the tenure in certain. And 
Saunders, chief baron^ held ftrongly that he is of nccef* 
fity to plead it at this day, 

Mick, 31 & 31 £/. 2912. C,B. [Mo. 279. I And. 246.] Battery ▼. TravilliaJt in iecond 
deliverance, By ail the Courts that the land fhall not be iotended to be focage rather than chi« 
valry ; and denied this cafe. 

In the time of Eiix, frequently adjudged and ruled according to the opinion of SaUKDERS. 



Dame Bafkervill's Cafe. 
ly/Juy fut ufe in tafl, {^1 *j) /^E S Tl/V que vfe in tail, remainder to another in 

bciurc the llatuie of w ., , • i r i /• « 

Ufcs, made a feofl'mcnt tail, thc remainder of the ule expectant in 

l^tttS^. himfelf in fee, in O^oba', before the fourth day of 
in tail, and after the fcbruary. in the twenty-feventh year of Hen. 8. made a 

llacuce died: the fon is ' . ' ^ ' . 

not rcmiiicd, nor can feoffment in fee to the ufe of himfelf for life, and after 
vivc!L7iKi>i!t ufc/^" bis deccafe to the ufe of his eldeft fon (being heir in tail) 
[22 Yin. 277. pL 46. in and of his wife for their lives; and after their deceafe to 
Vx!\r> , « ^^^c ufe of their heirs on her body begotten, and for dc- 

[Scc] Co. 126. a. 128. r 1 • »- J b 9 

'h. Hob. 256. 345. 1'lo. fault of fuch iffue, to the ufe of thc right heirs of thc 

' ^^* r^l' '"^"^ T ^''^^'^''- ^^^"^ ^^'^ ^^^^"^^ * ^^ ^7 ^- 8- Tc- 10.] is made. 
L j3 • -J The fiiiher died, the fon and his wife enter, and are 

feifcd of thc cftatc tail, executed by the ftatute, *Whe- 

ther 
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tber fae being fo feifed and his wife, living the feofFors, Dy. 89. 
may enter upon him to diveft the pofleflion of him and 
liis wife» and to revive the ufe to him and his ifTues, ac- 
cording to the ancient entail, or not i And it feems by ^ ^^ ^^^ ^ ^^g ^ 
the opinion of Dyer and Manwood, that the entry of ^o. Lit. 18- *. 348. b. 
the feoffees to revive the former ufe is not lawful, for 350. 
two caufes ;— firft, bccaufc the fee Ample of the ufe above C^cc ante 58. a. pi. 4.] 

is legally departed with, and thereof the right of the 7 E- 6. 88. b. Hob. 256. 
^ /r , . . , A ^ « .- n , 34. H. 8. Br, remittee 

feonces bound by the llatute of R. 3. [anno i. c. i.J ; then 49. 

the feoiFees by their entry cannot have their former 

eftate, s. fee fimple &c. The other caufe is, that the fon Dy. 54, 77, 166. b.a8. 

and heir cannot have any other ellate contrary to his own ^' ^' *^' *• 

Q.I lA /.rxrtiri [yom. dig. Rcmiuer 

aa, and contrary to the flatutc of 27 //• 8, therefore he (C. 6.) I 
cannot be remitted to the ancient ufe &c. And this opi- 
nion was reported in the chancery^jy the faid juftices in 
the next Eajer, and Catlyn and SaOnders were of 
the fame opinion. 



(i8)TN debt the defendant waged his law; and at the Though the cflbln ba 

^ day in the other Term to make his law, he did not- rn\"o^1t ^o'tfi'x^u^^ 

come, nor was any /'aj effoin call for him, but a m rr- *^°*"* " "'?'^' ^ ^^ 

. , , tr * . * warrant of attorney 

tifiQiur aliquod ejfonium was entered on the ciToin roll ; and not entered on the roll 

. , ,«, % ,, t*ti 1 of warrants of attorney. 

yet on the plea roll there was entered, " at which qay the But it is not fo of ad- 

« defendant caufed himfelf to be effoincd dc malo veniendi "^^^j?*?* ^^ .^"^^'"^ ^ 

&c." and day given over to another Term ; at which day 

the defendant failed of his law ; wherefore the plaintiff r. 363. Rol. Cootla. 

had judgment to recover: and afterwards the defendant '^^" Godb.408. 

brought a writ of error. And before any error afligned, Keb. 460. 

or fare facioi to hear the errors awarded, he (craftily, 

well knowing that no warrant of eflToin was entered on 7 e. 4. 15. b. 

the roll of elToins, and to prevent his adverfary left he 

fhould caufe an efToin to he entered upon the effoin roll 

of that term, by which means the error would have been 

reftified), alleged diminution of the record in this point, 

and prayed a artmari in B^ R, direfted to the Chief Juf- 

tice of the Bench, commanding, that having fearched the 

roll of efToins of the term and year &c, he fhould certify, 

whether it havp any fucb cfToin &c..ornot; and if he 



fa J In Argent V, ike Dean and Chapter I that noelToin couldbe caftrnperfofnl a6(ions. 
of St, Paul'tf B.R, E. 23. Geo. 2. cited by But fee z Wilf. 164. and the cafe of ft Term 
8ui«L£R, J.'mz Term Rep. }6, it was held | Rep. 16. was of fuch clToiiu 

fliall 
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Ihall certify that it has no cffoin &c. according to tho 
truth, then after that his adverfary will not have any ad- 
vantage by the alleging of diminution in that point, aU 
though in the mean time he have caufed an eflbin to be 
[Ante 423. pi. i7.] p^^ ^^ ^^^ entered in the roll of eflbins of that term. 
7r8.E'^^^iV. 4E4.27! And fo note, the judgment is revorfable for this want of 
[3 Com. dig. 321.] an eiToin, although the court have recorded an eifoin by 
Dy. iSo. 225. «. 262. ^h^ pi^jj ^Qii 'fije fame is the law of a warrant of at- 

pl, 5. 7. El«. 231. a. * 

^i- **9' torney, not entered on the rolls of warrants of attorney, 

S?tor(a).y'' ^- P^- made by the clerk of the warrants. It is othcrwife of aa 

4 Co. 53, 54. admiflion of a guardian or prochein amiy which is the aft 

- of the court only, without any '^ fuch a one puts in hit 

** place fuch a one &c." And afterwards the judgment 

above was reverfed for the error above, upon fuch certi* 

_______ ficalc as above. 



*[33o.b.] .i^ 

Avow nr for fealty and (iq)*tN replevin, thc conufance was madc as bailiff of 

Uxl of court alleging ^ '' A _.* _ r rr • i 

feifio* by fealty, rent, /. A. lord of the manor of if. m thc county afore- 

by rcnt'oi'iw wiU^no" f^id, fuppofing that the land where &c. washoldenof 

i^hTVcffint^e'rU'' ^^^ ^^'^^ ^- ^' ^^ ^^^ ^^^^ "**"^'^ ^^ fealty and rent of 
Whcthci the lord avow. 21^. and fuit of court; and alleged fci fin of all the faid 

ing forfervicesmuft al- ^. , . , ^^ - t r r t i/--#- 

icge feifin within fifty icrviccs Within fifty ycars &c. and for fealty and fuit of 
uav7;fcd"thlt%rw« courtnot done, the conufance was made as in lands holdcn 
feifed after thc limita- of the aforcfaid /. R. in form aforefaid/ and within his 

tion? — fu^re, 

Dy. 32. pi. 7. 260. pL ^^^ ^^* -^^^ ^^^ plaintiff conveyed to himfdf thc land 
22. Co. 4 9^ a. 9. Co. from him by whofe hands the feifin was allcffcd, fayine, 

33, I Mar. Br. Avow- ^ ^o 7 j &f 

ry 107. Dy. 311;. i that he held it.by fcalty, la^/, and (bit for all fcrvices, 

tion$3^ *•* """' and travftrfed thc feifin of fealty, rendering of 21 1/, and 

[See Cro. EI. 799. fuit of court by an ahfque boe^ &cc. And the defendant^ as 

(3 K. 1", i6!)ii. G.^ before, maintained thc feifin upon which they were at 

"nc?;l";wen«'"ic 5^"^. And thc jury, ztnifiprius in iiugujl laft paft, found 

Cowp. 766. Doug. 666. the feifin of thc rent of zi</. frwt &c. and affeffed da- 

I Term Rep. 2371 3 /., /., /•! r ^ j- • ' % 

Term Rep. 643. 4. mages for that ; but of the refidue of the fervices he was 

Bri62^T3y^' ' "' not feifed &c. And upon this verdia no judgment fliall be 

given, PER Curiam, bccaufcall the things comprized ia 

(19) HjL 35. EL C. B. Avowry was madc, for that thc plaintiflf held of him, B. Acr€ by 
2 id rent, and for that in arrear. The plaintifF faid that he held that acre and three ocbcrt bf 
I id. rent; and thc avowant faid, that he bdd that one, without this &c. and it was found th.'VC 
he held that one and two ethers, and perCuria*m, the avowant (hail recover, fof the fubftanec 
.isfourdj^ndW ALMS LEY put a difference when the matter in iflueand thc matter found is the 
fubftance of the a6lion, and when matter collateral as the fcifm is here. 

Note well thc diverfity, and note there that thc pica is in the a^rm^tivCi imd all 18^ ^ot as it 
affirpisi |}uc the negative of the otlipr paity is foyind truv« 

thf 



[ 
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the traverfe by the ahfque hoc are not found for the party 

affinnati?«ly» And qu^e whedier hp ought to allege 

fcifin of tlie fcrvices aforefaid after or within fifty years, 

by reafon of the ftatute of Limitations in the 32 year of 

i/. 8. [c. 2.], and alfo of this form of traverfe to the [See 9. Co. 34. b. 35. t.] 

fcifin ; for in precedents the iffue was ** not feifedjince the 

•* llmtation.^ 



CliEiche's Cafe. eaa, 14 eiiz. rot. 340* 

ifX>)ppfFARl) CLACHEy being feifed in fee of two a. devifcs land " to b" 

meffuages of focage tenure, one of the annual ^ ^^t, ^nd oaI" aaSs 

taluc of 24i. the other of 361. had iffue one fon, named " ^^ ^- *"<* *»f «• ^<^'" ? 

TT • 11 ^.. y rfi n t t **"* " ^- ***^ before 

Hmrjj and two daughters i. Aitce and Thomafinj by three '< 16, living b. her part 
fcvcral venters; and H. had iffue two daughters, and '' L^i/sf d^V, iS 
died, living the father. Edward Clachi^ by his laft will, !! ?• her pan to'c. and 

. ^ . ' •' ' " her heirs; but if both 

rave the meffuage of 24J. " to his daughter Alia^ to have ** <llc* having no iflue, 

« . J. A \ x. ' C A J *!. 1. r " ^"^^^ ^« D" Holdca 

" td fccr and to her heirs for ever. And the other mef- that iheft arc cftatca 
« fuagc, called his great and principal meffuage, he gave 'f:li';;^aXt B-'^d C 
** to Tbomqfin his youngeft daughter, being then of the «^° «c>^ take crofs re- 

" , ,,,./- malnders ; forno impll- 

•• age of eight years, to her and to her heirs for ever; cation wiiimake a crofs 
^ and if Ihe died before the age of 16 years, Alice then [sT<7>c"dani^kati^^^^^ 
" living, then he willed that his daughter Alice fhould '^^ ^'^^^^^'^ ^^™'^^^- 
** have and enjoy the faid principal meffuage to her and ^^^ ^ K^b* 193*, 196* 
" to her heirs for evtr J and if AliU fhould die, having no a^*- » Bm.' 77- * Leon* 
** iffue, 7'Aomij^if living, then he willed that 7*. fhould Leon. 4a. 3 Leon.' 1O7. 
** have and enjoy the (hare of -^. to her and to her heirs ^9 H. «.4. 
'* forever; and if both his laid daughters A. and 7. a Ro. Rep. 196. Vaug. 
« fhould die, having no iffue, then he willed and be- ^^7, 271, 159. 
*' queathcd all his faid meffuages to the two daughters of 
" H. Clacbey to them and to their heirs for ever; and if a Buift^ i?o, 275. 
** they fhould both die, having no iffue, then he gave ' ^ ' '°' ^^** 
** all to a ftrangcr iti fee, provided always that if A. his 
^ eldeft daughter, do marry /• i/. then he wills and be- 
*' queaths all her part to Tiomajiny and to her heirs for ever; 
** provided alfo, that if 7bofnaJin die, having* no chil- * T '*'>i* a* 1 
" drci^ then he willcth all the premifes to the faid two 
" daughters of H. C/acbe; and if they die, having no 
^ child, then it to remain to the faid flranger as is above-* 
" faid.** £. Cloche died ; Alia rcfufed /. if. and took to 
^ufband G. and entered into her legacy : Tbamqfinj her 
fiftcr, after fhc had accompliflied the age of lixteen years 

died, 
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died, having no iffuc. Whether yftV^ or the two daugb-^ 

tcrs of Hn C. fhall enjoy the principal meffuage which 

7'b$mafin had, qu^pre. And in the next term the cafe was 

argued at the bar and bench, and holden by three i» 

MouNsoN, Manwood, and Dyer, that Jlice, the wife 

of the plaintiff, had no right to that principal nieiTuage 

called fValgates^ but the two daughters of /f. C, who- 

ftRo. Rcp.2iS- were heirs to the dcvifor, have right; for it appears by 

Py. 171. 1. 303, 304; the cafe that the devifor had more affeSion for 7i«- 

3 Hum. 101, 195. ^^jj^^ ^j^g youngeft daughter, than for the eldeft; and 

Ambi.665.4TcnTiRcp! the devifor nevcr intended that the principal houfe 

0)^o^';.Lrj*^;95°t ^O'^^^ ?P to ^^'^' ^^le's rhmajtn had died within di6 

Ciib. Dcvifcs 59. 80.] age of fixteen years ; and no implication of any crofs- 

iJH.;."^!?. Dy.304.a. remainders can ferve when an exprefs and fpecial gift 

Tf54. *. 3 Mar. iia. ». j^d limitation is made by the devifor himfelf. And by 

Plow. 341. I Ro. Abr. , , ^ . ' 

835,9. Mo. 36a. the opinion of Dyer here is no entail to any of the 

1^^ Wn^* Y^'^^Qo^' daughters, but each hath a fee fimple conditional upon a 

134, 410, 833. Doug), fubfequent contingency ; but the other three jufticci 

484"4TclmRcp.'^l! thought the contrary. See the like fojleoy fol. [333* •>• 

^^^ pi. 29.] 



Hilary Term, 

16 Queen Elizabeth. 



^»ch. 15. t6. Eiix. rot. Hunks agatnjl Alborough. 

A. bequeaths after pay- (^i) A MAN, after divers legacies made ofhis goodsf 
r^X' 'i^ t:'r "' -^ ty his hH wUl and teftamcnt, gave and b«- 

bxi wifeyto dtfUe for qucathcd to his wife the refidue &c, by thefe words, /. 

tbc good of bis foul, and j- , ' 

makes her executrix, vbe rtjidut of all my goods I give and btqucatb to Francts tuf 

She takes the reliduc as . g. , r i r n j t i •/»»• i a 

fuch, and not as legatee, ^rf^i wbom I make my full and whole executrtx of tots my lajt 
[Bcndl.ii9jl willy to difpoft for the wealth of my foutj and to pety my debts 

Mo"98" J i^c. and died: the wife proved the will, and paid all 

Bendiofe 43. Wentw. the legacies and debts; and after that (he took another 
Plow. 543.1/ ^^' hufband, who made his executors, and died poffcffcd of 

the 
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Ac faid goods, the rcfidue &c. Whether the wife or 27. h. 8. w. a. 21. e. 
the executors Ihall have aad enjoy the faid refidue, quitre ^ '^^' ^' *^* ^' ^' 7' *• 
in detinue brought by the wife againft the executors, 
nho pleaded the cafe above. The plaintiff demurred in 
]iWj and in next Eq/ier the cafe was argued at the bar, 
by Mtade for the plaintiiF, and Jiffrifs for the de- 
fendant, in the abfence of Mounsok (who was in the 
chancery for a caufe of his own againft Afcougb). But the piow. 345, 545. 4 c^ 
opinion of all the juftices was for the plaintiff, becaufe If. wenJ^76?^^i6H! 
the legacy to the wif6 is not to her own ufe to difpofe of 7- ^. 
aihcrplcafureordifcretion, but for the welfare of the [« Br. Ch. c«£ 135.J 
foul of the teftator, and to pay his debts, which is the '^' '^' 
office of an executor to do; fo the words in the * legacy * [ 33 ^^ b. ] 
void and fuperfluous.-— See accordingly, in trcfpafs E. 21, 
E. 4. fo!. 36. [6, a. pU 15.] by Brian & 7 i/. 4. [13. U J<^ E« 4- 9. Br. Exccoc; 
pi. 10.] in detinue of a legacy delivered by a fenu covert^ 
executrix of her firft hufband; and M. 21 H. 7. [29. b. 
pi. 3.] by FiNEUX, the wife, executrix of the firft huf- tSHL 7. 5.1, 
band, ihall have the good's of the firft hufband, and 
not the executors of the fecond hufband, if he do 
not make a gift of them in his life-time &c. And fee 
6 H. 7. fol. 6. [5. a. pi. 5.] in trefpafs, where the tcftator 48 H. 8. pL ^cmt. 
gave and bequeathed to one of the executors (the debts 
and legacies all paid) the refidue of his goods to have to 
his own ufe, and good to him only. And fo judgment 
was given for the plaintiff. 



Somers againft Stanton. 



c 
chb 



(22)1/" ING jH. 8. being feifed of a grange called 5. in The ftatutc 34 H. 8. 

the parilh of Great Brickhill, in the county of king'^s imc« J^cnt'a^ 
Bueb^ (to which divers lands and tenements as well in ^""^ ^^"^ Non-nofmei. 
the faid parifh as in another parifh of the faid county be- 
long) by his letters patent, made in the 33d year of his » Co. 34. b. 
reign, gave and granted the faid grange With the appurte* 
nances in the faid parifh, and divers particulars expreflly 
named in the faid parifh, with a general claufe of all other 5 e,^. ^^^ I,. 7 H.4, 
l^ndi and tenements in the farijh of Great Brickbll aforefaidy to 4*' «• 6 E. 4. 6. 
the faid grange belongings not making mention of the other 
parilh, and yet rcferving the tenth of all, as it were rent. 
And the particular of the auditor in the general claufe of Hob. m. 



[33^-^'] 



Ra^ Ffttents ijt. 



t Co. 34. b. 
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aS other lands and tenements &c« \va8| to the faid grange 0^ 
pertaining^ without any reftraint of parifli, or naming of 
any parifli &c. Whether the patentee may have the lands 
in the other parifli by the ftatute of Mifnomer &c. in the 
34 year of if. 8. €• 21 ? was the queftion between Smers 
and Stanton. And the opinion of divers was, that no* 
thing in the other parifh pafled; for the ftatute does not 
aid Non-nofmer &c. and according to that Somers had 
^.300 for the title and arrears by the award of Walter 
MiLDMAY, Knight, Cbanceller of the Exchequer^ and of me 
Jam£8 Dyer. 



rii 



Thcconuforofifl^otc (13) A Conufor of a ftatute ftaple feifed in fee of lands 

ARandCkfevcraily*; '^^ ^he counties oi Scmerfet and Dorfet^ enfeoffed 

A^a'oiV'^'in^T^i f^^^crally J. and B. of the lands in the county of S., and 

y«tfr«/J, lohavcB.con- C. of the lands in the county of JD, The conufee fucd 

iributory, he cannot ... 1-0 • t i % i e j 

fUid to the. fcire facias cxecution lu thc county of o. Only, and the lands ot if< 



that C. has been like- 
iviff omitted ; but mUft 
fue bis audit A jutrelA, 

F. Nat. 103.. Nota. 3 
Co. 14. 



Jo. 90. 2 Bulft. 14. 



are extended and delivered ; and the (herifFretuined upon 
thc extent that thofe were all the lands &c. which the 
conufor had in his bailiwick on the day of the recognlz' 
ance &c. and that no other or more lands or tene- 
ments &c. And J. aggrieved by this execution againft 
him only, fued an audita querela in the chancery, and 
had a fcire facias returned into the county of D, to have 
C cohtributary &c. And C. came, and pleaded this 
omiffion of the lands in the poffefRon of B. in the countjf 



[Oiib* Eitcuiioo* 115, of S. in abatement of the writ ; and tliereupon was a dc- 
^r T murrer in law. And by the opinion of divers jufticcs it 

^ ^^ ' \^ is faj no plea, for the plaintiff* is not bound perempto- 
rily to take notice at his peril of all the terre-tenants and 

(I3) in fare facias againft thc heir and terre-^tenants, the fheriff returned /. S, tehnp-tenant, 
whd pleaded jointenancy with two others, and holdea good ; and there it it faid that the 
tenant returned upon the fcirg facias (hall never have audita querela, where he may pleid 
jointenancy, or (hew other lands to be liable upon thc fcire facias ti, ^9. £/rft. in chancery Mo» 
Rep, 63, 64. [524] &c. Clerk*i cafe. 



{a) And by 16 & x? Car, 1, c. 5. § a. 
It is ena£^ed, that when any judgment, fta- 
tute, or recognizance ftiali be extended, the 
fame (hall not be avoided or delayed by occa- 
iion that any part of the lands or tenements 
exTendible, are or ihall be omiricd out of fach 
extent, faying always to the party &c. his re^ 



mcdy for contribution againft fuch pcrfofl &c. 
whofe landa &c. arc omitted. Bat by § 4^ 
this extends only to fuch ftatutes as arc for 
payment of monieit, and to fuch ettent as Aall 
be within twenty years after the ilatote, rt- 
cognizance, or judgment, had and obuiacd. 

lands 
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lands which are liable to this ftatute, but of his own &c« 

And the defendant here may well profedute his audita qut" 13- t^ H. >. a. «. b. 

reii to have contribution alfo of the other terre-tenants b "f! n«. loj. b^Mol 

&c. And fo the report was made in the Chancery by 5*4- 

Dyeb. and Manwood, Jufticts^ in the next EaJierT txmk 

**-See the like in the following cafe. 



(24)'T*HE conufor of a ftatutc nierchant enfeoffed fc- ^uditA futniA upon « 

-I. 11 J- r rt-'ij J ftatute mBrtbant fbalt 

vcrally divers perfons of his lands and tene- be direacd to the juf- 
tocnts. The conufce fucd execution againft One of them ftatutf/^^^f it ftaiTte 
only, he (hall have audita querela againft the conufce for ^^ ^*»« Chancellor. 
thisoraiffionof the other terre-tenants chargeable, to make P"^ ^«0 \ ^o«« t4o» 

, ., ^ , • • 141. 3C4 tandCro.£U 

tncm contributory to an equal and common execution : xcg. i AntUaiy. Giibi 
and the writ (hall be direficd to the Juftices of the Bench i^Tczv^l. "5*]^^ * 
that, audita querelA of the party grieved, and having called 9 H. 4. 140. Regiftei? 
before them thofe who fhould be called, they fhall make gf^'t. Fuib/t3i,*Voi! 
due and fpeedy completion of juftice. See the form of ^; ^;^^^;//' *; % ?; 
the writ thereof in the Regijler. foU 140; and for the cafe Audita <|u«reift 38. z 

_ - , . n . ^. . ^ . Bulft. 14. 5. E.3. !€• 

fee 45 £. 3. [17. b, pi. 9. J and Fttz. tit. Execution 127. 37. H. 6. 6. a. 

and 13 H. 7. fol. aa. But of ftatute. ftaple the fuit fhall F-N»t i3««>- 

be made in the Chancery by audita querela direded to the 

Chancellor or Keeper of the Seal &c. or by Jci. fa. di- 3 Co. 14. b. 6 Co. 14* 

reded to the flieriff&c. epiodfit lie, quare tenementa extenfa 

tM cum proficuis nudio tempore perceptis refe^ isfc^ 



4E Eafter 



[33^-^] Eafter Term, 

1 6 Queen Elizabeth* 



Saunders and Browne's Cafe. 

A ^\fc coAfpJriog with (2S)npHE wife with the fcrvant confpires the death of 
a ifcrvant to ^i}i i^« JL ihc hufband, and appoints time and placet 

Kolband, though he be « , . . . . 

killed in her abfcnce by and the huioand IS killed by the fervant accordingly, in 
pci*it*trcaron!* Secus of the abfcnce of the wife. This is petty tre^fon in both, 
ftTange'i!**"''^*'^"^ * HOtwithftanding the wife was not prefent, by the opinion 
ft Inft. lo. Fulb. 48. •. of divers Jufticcs : otherwife, if it had not been the fcr- 
iir*.' Dy." sl^^^7' ''^^^^ ^^^ ^ ftranger; as in the cafe of the murder of 
Br.TM(9ni6. 40 Aff- Saunders J of London, by BroWne, who was principal, by 

i5.Croinpt. 16. 8 EL * ^ , -r r > rr- r 

254. a. Dy. 103. the procurement of the wife of baundersy acceflary; for 
[' ^*r\l^k%'c* ^^ ^*^ ^°^ burnt (^a^ but hanged, becaufe Browne wu 
445] not a traitor, but a murderer &c. 

(aj By 30. G. 3. c. 48. the pumfhment of buroiog women is changed to hanging. 



Mich. 14. 15. EL rot. Manwood, Juftice, agalnjl My me. 

Waftc, for ten oaks, (a6)TX7'ASTE was affigncd in ten oaks, in eighty acres 
^tut^'dZn^hrit'^t^t^^ of land, fparfim crefeenus; the defendant, as to 

to divide ^^ fcparaiia and fixed them in the faid tenen\cnts to divide the feparait 
not allege the number clofei there &c. without exprefling the number of the clofes, 
hLttedVbc^witZ but only in three fold, &c. and without alleging a pre 
or that all the three fcription of old timcs for fuch kind of inclofurc, and 

were eipcndcd; and as .,,.,,, • 

•to the refidue " that Without alleging that the three * trees were all employed 
*^dZuna7tbctopr^ct in the fix pofts; and alfo he did not allege in faft that 
J:^54^ho"ie^^^^^^^ they were employed, s. « that the clofe, were feparoiedT 
ficientjuftificatioD, and pofts only fixed in the earth do not make a fcpara- 
Bcndi."°7?}^*^* ^'^'^ ^^ ^^ inclofurc, wherefore &c. And as to the re- 
Bend, fo. 41. I Inft. fidue, he faid that they were dry, hollow, and rotten at 
54. b. Dy. 37, pL 44. ^^ ^^pj^ ^^^ being fufficient timber for building &c. and 
L 33^« ^* J did not fay according to the precedents and entries j. that 
they were dead, not bearing fruit or foliage in fummcr 

&c« 
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ic. wherefore &c. And the opinion of Mounson, K.E.6r7. 
Harper, and Dyer, was for the three trees for the ^*^^***^- 
plaintiflF, becaufc it is not a fufficient juftificatlon for the 
caufes afprcfaidr Alfo there was another fault in the 
pica; for he faid, that the occppicrs of the land aforefaid 
have been ufed to come in and go out^ pqfia pradi£iai^ 
and this is impofEble; but it ought to be inter poftes pne-^ 
diaoi &€• And for the feven trees, Mounson and Har- 
per thought the plea infufficient for the caufe aforefaid ; 
but Dyer thought that it amounted to as much as the pre- c». Lk. 5J. t. 
cedents and entries before, becaufe the three adjeftives - • 

J, drjj boUoWy and rotten at the tops^ prove as much; But 
not hnng fufficient timber fir buildingi is not good forrti, for 
it may ferve for other ufctf, as to make pofts as above^ 
altho' not fufficient for buildinffs &c. 



Sir Nicholas Carewe*s Cafe. 



{*7)^. 



^ 8. in the 14 year of his reign, gave the manor a, «na w, wife Joaect 
of Blecbinglejf to N; C. Knight, and Eliz. his *? *■"? ^^ nftrCion i« 

•r < 1 , • 1 ^ , . . ,. . ^*** *^'°K* ^ having 

witCy and to the heirs male of their bodies, remainder i^u^ !■ attainted of 
to the heirs n\ale of the body of the faid N. faving the forfeiud, for *thc**iffile 
reverfion to the king. They have iffue F. — N. in the ^^ "^^'^ **^""*» 
20 year of H, 8. was attainted of treafon, and executed ; i And. 39. s. a 
and the attainder confirmed by aft of parliament in the ^'^' ^^* ^^'^^ 
31 year of ff. S. and ail his lands given by the aft to the ^ 
king, whereof he, or any other to his ufe, was feifed of 347. ' •* 

any eftate of inheritance, with a faving of their rights 
to all ftrangers &c, other than to the faid N. and his 
heirs ; but no entries are faved. The king feifed the ipa- 
nor, and by patent granted it over &c. Eiiz, died, an^ F. 
u fon and heir to him, claimed it of the Lord C H. of 
Effi. ^itre the ftatute of 26 H. 8. c. 13. in the laft ar- RaftjTrcafoni xs.. 
tide. And by the opinion of Wr AY, Saunders, and *^^"^*39« 
Dyer, given to the Lords of Suffix, Leicejier, and B«r- 
kigbf arbitrators &c. the entail was forfeited by the fta- 
tute of 26, and fo extinft after the attainder, and the 5 H- 7- 33- a. S H. 4» 
heir difabled ; becaufe he muft, in his lineal conveyance, Pouhoni36. SEl-ssi. 
make himfelf heir as well of the body of his father as of Ji^'^^'ptCoiuk.^xK 
his mother, wherefore &c. And to this opinion Cat- 
ITN agreed. And according to that opinion the faid ar- 

4 £ a bitratori 
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bitrators gave their award; with which F. and his eoUil» 

fcl were difcontcnted. And therefore ;it Leicejier Ptace^ in 

t* Hawk. P. C. 64*. the next Hilary Term, the faid arbitrators were aiTembled, 

fHHPC*c6i 

BacAb. 316 j * and the faid Juftices; and after long debate of the cafe 
between the coanfel of the aforefaid parties, the Juftices 
gave their opinions as above* 



mMm 



Middlcton's Gafe. 

A /ritizcn of LonJon (2S)iy|EMORANDCM, that One MiMeton, citiicfl 
rcfofing to ftand to the and baberdafher of Londorij fued one Ofiorm^ 

I^//riLcn^uT««fc1a^ Citizen and hdberdafher of * Lom&«, and lately 

c. B. a Mandamus was j^jg journeyman, in debt on bond in C. B, and was con- 

grantrd to reftore him. 1, , , n i 

4 Leon. 6i. demned* For which fuit, becaufe he would not ftind to 

u Co. 53. b. 98. a, the arbitfemcnt and order of dne Sir Rowland HawarJ^ 
* [ 333* *• 3 ^^^ Sir Li$nel Ducht^ Knights, Aldermen of the faid city, 
MiddUion was disfranchifed ; upon which he fued for re- 
medy 

(iS) Trin. 4 Jac, B. R. Tompfon v. Edmonds, [2 Rol. Ab. 456. pi. 4.] Cambridge is in- 
corporated by the name of mayor and bailiffs &c. and there is a claufe in their charter, that 
the mayor and burgciTes may difplace the bailiffs, lompfon^ who was one of the bailiffs law- 
fully eledled, was difplaced by the mayor and burgelTes, and came into E, R. and ihewed that 
he was difplaced by the difpleafure of the mayor, Edmondsj without caufe ; and although the 
charter warrants that the bailid^may be difplaced, yet being an officer of the king as a baiiiffitf 
he cannot be difplaced without caufe : and if there was caufc, that ought to be returned upoa 
the pluriesy in which is a 'vel caufam nobis Jignifices\ for none of the other proccflcs were reluni- 
Able ; and becaufe it appeared that Tompfon was removed without caufe, he was rcftored. 

Mich, 17. JiK. [2 Rol. Rep. 112. Cro. Jac. 540.] Chrijl, Warren in JB. R. fued to be rc- 
ftored to the common council of Coventry^ from which he was excluded. The mayor and 
council make return, that they have a cuftom &c. that the mayor and twelve of the council may 
ele£k or r^Hnove any at their plcafurci and fo juflify; and it was allowed good, for one of the 
touncil is eligible, but an alderman hath intcreft ; and in fuch caufe disfranchifement. [See i 
Salk. 430. I LordRa^-m. 391. 1 Bur. 525. Cowp. 502. 2 Term Rep. 541-560.] 

By DoddeYidge in this wfc of Middleton^ although the matter was in C. B, yet the writ of 
reftituiion was awarded oilt of i^. R, and the reafon is becaufe the court of S. R. is the moft 
high court for the prefer\'>tion of the peace, and it appcrtaincth not to any other; and as to 
that, he cited divers precedents that it hath not only the power to grant reftituiion in cafe of 
franchife, as Ba7g*s cafe ^11 Co. 9S.] but in the 'cafe of ofHces alfo. Bfl^M being town- 
clerk of B. wascnofen aldci ^pan, to put him out of his office, for they were incompatible ofiicea 
in one perfon ; he prayed reftitution to the office of town-clerk ; and it was granted. [See 
Dougl. 398. 1 Term Rep. 81. 777,] 

Middlecon was cholcn conftable, and r<Jie juftices of peace + ovfted him, and he was reflorcd 
by this court. Thcfc precedents were cited in Audley\ cafe, [Lat. 123. Noy. 78. Poph. 17^-] 
(it was in Eaft. 2 Car,B, R.) who J had a grant of town-clerk fhip in rever(ion,and the preicnt 
town-clerk being dead, the corporation grant the town-clerk fliip to one § Joy who was in pof* 
feflion, whereupon Audley had a writ of reftituiion granted by the juftices. Eaji. 3. Car. the 
Lord the King v. the Mayor »f Oxon. [Lat. 229. Palm. 40.] Harris being Mayor of Oxon* 
was depofcd and difmiffed from his aldcrmanfliip, and thereupon he came into B. R. and there 
prayed a writ of reflitution j and it was granted to hitn. 

6. £. 2. Clofe-roll, membr. 8* A writ ilfued to the mayor 3nd commonalty of Briflol, that 
where they had adjudged certain perlbns disfranchiftd of the ciiy, they ftiould now icftoic ihcm 
on pain of all that they could forfeit. 

f Of ig. 0/1/. ♦ Orig. attcuitn 6 Orig. icy. 
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medy in C B. to be reftored to his freedom again. And 
for that purpofc a precedent of B*R* before Fortes* 
CUE, Cbuf Jujilce^ in the time of H. 6. was found in 
thcfe words, " The King to the Mayor of the city oiLm^ 
" d»H^ greeting. Whereas Richard AncAU^ of London^ pew- 
*^ terer, according to the laws and cuftoms of our realm 
** of England J in our times and thofe of our anceftors, 
" kings of England hitherto, for all the liege fubjefts of 
^ us and of our aforefaid anceftors ufed and approved 
^' of, in our court before u$ by our writ hath impleaded 
^ Thomas fmvconerj qf Landany mercerj late efcheater of 
♦• our city aforeiaid, of certain trcfpaffes in that writ fpeci- 
^' fied| committed againft the faidiZ/Vi^ar^ as is faid; yet 
" on behalf of the aforefaidi^Viar^,ip our court aforefaid, 
^ bef%{{ \^y wc have received grievous cqmpUint, con- 
^ taining, that altho' th^ faid Richard^ from lopg time 
<f back, hath been admitted to the liberties apd f^ancUifes 
^ of the city aforefaid, the liberties and franchifes of the 
'* fame within the faid city to haye and enjoy as other 
" fellow-citizens have been accuftomed their ftate and 
" condition in the fame city to have and enjoy ; and he 
" the fi|id liberties and franchifes within the fame city, 
•^ as one of the fellow-pitiz^ns of the fame city, from the 
*^ time in which he was adipitted un;il h^ mov^d an4 
" profccuted his plaint aforefaid, for-the trefpaft afore- 
** faid, againft the aforefaid Thomas^ in our court before 
•* us, peaceably and quietly was ufed to enjoy and have, 
« you by reafoa of the moving of the aforefaid plaint 
" againft the aforefaid Thmas^ and the profecution there-i 
" of elfewhere than before you within our city afore^ 
" faid, do intend to caufc the faid Richard hi^ liberties 
*^ within our city aforefaid to lofe ; and have caufed the 
" doors and windows of the dwelling-houfe of the faid 
" Richardy within the fame city, to be ihut and bolted ; 
" and have impofed and caufed to be impofed upon him 
" many other burdens not to be bori^e, whereby the faid 
•* Richard is the lefs able to qhtajn juftice in his faid. 
** plaint of the trcfps^f^ aforefaid in our faid court before 

Trin, 17. y^c, [fvpra] JViamn of Coventry was disfranchifcd, aii4 the return was oFa fullom 
to remold an alderman at their picafarc, and ruled bad. So ' ' 

♦ Upright and AUicrman Lumlfy'% cafe. Wright was disfranchif^^d ii> the Court of Aldermen 
ind fined, and error thereupon out of chancery to ^ujlice DoiiDEK.lOGE and "Jujiiqt Winch- 
§ce more of that, £«>?. 3, Cor. B. if. 

4 E 3 "us 



C 333* 21. 3 Eafter Term, i6 Queen Elizabeths 

** us freely, as our Hcgc fubjcft, in contempt of us and 
^ to the great damage of the faid Richard, and to the 
" evil example in that behalf, and great derogation of 
** our royal crown and dignity, chiefly fince the prcro- 
. «* gative of our royalty which we and our anceftors 
•* aforcfaid have of right ufed, appcrtaineth to our royal 
** dignity as a right of our crown annexed to our perfon, 
** that every liegeman of ours who will profecute that hit 
" right before us fhould there freely obtain it without 
*r3T3.b*1 ** ^^y fcorn, vexation, * grievance, or impediment on 
** that occaiion, in- any way, by any one impofed on 
** him. We therefore command you, firmly injoining, 
^^ that if any doors or windows of the dwelling-houfe of 
*^ the faid Richard on that occafion ye have caufed to be 
** fliut up, yc do caufe them, without delay, to be opcn- 
** ed i and the faid Richard, or the complainant afore* 
** faid, and each of them by the occafions aforcfaid, not 
«* any wife molefting or aggrieving; and if any thing to 
** the contrary hereof ye iball have done, that ye do 
•* without delay to the faid Richard relax, and caufe the 
*« fame to be amended. — Witnefs J. Fortescue," 

[iBur. 5t5.] A like writ was made this term, but in a better 

form, direfled to the Mayor, Aldermen, and Sheriffs of 
London^ with words to reftore him to his former liber* 

' ties &c. 



Chapman's Cafe, 

c. arrifei t honfe to (2()) jnlCHARD CHAPMAN, feifed in fee of tw# 

MiwayttbastLloufih hoofcs in Beverley^ having three brothers ; by 

ZI'^}\1SZ7!^, ^^^ Ja* wi" i« writing had thefc words x. «*I will the 

maUs. This is an cftate <« houfc that /. F. dwelleth in, to my three brothers 

Uil to etch laccefliYeljr. , _ _ ', 

DcTifetoone brother on ** among them, and /. V. to dwell llill in It, and they 

rr1tL?rrr/15 •* to raife no fermc; and I will the houfe that 7ho. Cbap^ 

mft^h^hiM^^ ** '"^^ ^y ^^"^^^^^ dwelleth in, to him, and he to pay 

thederifor's family. «« to Cbriftophcr Chapman £.2 6s. Bd. to find him to fchool 

•* with, and elfe to remain to the houfe, provided always 

»8H. 8. 2C.1. T4T.C ** ^^^^ ^^^ houfes be not fold, but go unto the next of 

Cni.416. D.S. io7.a. « the name and blood that are males (if it may be) :* 

and fo died, living his three brothers.— -T. C. the dcvifee, 

died feifed without iffue ; the elder of the two younger 

brothers entered, and had iflae a fon, and died. It was 

a queftionj 
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% qucftion, Whether the fon or the other younger bro- 
ther Ihould have the houfe. And the next term the 
cafe was debated at the Bench, AnS it feemed to Moun- l^. 303- pi* 49- 2Kelu 
SON, Makwood, and DviiR, that the fon of the elder liXi\, " '^'* *'* 
brother fhall have the remainder, and that in tail to him 
and to the heirs male of his body &c. remainder to the 
younger brother, according &c. And alfo the firft houf© 
given to them three, between them, fhall be likewifc in 
tail in each of their Ihares; and the claufe or provifo, , Bu^JJi.a; 
that the tenants fhould not aliene, proves the intention 
of the devifor to make an entail, which eftate may not 
be legally aliened &c. And the words, ** or elfe ta remain ^ Co. fit. a. 
" io the bffu/i* s. family : which fhall be intended to the b^^^- Touch. 4*1, 

■' ' ' ^ Plow, quaer. 3 ^. in msM 

chief and mofl worthy and eldeft perfon of the family gine. i Hen. ui 461^ 
&c« And the words, that mr$ maUs, fhall be taken in the 
future tenfe; and the one to fucceed the other accords* 
ing to the courfe of the common law &c. And Harfeu 
to the contrary. 



(3o)TPHREE coparceners of a manor; and one of them A coparcener tentnt ia 

X 1 r ir ri- >•»>•/- ^**1 IcTies ft fine eomi 

nxade a teoirment of his part to one jf. B. in fee, ceo with warranty of 
totheufc of himfelf forthe tenn of his life, and after ^i\P5rte*for^^^^^ 
his dcceafe to the ufe of his eldefl fon and heir * apparent ^«f ^*^ »<« ^ I*'™"- 

, • . * *^ ted to aver contin nance 

in fee : and afterwards he levied a fine of the third part of of poTeflion againft this 
200 acres of land, 400 acres of meadow, 500 acres of paf- ment of recorV»nd » 
turc &c. (which amount to more, in number of acres, <J»^coniinuancc. 
than the whole manor contains) fur conufanci de droit come Ui^Sheph. Touch. 34 

(toquiil ad de'fon dtne^ with warranty of him and his ^\^^ - 

, . ^ . 3 E. 3. 3I.41.E.3. !«• 

hem, and took back an eflate by the fame fine to him- ^ r -1 

fclf for the term of his life only ; and afterwards he died, ^^ ^ 
and the fon entered. Whether the third part of the faid 
acres be fevered from the manor by this fine againfl tho 
heif, or he fhall be received againfl that fine to aver a • 
continual pofTeffion and continuance of feifin before the 
fine, at the time of the fine, and fince the fine &c. in .the 
tenement for term of life? that was the queflion^ And 
great debate thereof among the counfcl. And Plow- 
den, B&OMELEY S$licitory and Lovelace held flrongly, 
that this averment by him in remainder who was a flran- 
gcr to the fine, fhall be received, becaufc neither a party 
to the fine, 01 heir of the parties &c. And this they ThLi^^lly^Jut^. 
4 £ 4. pretend 
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»» |l- 4.85 Br. AYcr- prctepd by the opinion of 4 [£. 3. 23. b. pi. 21.] ♦ 11 ic 
h!4- 10. 9 E^^lKl^. 42 -E. 3. [9. a. pi. 8.] & 12 £. 4. [12. b. pi. 4.] & 8 H, 
EftTp. mV. \^V6: 4- 17- a. Pl. I2-] Afld Dyer, Saunders, Manwood, 
<< 19. Plow. 366. Jo. SouTHcoTE, Harper, and Catlyn, held the la^ 

3«, 459. 3 E. 3. 57. 72. 

Averaicni ij2. • cbar to the contrary, and that by thofe books : and that 

fuch fine amounts to a feoffment of record,, which njakes 

a difcontinuance of the rernainder or rcverfion &c. Seq 

in/ormeJon M% 3. £. 3. [4?. b. pl. 29.] where a ftranger 

to the fine which was not executed u by the words com 

<^ <jue il ad &(:• but n^ade a cmufance de droit tantum to 

the deforciant, and he granted and rendered to the co- 

14E. j.Bov^ 87. 6. nufor in tail, was not received to aver ne dona pas, but 
H. 4* 61. 19 {i. 6. 12. *^ 

was ^ftopped by fuch fine by the opinion of the Court, 

» W« 5- M. »• pajl. 42 [.p. 3.] fol. 2. inforvudon^ and ^. 5Q. in ^ta^ham^ 

title Jvcrtnifitf (31) And fee a good cafe of fuch aver- 
i^ E. 3. Girr. 37. 32 mcnt, EaJloT, 3^ £. 3. title Voucher in Fitxherlurt [pl. 96.] 
H. 8. i»."^9 H °6 iV. and debated at length ; and at length the voucher grantc4 
Atc^w"^. ^ ^ ^' "P^" voucher of himfelf for faving the entail, and thq 
remainder in tail, and as heir to the conufor, and affigncc 
to the conufee: but the Serjeant faid, that that was 
to aveid delay, and not by force of the law. And the 
cafe was, s. the baron and feme tenants in fpecial tail 
have liTue a daughter; the wife dies; he taRe^ another 
wife, by whom he hath iffue a fon, and afterwards they 
9 E. 3. 31. 33. H. 6. 18. Ityy 2i fint fur conu/ance de droit c^m ao fUf &c, and take 
back an eftate by the fame fine in fpecial tail, remainder 
Qver in tail, remainder (o the right heirs of the hufband, 
Afterwards the hufband and wife die, the fon enters, the 
daughter brings formedon^ the fon vouches himfelf to 
\s\^' *^ *• 9' ^ 3- fave the entail as heir of the conufor, and affignee of the 
conufee. ' The daughter averred continuance of pofleflioa 
Plow. 357. in the father &c. without this, that the conufee ever had any 

fbing &^. And by the better opinion fhe could not. An4 
t^^e fame cafe in cfFe£t is in formedon £. 42^ [£• 3. pl« 8.} 
* [ 334t bf ] fol. 2. ** where F^ijch fays, that neither privy nor ftran- 
7E, 3.251, ger Ihall have fuch averment againft fuch fine; and this 

»2 Afl:45. >yas adjudged there very lately. And t?"» ?• -£• 3» i^* 

writ of right, fuch ayernient was tendered againft fuch a 
iine levied between ftrangers, with a ngnclaim of the de- 
mandant, then being of fv|ll age, out of prifon, and within 
the four feasj and it did not prevail, but there was ad-i 
journcd. 32 E. 3. fi/9. FoHcbcr^ p. 96. 

Trinity 
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(32)TN an indenture of a leafe for years there was a Leafe on condition w^ 
X condition, or proviib» that the lelTee ihould not o^ any part, wfthoacd!^ 
affign or aliene the premifes or any parcel of them, with- if^^^^^^^^^ aiTcnaiio*^ 
out the alTent of the lefibr. The kflee by the aflent of of part, fliii hcniay rc- 
the leflbr alienes parcel, and afterwards he alienes the re- the whole. 
fidue without his aflent; and he for that re-enters into Fuib.p»ril.Lib.f. foii 
tfaerelidue. And it was doubted in B,R. whether he 6. 34.£.3.34.a.B. n* 
could do that, inafmuch as he had difpenfcd in part with o>^V3-^»M M"^^^^ 
the condition, which is an entire thing, and upon the ^^y- 3*- » Ro* Ab. 

' . ^' '^471. J4Ehz. 309, a. 

poitea, euria advifatur until this Term, And afterwards s^ro- 816. Mo. 205. 

the entry of the leflbr into the refidue was adjudged to 5v,J^h"',^^; ^^^'^^ai"^ 

be lawful, notwithftanding the difpcnfation of part of Condition (q.) aii the 

tbe provifo. 



Calthorpc's Cafe* 
(33)CIR Francis CiZ/ibor^, Knight, being feifed of divers Cafe of a conreyaaco 

O , J , ^ ^ • ...I. ^« r hy C. by eftate exccat- 

manors, lands, and tenements^ in the counties of ed with warranty to 
Hvfolk and Suffolky and of the manor of Nortbrnorioriy in f^T^r*i "/es in con^der- 
the county of B^rk/bhrcy having no iflues of his body; which ihouid be had fir 
^iont Edward- Caltbcrpe^ his coufin and heir-apparent, tween a coufin and heir 
*,the fon of his brother, by indenture tripartite, made of Lt^cVof fhc'Jlr! 
between the faid Sir Francis of the one party, and the *»"» ^"^ ^**»c^ ™f"»- 

* ' age nerer took place, 

faid Edward Cahborpe of the fecond part, and one Edmond and c afterwards mar- 
fVyndbam of the third part, bearing date the i6 day of seVMoor*ioirs. c 
Jmun,, the a5 year of the reign of King Htmy 8, did ''S^CbJi^i^L? 
covenant with the faid Edmond Wyndbaniy that one Edmond Ben. 114. 
Cahborpe^ eldeft fon of the faid Edward Cahborpe^ being 
then of the age of nine years, by the fufFerance of God, 
ihould, before the Feaft of Saint Michael the Archangel, 
in the year of our Lord 1540, * (which was fix years * f ???• a. 1 
after), marry with Elizabethy the daughter of the faid 
£dmond ffyftdbam^ if x\xp faid daughter would thereunto 

agree. 
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agree. And the &id EdmoHd ffyndham made the like co« 
venant with them . for his daughter, if the faid Edmond 
Calthorpe would thereunto agree. And the charges of 
the marriage and apparel to be at the feveral cofts and 
charges refpeftivfcly of their fathers. In confideration of 
which faid marriage to be had and folemnized, and other 
covenants, bargains, grants, payments, promifes, and 
agreements, for and in coniideration of the faid mar- 
riage in the faid indenture afterwards fpecificd, the faid 
Sir Francis Calthorpe alone did covenant with the faid Ed^ 
mond fVyndham alone, that he, before the Fcaft of Saint 
ATtcbael the Archangel, then next enfuing, fhould make, 
or caufe to be made a good and fufficient eftate in Fee 
fimplc of the faid manor of iNortbmortonf in the county 
of Berkjhirey and of all his lands and tenements in the 
counties of Norfolk and Suffolk^ to Richard Southwell and 
others, and to their heirs, to fuch ufes and intents as in 
the faid indentures thereafter enfued, vi%^ of the faid 
lands in Suffolk to the ufe of the faid Sir Franenznd Dame 
E/izabitb his wife, for term of their lives, and the longer 
liver of them^^ without impeachment of wafte ; and after 
their deceafes and carnal copulation had betwixt the 
faid Edmond Calthorpe and Elixabetb fFyndbam^ then to the 
ufe of the faid Edmond and Elizabeth^ and of the heirs of the 
body of the fame Edmond, lawfully begotten upon the bod j 
of the fame Elizabeth; and for default pf fuch iflue, to the 
ufe of the faid Edmond in general tail, and for default of 
fuch ilTu^s to the ufe of Edward Calthorpe his father in ge« 
neral tail, and for default of fuch iffue to the ufe of the 
right heirs of the faid Sir Francis^ for ever; and of part of 
the premifes in the county of Norfolk f and alfo of a& 
much lands, tenements, rents, and fervices of the faid 
manor of Northmorton as fhould amount to the clear 
yearly value of twenty marks, to the ufe of the faid Sir 
Francis and Dame Elizabeth^ and the longer liver of them; 
and after their deceafe to the ufe of the faid Edward Cal'^ 
thorpe for term of his life ; and after his deceafe and car- 
nal copulation had betwixt the faid Edmond Calthorp and 
Elizabeth fVyndham^ then to the ufe of the fame Edmond 
and Elizabeth, and of the'heirsof the fame Edmond \n fpe- 
* [ 23 c. ]). 1 ^^^^ * ^*i^ ^^ ^^ aforcfaid ; and for default of fuch iffue, to 

the 
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Ae ufe of the fame Edmtmd in general tail ; and for de- 
fault of fuch iffuc to the ufc of the faid Edward Calthorpe 
in general tail ; and for default of fuch iffue, to the ufe of 
the right heirs of the faid Sir Francis for ever. And of 
the rcfidue of the lands in Norfolky and of the refidiie of 
the faid manor of Northmorton, over and befides the faid 
twenty marks, to the ufe of the faid Sir 4ra«r/i and Dame 
Elaahetby and the longer liver of them ; and after their 
deccafe, then to the ufe of the faid Edward Calthorpe^ and 
of the heirs of his body lawfully begotten; and for de- 
fault of fuch iffue, to the ufe of the right heirs of the faid 
Sir Francis for ever. And of the refiduc of the lands in 
Noffc^k to the ufe of the faid Sir Francis only for term of his 
life without impeachment of wafte ; and after his deceafc 
to the ufe of the faid Edward Calthorpe in general tail ; and 
for lack of fuch iffuc, to the right heirs of the faid Sir 
Francis for ever. Item a provifo, that if it fhould happen 
the iaid Dame Elizabeth to die during the life of the faid 
^ir FroKcisj that then the faid Sir Francis might at his 
plcafure give or bequeath any of the premifes (not ap- 
pointed for the jointure of the faid Elizabeth IVyndham) 
to fuch wife or wives as he Ihould fortune to marry, for 
term of the life or lives of fuch wife or wives (fo that the 
fame did not exceed above the clear yearly value of four- 
fcorc marks). And another provifo alfo, that he by his 
lafk will might give or bequeath the iffues or profits of 
fome of the lands in Norfolk for term of twenty years, for 
payment of his debts and performance of his will. Item 
a covenant of the faid Sir Francis to the faid Edward CaU 
tborpfj to fufFer all fuch lands as fhould defcend or come 
to him as heir to Sir Philip Calthorpe^ immediately after 
his death to defcend or come to the faid Edward Calthorpe 
and to the heirs of his body lawfully begotten, accord- 
ing to the old entails thereof had. Item a covenant of 
the faid Sir Francis to the faid Sir Edward Calthorpe only, 
to make further affurancc of the premifes within the fpacc 
of two years, as by the faid Edward Calthorpe^ and at hit 
cofts and charges fhould be devifed, according to the 
true intent and meaning of the covenants aforefaid. Item 
a further condcfccnt and agreement between all the faid 
parties^ that the faid Richard Southwell and the others, 

after 
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after fuch alTurance made unto them of the premlfest 
Ihoulcl, from ^ and after fuch eflate made from thence^" 
forth, ftand and remain ftill feifed, without making after 
that any eftate to the faid Sir Francis^ Edward Caltborpr^ 
or Edmond Caltborpe^ or to any other pcrfon or perfons, 
by matter in deed, or of record, whereby any ufe, right, 
intereft, or title of the premifes fhould be extinguifhed 
or altered (except it were by the full confent of the faid 
Edmond fVyndham)^ And in coniideration of the faid mar«> 
riage to be had and folemnized, as is aforefaid, as alfo 
for the other covenants and agreements in the fame in** 
dentures of the part of the faid Sir Francis to be per- 
formed, the faid Edward Calthorpe ftiould by the inden- 
ture pay 200 marks to the faid Sir Francis i which was aU 
paid. Item. A covenant of the faid Edmond Wyndham to thq 
faid Edward Calthorpe to pay him an hundred pounds at 
a day for the fame marriage ; and if the n^arriage took 
none efFe£^, the fame hundred pounds to be repaid again,^ 
The fine is T. %j» H. as by the indenture more at large appearetb. An4 %€*« 
Laincs, Rcdharo^"and cording thereto eftatcs were executed by fine and rcco-i 
'^^^^*^' very, had and fufFered by the faid Sir Francis to the faid 

Richard Southwell and the other feoffees for the faid mar- 
riage, and of, for, and concerning the accojnpVifhroent 
of the faid manor of Nortbmorton before Michaelmas then 
next enfuing; in which fine there was a warranty of 
Py- 3o*« the faid Sir F. and of his heirs againft himfelf and his 

heirs ; which recovery and fine afterwards were averred 
by thecounfel in evidence to the jury to be to the ufea 
and behoofs contained in the faid indentures, And alfa 
the payment of the aco marks ; but no annual value 
of the faid manor of Northmorion was expreflly declared 
in evidence by the counfel to the jury, nor mention 
f 9 E. 1. Grints 93. of any ele£tion made by any pcrfon of the faid an«s 

21 H. 7.8. b. Co. Lit. , , ^ ^ -^ *, , , - , -.J. 

}• Py. x8x« nual value of twenty marks ; and that therefore the faid 

feoffees would fland fcifed of the eftatcs aforefaid to the 
ufes aforefaid, until the ftatute ofay H.i. [c. 10.] of tranf- 
ferring ufes into polTeflion was made* And after that, the 
faid Dame Elizabeth died, after whofe death Sir/', took his 
wife, one EU Barneyy and had iflTuc by her one, /^. Cakb* 
who is no\y living; and that after this the faid Sir F. died,^ 
iifld Ui? faid E. Caltb. and PF. Calth. hotb, furyiyed him; 

and 
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and that no marriage or carnal knowledge was ever had 
between the faid Edmcnd C. and EL fVjnd. Now whe- 
ther the nfes of the premifes always continued, or were 
determined, fo that the faid Sir fV. C as fon and heir of 
the faid F. ought to enter and enjoy the premifes as a fee. 
fimple» defcended in poifeiGon from his father; or that 
the faid Ed. Cabb, and his heirs in tail, as in remainder 
after the deceafe of the faid Sir F. (hould or might enter 
aod enjoy them, by virtue of the indenture, fine, and re« 
covery aforefaid, or not, was demurred in law tipon the 
evidence given * upon the iffue of not guilty in an ejec^ * [ 336. b.^ 
tmijtmue. And it was argued at the bar fno and eontray 
but not at the bench ; but it feems that the cafe is hard 
for fViiUam Caltborpe^ the fon of Sir F. C. And for the 
argument of the cafe, fee thcfe notes following: — Firftly, 
A plain intention of all the parties, and a hope of a mar- 
riage to join the heirs and heritage of the Catthorpes to the 
blood of the Wyndhams. — • 2. In confidcration of which, 
eftates were executed to divers ufes; but to the perfbns 
who (hould be married, no prefent uie appointed untit 
marriage and carnal knowledge firft had ; which being 
done, the ufes to continue in their pofterities, and in the 
collateral line of Sir Francis C. and not in his lineal fuc- 
ccffion. 3* Thefe eftates and ufes never to be changed, 
altered, or eijtinguilhed without the full confcnt of Ed- 
mvid IVyndbam ; which was never obtained. 4. A provifo 
for a iointure of any wife of Sir Francis C. for term of ^ q^ j^^^ ; 

life only ; and another provifo to declare his will for ao »o Co. 76. b. Pincju 
•' . . fo. 9. a. Dy. 90. pi. 9# 

years. 5. Money paid for remainders, and no prefent pof- i inft, *c4. 1. 

fefiion. 6. The charges of aflurance paid by the coufin and 
heir-apparent. 

(34) A confidcration is a caufc or meritorious oc- 
caiion, requiring a mutual recompenfe, in faS or in - 
law. Contracts and bargains have a quid pro quo. Ex- 
changes, annuity for counfel or fervice, rent fervices, and 
tenures for demefnes of lands, as frank-almoin, frank- 
marriage, homage aunceftrel, for warranty and acquittal, 
common for caufc of vicinage or fervice, demife of the 5 e. 2. Cui m ▼!» 14.* 
wife, caufa matrimonii prabcnti &c« Alfo the mode of giv- 
ing adfacitndum talt qutd^ or ut facer et taky ad intentiOTtenty or 
tu intentione ut &c. ad effe^ium : condition, confiderations, 
executory, future, and continual, and confiderations exe- 
cuted 



2. 4.E. 3* 54.. ti H. 6^ 

2. 
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cuted prefeut, done and determined on one part». Feoff- 
ment to inftruft the feoffor in a my fiery or art, the 
feoffor dies before inflruftion, the heir (hall not re-enter, 

Dy. 319. xo. E. 4. 10. 21 £• 3, [i 1 b. pi. 2.] Grant of an office, and for the cxcr- 
cifing of it a fee, the office being determined, the fee de- 
termines lante 259. a. pi. 18.] M. 5. E. 4. 7.[8. b. pi. i.] 
& 20. £. 4. {12. a. pi. 15. 18. b. pi. 8.] an ufual or ac- 
cuflomed attendance of a corodian upon the fupenor of 
the monaflery upon feftivals not performed, determines 
the corody« it being a reward for the attendance; but a 

u^i^uX%4^^il ^^^^^ ^^ ^^ ^^ *^ fuperior fufpends that. Exchanges, not 

4. 19, 20. 39. Plow, executed on each part at firft, are defeafiblc, 9 E. 4. [38. 
pU X7.] A portion of tithes granted by indenture for 
ever, without challenge or contradidion &c. And an an- 
nuity granted for the portion aforefaid &c. Alfo, a com- 
pofition by the ordinary between two abbots for tithes in 
variance; the one to have the tithes in fee farm, the other 
to pay slnnually 20s. ^^ as long asbe Jball have andpfrcdw 
* t 337' *• ] tbcm,^* the tithes are refufed for the 20;. * yet the 201. re- 
main ; difference when the confiderations precede the gift 

Djr- 76. and contra; and when it is exprefTed by one man and in a 

^ ^ *'* deed, and when by another man in a deed &c* H* 8# 

H. 6. [23. b.] Alfo to have a way for my life, I give 
an annuity of 20s. without limiting how long the rent 
(hall lafl that is only during my life &c. Alfo a termor 

P«rk.6o.a. by indenture in confideration of 10/. to be paid at the 

next Aftdfummer granted his term, he failed of payment 

3 H. 6. 7. «. &c. he may not rehave his term, being no condition 

* ^^' therein. The like is 2 1 . H.'y. [6. pi. 4.] of a bargain of 

ceftuy qui ufcy no day appointed for the money, the ufc 

pafTcd clearly, and the vendor put to his a&ion for the 

By. 169, pi. »s. money. (35) Alfo a rehearfal of a confideration pafl, 

whether it be true or falfc does not difTolye the gift as, 
becaufe hi ferved trn in the wars abro^dy I have given &c. al- 
though it be falfc is not material, by BraSon^ in modis di- 
nationum even in the cafe of the king, according to /i«- 
berbtrt E. 26. H. 8. in the end of a traverfc, fol. i« And 

n9ir.455.a. Py. 351. in Feb^ 18. Eltx. the title was determined by the award 
of the two Chief Juflices, and an annuity of 30/. in taili 
and alfo of 10/. during life to the Sbthonsy the father and 
fon; and 180/. in money were given by the Caltborfi 

lineal 
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Coeal heirs for redemption of the title of Sbelton^ one of 
the coheirs of Ed. C. &c. 



Humfrefton's Cafe. 



(sftrpi 



^HE manor of Humfrefton was conveyed by one H. conTqrs by Lttm 
fV. Humfrefton to make his wife a jointure, by a body, Md^llfierwtrfj 
deed in Latin, made by his recovcrors, to himfelf and to his ^^^"^^Ich X ^don^o 
wife for term of their lives, the reverfion feniori puero of the e/J^ tbiid. Puer9 
the body of the faid fV. and the heirs of his body law- or either fez, and an 
My begotten, remainder thereof to the huftand in tail ^^^ ^J^f'Tjo^^ 
general, remainder over to on9 Kinerjley in fee &c. And ^^^ 
afterwards by indenture between him and the {ziAKinerJley^ \ And.*4c?^' 
inEngS/b, he covenanted that he and his wife (hould levy i^*®"* *^- >s. C. 
a fine to B. and C to the ufe of himfelf and his wife for Ben. a^. Mo. 
term of their lives, remainder to the ufe of the tldeli child of '°^* 

, Coke 103. b. 133. 

the faid fViUiam^ and of the heirs of the body of fuch 4 Mar. 133. h. Davis 
cldeft child, remainder over as' before; and the fine was ^^* '* 
levied accordingly. And afterwards the wife died with- 9 H. 6. 14. t. 
out ifliie; the hufband took another wife, and by her had 
ifiue a daughter the eldeft, and a fon the youngeft; Opinio47. E.3. 16. 
Which of the two Ihall have the remainder, was demur- 5 E,™*B.'if. 0.415!** 
red in law in B. R. and argued this teVm, and in the 
term of VktiLt Eajier \ where by the opinion of South- 
cote and Wray, Q>iefjuftiety the daughter and not the BcndL 193. accord.'. 
foa (hall have the remainder; for that was the intcn- **^°* "*^* 
tion of the anceftor as they thought, although puero in ^^^ ^^.^ ^ , b «c Mr 
Latin is intendable rather of the male fex than of the Hargravc* note (3) 
female; and yet many authors and writers in the law 
have taken the word indifferently for either gender &c. and 
the eldeft child is the daughter &c. but GawD Y e contra. 



* Brook againjl Mafon. * [337. b. ] 

(37) A DilTeifor of lands in three vills j. A. B. and C in Difleifor of taods In A. 

one and the fame county, levied a fine with pro- ^^unty, ^iv fed .'fine of 

clam;^tions of the land in J. to the ufe of a ftianger who ^^« '^^ ^- ^"^y "^ 

entered, 

(37) Michn 4a. 43. Elt%» B. R* between «$< Ooedman leHee of Sir *fhomas Pope and Gerners 
lefice of 7rttpps, upon evidence in ejeQione firmas it was ruled by the Coun, that if a difleifor 
&c. make leveral leafes of parcels 5. of divers meifuages for years to feveral perfons, the entry 
imo one in the name of ail is good for all } ochcrwife it it if the lefTees were for lives j and io 
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the diflfeifee into B. tnd cntcrcd, and was fcifcd accordingly. And afterwards 

^iuUlI^?fo^^Vofe' the diffcifcc within thc fivc y6ars affigned one autho- 

» A. rizcd by his letter of attorney to make entry into all thc 

Bca^ta Kiliw. ] Utids in J. B. and C. : and the attorney made his entry 

*i^* vT * ^"*** f ^' ^' into B. and C only in the name of all lands in J. B. and 

aS. «• Bea. I ... 

14* J C. And upon an ifluejoinedy whether the diflfeifee (hall 

Ffilllr.'Ab, 4*']'^ ^^^ ^°^^^ ^^^^ *^ ^^"^^ ^^ ^* ^"^ "°^» ^" matter is found by 

Co. Lit. 152. b. Mo. fpccia! vcrdia in trefpafs brought in A, ; but the jury did 

JrBUz.^83! i^ ^o. ^^^ ^^y exprcfsly in their vcrdift, that faid vills of A and 

Aff. 16. C. arc in the fame county, nor in what county they arc. 

7/ C^^ 4i'^'i5'EHL ^"^ ^^ opinion of the Court was, that the entry is not 

^^"*- **• fuflicient for thc lands in .^. becaufe ctfiuj nut ufi who is 

the conufee by the fine, is in by title &c. Wherefore 

the plaintiiF had judgment to recover accordingly. 9. i/« 

7. 45* [25. b;] agrees. 

In B. R, in thc (aine term it was ruled between 4» Datton Icflee of Hubbert and Uammwd 
Browne, that if there be feveral iefTees of feveral parcels claiming under one title, eocry upon 
one parcel in the name of all is good for all. Hii. 22. Jac. Rot. 133. and adjudged Eafi. 1. 
Car. B. R. Lady Argall and Che^ne*% cafe [Pal. 401. Lat. 71.] in ejeQlone Jvrma:^ three feveral 
parcels of land in one county, Lailj Argall leal'cd them to three feveral perfons who brought 
the a6Vion, and the term was in three feveral leffees of Cheyney^ the lady made a leafe and de- 
livered it as an efcrow to J. S, and made a letter of attorney to J. 5. to enter in her name into 
all, and to deliver the deed to her lefiees as her deed, and he entered upOn one leffee in the 
name of all the land, and Jones, Dodderidge, and Crew, That it is good, becaufe the 
fireehold is in one only, and becauie in the fame county. 

Irin. 22. Jac. Rot. 1037. apd adjudged Eafi, i Car. B. R. Caiy v. Sir IVtlUamFi/h [Noy. 77- 
Lat. 82.] ejefbnent of one clofe, is ejcfbnent of all. 



Land IB given to a par- (38)T AND was givcn to a parfon of a church and to 

ion, and his fuccelTors JL^ % ' r rr /-t /-j^t. » 

.to find lights in the HIS fucccuors, parfons thcrc, to find thereout 

wWe renS&c*! common lights and torches in that church for ever. And 
till I. E. 6.C. 14. Ac. in the 28th yeslr of H. 8. the parfon there made a Icafc 

ceptance of the rent by ^. * i.» J 

his fucccflbr after that of It to onc for term of lifc, rcfcrving a rent to him ana 
pa*ientee*or*the*king ^^^ fucccffofs. This rent was employed to find the lights 
may eater. ^j^^j j ^j^^ ftatute of I . £. 6. [c. 14. § 5.] concerning thc dif- 

Hob. ^i^ij^', *5 Co! folution of chantries, obits, lights &€• And after thc ftatute 
V.'^t Leon" S!*' ^oki *^ ^*^^ P^''^^^ rcccivcd thc rcnt of thefaid leffee. And noi«r 
51. ai 7 Co. 8. a. lately the queen hath granted the lands by letters patent ; 

Raft. Mdnafler. 13. ^•',., . ^ .* , * ^ t t. *.*.. 

Vy. 51. pi. 17. 140, pi, after which grant the parfon died j and after that thc paten- 
roim di uies CM^ ^^^ entered upon the leffee. In trefpafs, upon a fpccial ver- 
*' ' dift upon not guilty pleaded, it was doubted whether the 

chtry wis lawful or not* ^/^rr of the faving of thc a& 
of I. E. 6. And afterwards in thc end of thc term thc 
opinion of the Court was, that the 4ntry was lawful as 
well for the queen, or her patented, as it would hava 

been 
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hctn for the fucceflbr, if the aft had not been made; and 
jadgment was given accordingly. And the acceptance 
of the rent before, by the parfon, was void, for then ho 
had not any reverlion in him* 



(39)A 



Wotton a^ainji Cooke. Hii. 16. ei. rot. 925, 

WRIT of covenant was brought by T. tVottm as Three porchtfe jointly 
fon and heir of Sir E. W. knight, upon an in- "^^^^thtktl^t^a^ 
denture tripartite made between the faid Sir £. Ifomn ^^^rUirutt^orym^^ 

■^ ^ ^ f«« for Che funriTorte 

of ihe one part, and Sir A* C. Knight of the fecond part, n«k« <"»ch conveyance 

andMafter Dantt of the third part, coheirs to Sir £'• Belhr- «s they (ball dcviie. 

11^, Knight, reciting, That whereas they held divers lands '^^^'riXVZ 

in coparcenary, and alfo whereas they at their equal and vor,an<itho»nottpiie». 

^ ' ^ * f d to the land, goet 19 

common charges bad purchafed divers other lands in fee, the heir, who on tender 
to the intent that they and each of their heirs (hould ^fu*fai** w*^e*r"Jte*'it, 
have and enjoy one juft third part of thefe lands, as well TL^^^t^^^I^l^ 
as of the lands in coparcenary, each of them covenanted ^*»«'« the Uoda He, or 

J J If f . f . * /T< ^\i^vt the tender wit 

and granted ta the other s^ war heirs and ajjigns ei eorum made; and the time of 
utrique^ to make (uch conveyance of the third part, to the naL^'o^tW.^^^^^^ 
heirs of them who (hould firft chance to die as (hould «f be mentiqaed in thf 

dechratioQ. 

bc*dcvifed by tliem, and at the cofts and charges of the rBcndi. 128.] ^ 

dcvifor &c. And faid in faft, that the faid Sir E. W. Sir i^^^^^^'-j^j.^^ } ^ ^ 

A. C, and Mr. Damt purchafed a redory and a manor Bendioie ca. 88. (b. 41. 

in the county of fVarwick to them in fee, and that Sir E. ^ ^*'- ?• ^^' 

W, and Mr. Z>. were dead, and Qwi^furvivcd them, and * L SS^- *• ]) 

was feifcd of the whole in fee by furvivor(hip ; and fur- . 

ther faid, that fince their deaths, T'. IV. the now plaintiff 

at fuch a place in Kenu tendered a writing indented^ 

containing in it a bargain and fale for igj. paid, an4 

other coniiderations of the third part &c. deviled by him« 

felf, and at his cofts, to the faid ptaintifFand his heirs, to 

be fealed and delivered as his deed, to the intent that \\ 

ihould be s^fterwards enrolled &c. to do which Sir A. C^ 

itfufed, and fo broke the covenant &c. And the defend* 

9nt traverfed the tender > and by a jury of K. it was tried . 

for the plaintiff with damages 2000^ And in arreft of xp^- y at. 9 H. i. 
•j • ,,,. 1 r rt 45. Dy. 310. pi. 80. 3 

judgment it was moved, that the time and perlon of the Cro. 834. jC<^i^ik 
vendor of the lands purchafed ought to be alleged cer- '^^* 
l^nl^, ^fo that tbf word if^nW in Latini is (onjHn3m^ 
4F W4 
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and not feparattmy but the word fhould be akert eorum. 

Alfo that this a&ion docs not lie for the heir, bccaufe the 
rsre I Br Ch. Cif. <^ovenant IS not annexed to the land &c. but is a perlonal 
364] covenant, and given to the executor, and not to the heir 

Bil'cot^;aiU49!^''^' ^^' ^^''^ ^^^ plaintifF hath alleged in the count the 
I? E. Account X <6 P^rchafe of the laid lands in the county of IVanvlck to be 
4 Leon. 190. in Kent^ which is not intenible. But notwithftanding 

this judgment was given by the Court for PVotton on the 

laft day of term, but with flay of execution &c. until it 
2 Ro. Ab. 424. Dy. 14. is granted by the Court, And in truth the tender of the 
.. 2 Co. 3. b. iadenture, and the rcfufal was in fVeJiminfttr^Hall. And 

[i Wood Conv. 451. o- ^ x> • 1 . /I , 1 • i- 1 . 

but fee Cro. El. 9. Cro. ow A* C, required time to Ihcw that to his counlel to be 
Cy.299.] advifed thereupon: but this was not allowed, for the 

3' H. 4. 4* 

26 H. 6. CoTenint 19. ^^^cnant was peremptory j. to be performed immediately 
B. Liew. 76* at his peril. And alfo that T. fVotton was at his liberty 

to bring his writ of covenant in Kent or MiddUfex. And 
in the next term Sir J. C. brought a writ of error; but 
the aforefaid judgment was affirmed in B. R* in HiUaj 
Term, 17th of the now Queen. 



Whifc''^rid* blfore (40)OHEEP ftolcn arc driven by the thief, in the night, 

feizurc (irays into ano- luto a frauchife which hath waifs; where the 

iliaii have it!^°° ''^ thief with the (beep lighted upon travellers, s. birders, 

5 Co. 1C9. a. Hutton who upon fome converfation fufpefled him* and faid, 

izH. 8. 10° Br.Earay ^^^^y would have him, with the fhcep, go with them to 

xi.B. N.Q. 217. tjje town; but he upon this fled, and waived the (heep; 

and they followed him, but could not take him for the 

darknefs: and in the mean time the (heep ftrayed into 

another franchifc which hath cftrays, where they are 

feifed by the bailiff as cftrays: and noruit;or claim is 

made by the owner within the year and day :— ^ar^rrf to 

^ P 01-1 which of the franchifes the fheep are forfeits ? And it 

L 33 • 'J fccmed to Gerrarde, Attorney General to the Queen, 

F.Nat. 91. b. juftice of Affizc within the counties of //«if/i«^A» and 

E.J S'b^"Br*EflrIy ^^^Md, With Catlyn, Chief Jufticc, then abfent on 

8. R. 77. 10 H. 7, 6. account of ficknefs, that the fbeep (hall be forfeited to 

b. 21 E. 4. 16. l-itz. - _ ,^. ^ ,.-.^, ./. •!/! J' 

9?. b. the Lord of the frahchifc * of the waifs, notwithftandmg 

(40) Noy, Attprncy- General affirmed that the book of F. Nat. 91. and others, >vhich fay, 
that he who has the manqr ought to have a writ of trefpafs for them, and that without any 
feizurc, fliould be undcrftood qf trcfpafs on dip pale, as appears by the boojc of EKtriis whcro 
title is made, [i Term Rep. 480.] 

the 
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the non-feizure, for by the waiver alone, without feizure, 
they fhould be forfeited to the Queen, if no franchife [So of the property of 
had been granted : and the fame liberty hath the Lord 113*^14?] ™ *^ 
of the franchife 8fc. But the opinion of C atlyn after- 
wards was contrary ; ajid that without fei?ure no property 
is changed by the waiver &c. except in the cafe of the 
King by prerogative. And in the Book of Entries^ fol, «*» [Raft. Em. 682, 683.J 
^11, good pleading in trefpafs for goods waived wlihin 
the fanduary of St. Martin U Grand^ London. 



Michaelmas Term, 

Frpnj the Morrow of All-Souls. 
X 6 $t I 7 Queen Elizabeth. 



(4i)TF an infant plaintiff by ^r^AWn^v, after his full An infant fulnj by fro- 

I - ,- ji /••^j '^^" ^"'V, on noil fu it, 

X age make attorney, and afterwards be nonfuited, fljaii not be amerced, 
Ic Ihall be amerced : yet if he had been nonfuited before f;";,^^,^ inoln^^^^ 
bis full age, he ftiould not have been amerced, becaufe [jenk. Cent. 6. c. 54.] 
he is within age; by the opinip^ of Fyimer, Pr6thono- Fitz. 17. h. R. 505. Br. 
tary, and of the Court, AC 18. 5 Co. 49. a.' 

8 Co. 6r. I Ro. Abr. 
SI4. (L) 6, 9* X Bom. X 72. X foft. ia6. b» % KcW? 698. [Cro Car. 4x0. i Med. 47^ 296.} 



m 



MA? 



T mffiu- twdve of the panel »pp..red, and jj«';;;.''i"3^„t; 
not one of them was of the hundred ; wherefore and added to the princi- 

- , pal panel— w. if good ? 

all the twelve upon challenge were [found] out of the ,000.103,104, Raft. 
hundred: whereupon the plaintiff prayed a /^a/w^/ifc/rcwOT- Jurors x 7. Dy. loo.b. 
JIantibus hundredors, and had it; and four hundredors re- ff^i,",^^ antej^'^' *^* 
turned and fworn, and eight flrft of the principal panel 
in order fworn alfo, and found for the plaintiff. It was 
moved in arreft of judgment, that this trial was not legal 
and fufficicnt according to the ftatute of 35 H. 8. c. 6. 
See the like Af. 7 & 8. £/iz. foU [245. a. pi. 64.] Salo^. 
J)ctwcen Lady Maltravers and PowcU 

4F2 (43). A 
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Eaft.16.Eiiz.roc.151x- 

A prebendary makes a fA9) A prcbcndarv of Sorum iTiadc a Icafc fof fcvcnty 

Icafc for 70 years, ihe ""^^^ JX \ f 

Biihop and Chapier ycars I and the Bilnop being patron and ordi- , 

Yaid ^^oad ^TytlnSx- ^^^^^ ^^^ likewifc thc Dcan and Chapter, confirmed the 

*h "i"."*^ ^'^'^ ^""^ ^^^^^ ^^^ ^^^ ^^^"^ °^ 5^ y^^'^^ °^*^ enfuing only, and no 
more. And the fucceffor, pretending the leafe to be void 

{Bend. 238.] 1 5 Q by the death of his predcceffor, entered upon the leffec 

I And. 47. / . , . , I . . I J 

Sees Co. 81. a. Within thc 5 1 years, upon which there was a demurrer 

[ante 51. b. pi. 4.] in law. The effeft of the words of thc fevera^. confirma* 
Q^ ^ tions were thus, j. "And we /. Bifliop of 5. and thc 

3^U.8.5s.li, #< Dean and Chapter, thcdcmiiip aforefaid, and all and 

f« Angular in the indenture aforefaid contained (as to 51 
*? ycars next to come, and no longer) ratifying and 
f* agreeing thereto, our affcnt and confcnt do cxpreflly 
** g'y^ J ^^^ ^^ ^o approve and ratify them fo qualified 
5* for the fpace of thc faid 5 1 years only, and no longer, by 
5* the tenor of thefc prefents &c." This f k^^^ by the opi* 
nionbf all the Court, during the 51 ycars is not difputable, 
* [ 339. a. 3 but * thc confirmations fpr that time are good and fuffi- 
^Co»79.8i»8». cient; but after thofc ycjjrs it may be queftioncd whe- 

ther they arc good for thc entire term of 70 years, or not? 
mis le»(c w«*« '•y Wherefore judgment was given without any argument 
and Cok^, to have been at thc bar or bcuch accordingly, except G£f frly, who 
whjch fee^ 'aud' a Bi. ,was of opiuion, that the confirmations were clearly void 
Ab^s'V'*^* 3 B*c. in ^Yit whole, bccaufc the dcfnift for 70 years was not 
cpafir«|ed. 

f Orig. (afi» 

* 

: — ■ . .1 1— > > . . ■ 



Blackaller againj^ Martine. 

A. tenant for lifr, re- (44)'TpENANT for term of life, remainder for term of 
rToi^llrtoVlnS J^f^» remainder in tail, remainder to the right 

mnainder to B. in fee; jj^i^j of thc tenant for lifc in remainder. The two tcr 

If A. and B- join in a ...... .^ ■ 

fcofiineni by d.ed, it is nants for lifc join m a deed, by which they gave, demifcd, 

a forfeiture of both their , e \ • • e fi- iii^^ c 

|ife eftatcs, and c. may and confirmed &c, m fee, which is executed by letter of 
enter immediately. attomcy : and hc in remainder in tail entered for thc 
according to ' forfeiture in the life of the remainder-man for life : and 
f uiJWa? 1 whether the entry was lawful, was moved upon a fpecial 
I And. 45. J * * verdift in ejeffhne firma by BlackaUer againft Mariiiu^ 
1 Co. 76. b.' Hob. 177. -A«od ^® opinion of the Court was, that the entry of him 
Ca LiL 30a. b. 151. b. ia remainder in uil is lawful, living he in the rcnuunder 

for 
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for life ; for by fonie books s. 29 Lu JJf. 40. [64.] & •^ 45 l^fy. 3^4; b. 
& 1^50 Li. -4!!^ he caDDOt enter for a farfieiturc tipori the \ And!^6.' 
feoffee of the tenant for life, becaufc he hath not an eltatc |^' ^- 3-4 »• 3 KeMe 

■ . . ^.•4- *• Co. jr. 41. 

of inheritance flee. And a good cafe like this in (^ 2. and 3 fl. 2. 4 H. 7. 17. b. 
H. 4. [9 pi. 5;] & so- ^- 3- [4- a. pi. 6.] in waftc; and IS. a. I's. n* H-V tji 
in the cafe above he ia remainder for life joii\pd in the \}^^'^^f\l^i^l^^ 
Uvcry of feifin with' the tenant for life, therefore ^art/- t^l^ ^ . ^ ., 
tf^s crimims^ for fucn fcoitmcnt is tortious and injurious 77. Lit. 4^4. 
to them in reverfion or remainder: for if the leffce for'Cj J«fniR«? 73^. *nd 

' of fuch forrcittires, fee 

life of a diffeifor make a feoffment, and the diffeifec re- vin. Ab. Eflate (i. b ) 
leafe to the feoffee, the entry of the diffeifor for the for- and "Bap. J£.Eftat/i5:j 
feiture is not lawful by Littleton [in.] ^' '*^'*'^ 



rt 
en- 



(4S)QNE had common'appendant to his tenement in a J^ht'tltrira'^cJ 

great wafte; the lord improves part of the wafte^. ^^f/'^^^^^t^^ortbd 
leaving fufficient common and road thereto in the wafte t iHiproTcmenc, it Aoh 
and afterwards he enfeoffs the commoner of the im- I5ion Jn the rfcfi<Uier 
provement. That does not extinguifh the common in 4 Coi 38^ a; stat. 6<i 
the reiidue of the wafte, by the opinion of the Court ^ J ^ g c^.' tc6. ai 
inCB. *^"^-^7- 

(45) 29. Ei. in the cafe of Kemp/on [i Leon. 43. GotiWlb. 53. 1 And. 15^.] who had 
amunoa in a large field where many men had land, and he purchafed an acre of one of them, 
by which it was adjudged that all liis common was gone. 

40. El. it was faid, the reafon of this cafe was becaufc the land improved is utterly difcharged 
•f common in C, B. MicL 39, 40; 



4]F3 Hilary 



[ 339 a- ] Hilary Term, 

I 7 Queen Elizabeth. 



An admin .f^ratnx fu« (46)nr^HE hufband died intcftate, the wife fucd and 

a debtor of ihc intcftaic, liii--/i- •• , 

pcnd.ng which fuit an- . -1- had admin I ft ration committed to her alone, 

t'o'd^IZiXr^^^^ and afterwards took another huftand, and they recovered 
himfcifjointiv with her, jjj j^i^j ^s adminiftratrix aeainft a debtor of the inteftate; 

and after judgment re- , , , ^ . 

Jtafes to the debtor, on pending which fuit the fon of the inteftate, by fraud and 

^ueiei/if in the mean covIn bctwecn the dcbtor and him, obtained another* 
nSrati^n ^irrcvoke^'j ^^"^^ ^^ adminiftration to the wife and him jointly, (no 

this rcicafe i$ of rio caufe of rcvocation or annulling of the former letters in- 

* r '^'^g. b. ] fertcd or Ihcwn in the fecond letter). And after judg- 

Dy. 294, 318. pi. 1^.6 ^^^^> ^^^ ^^^ ^7 Covin and fraud to defeat the cxecu- 

Co. i9.a.2o. 8C0. 135 tion, relcafed to the debtor all demands and executions. 

327. 2 Keb, 12. 4 H. 7. And afterwards the huftand and his wife fued execution: 

14* b. 8 Co. 143. b. 48 , , , , , . 1 /- ^ I ,4 M 

E. 3. 1. 12 H. 4. 7. 16. and the debtor upon this releafe fued an audita querfla^ 
' ^i^Dr'n-^^ '^94^ ^ireflcd to the Juftices of the Bench, and there had a ve- 

X97. 3 Leon. 48. R. „ijre facias aeainfl the hufband and wife, direfted to the 

139,141,474.300.78. . . 

6Ca 19. 8 Co. 135. b. (heriffs oi London^ with a fuperfedeas therein to ftay exc- 

but othcrwife it the . 1 /• t r a* ' • r 

lettrrsofadminiftraiioQ cution ; and found tWD lumcient mainpernors to prole- 

&c. The IherifF returned nihil habent &c; and then they 

appeared and pleaded the matter above of the covin, and 

a revocation of the fecond letters of adminiftration by 

f I dom. dig. 164^ and fcritencc exemplified under the fcal of the ordinary, pend- 

fcc the cafe bf Hud fon . « a ' < j 

and Hodfon. i Atki ing the audita querela &c. And upon that the parties de- 
' * °''* murred : and all the Court againft the plaintiff, and fo 

adjudged in Afichaelmas next without any argument* 



The Queen againft the Bifliop of Bath and Wells, 
and Lancafter, Clerk. 

^horThe^bifho" re! (47)'THE vicarage of ratton, in the county of 5. being 
fufcs. and pending a of the patronage and gift of the prebendary an4 

luit for his admifiH.n, ' ° -i-jr*.* 

another hj fraud in A, parfon of lattofi bccame vacant, and remained void tor two 

years ; 

(47) If the King prcfent one to a benefice, aiid before admifTion, the King prefent another, 
without fraud or covin in the fecond prclenicc, that ib a good revocation of the firft prcfent* 

' *^ roeot, 
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vcars; by rcafon whereof title of lapfe appertained to the etitof'tbe^acen^roc^T^ 

S^'* ^ J .jr AJ* prefcntation for him^ 

Queen, bv rcafon of her prerogative and fuprcmacy. And fdf in which is nq 
the Bilhop of Batb, as ordinary, made collation by lapfe ?-;- 1^,4^:^: 
to one Li And afterwards the Queen prefented one Pn«, non. thU "» revociio, 
and the Bifhop would not admit him ; wherefore he fucd j-g^^j, ^^^ g ^ -j 
z quart impedit agsdnfthim and the incumb«ntj and pcnd- , And 38. Dy. n% 
ingthc writ, L. pbtained by fraud and deceit a prcfenta- 55-^^ ^^l^.^^^ r\o. 
tionof the Queen, without making any mention of the ^^2X'^^,^'6cl:^i. 
pleafure of the Queen to revoke or repeal the firfl pre- b. 14 E 4 i. 45 £. j^ 
fcntation. And afterwards the Queen certified us by her U'. * ^^ ^^ Yo>. 78. 
letters figned &c. that Ihe had forgotten the firft prefen- ^^"^^^^r.^.K" 
tetion, and faid that her pleafure was that the firft prer |J; Jj %,"■*• *?-^y- 
fentation Oiould ftand firm. And whether the fecond par ^J;^^;,' cktg. l. «*, 
tent of prefentation (obtained by fraud, and without er- "5-^^- ''i§[^''|||^ 
prefs mention of the.ple»fnre of the Queen) be fufficient ^5,86.] . 
to avoid the firft» or not, quaere. See the ftatute of the 
6 year of H. 8. c. 15. where the former patent was durante :. -. ..• ; . 

iou pkuito regis, the laft patent ought to ^ecite the tenor 
of the former, and the pleafure of the.King to be deter- 
mined. And in next Eafltr Term judgment was givco 
for the Queen, becaufe the fraud and deceit done to thp 
Queen and Court pending the Writ, was confeffed by the 
demorrer by L. altho' the notification, thereof by letters 
ifaunt under the great feal was not made &c. 

«,e„t, without expref, claufe in the patent of the repeal , *!« '^.Il'foierSouV reS'of 
and iLfiituted. then fuch feeond prefentation is not a repeal of the fonner, without recital ot 
Se fotlS^rrfentment. and the admiffion and inft.tv.-jon therc-ponynd alfo here o^^J^f 
zn exprefs claufe of the revocation of the faid firft prefennnent. '^l^f'*'' '^'S^^'"!^"! '"J'^"- 
tioa thereupon mentioned in the feeond letter. pa«nt of Pf «!?XVt ,„et ^f^^ 
adjudged Eafi. 9. Jac. in the Exchequer between Cali>frt and KucAen U-'^^'J}- '°°l. ^^ 
if L King pVefent and afterward, die before inftitution, tha .. a rev<Jcauon » law of the pre. 
Ceatatioa. [Lane, ubi/up,'\ 

•)• Oilg. niiiit, 

. Brent's Cafe. *[340.a.] 

(48) A Feoffment was made after the ftatute of 27 H. Aft« »7 HJ^;^ A. 
8. Fc. 16.] t6 divers perfotis, to the ufe of Z)* the ufc of hi. wife, and 

L" '"'J ■•" i , ff J -f 1 if he lurrive her, 10 the 

the wife of the feoffor for the term of her life ; and it tlie „fc ^f himfeif, and fuch 
feoffor furvive his wife, then to the ufe of the feoffor ZX^X^f'Z 
himfeif, and of fuch perfon as he fhonld chance to marry, "^X'-^f «;"|- 
for the term of their lives and to the intent that fuch per- feeond w^e^^ihaU uke 
fon (hould have it • for her life for joititurfe, the remainder h"„f ^^"t'hey come 
over in ufc to a ftranger in fee &c. afterwards he in re^ l^l,^"^:\tt 
maindcr in fee with the feoffees, by confcnt and privity fore the feeond mat- 
4F4 ^'f 
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Hag«,B.andthcf€offrts of thc fcoffor himfclf, joined in a deed of fcofFmcnt td 
(ihVl^i«^rfin/ t' divers new feoffees by letter of attorney to other ufes 1. 
eoidingW) enfcoft* w ^^ ^j^g „fg ^f ^^g fcoflfor himfelf and D. his faid wife, for 
new ufcs, after the ^ _ ^ . .. • 

death of A. and five their lives, the remainder over to one :a, in tail, thc re* 
%h "her ^ the fecond maindcr in fee to the feoffor himfelf. After which feoffs 
Ilrtinro/trr'fcrffcw 'ncnt the hulband levied a fine with proclamations t6 
ycvife thc firftufc«-f«. other ufes. And afterwards thc wife died ; thc hufband 
pee Poph. 76 3 ^ ^ ^Qoj^ 3 fe^^jnd ^ife^ 3^ jjed . the fcqond wife by the affent 
Leon.68. i And. 198, and Command of the firft fcofRscs af^crtht fivc ycars paflcd 
i??.'a!'i28, 134, 136! fincc thc fine, entered to raife thc ufe mentioned in the 
Co. Lit 316. 1. Co. 13. £^ feoffment to the fecond wife. Whether this entry 

b. lot. a. Rol. cootiD. ' 

337. 4. Leook 134. P/. be lawful or not npon evidence in ejeShne firm^\9n% dc* 

*'t murred in law. And it feemed to MotJNsoH and 

Harper that entry was lawful. And they held that it 

is not neceffary for the fecond wife* to have the affcnt or 

command of thc firft feofiees, for they arc quite excludod 

)t.Ce.i34«H from all manner of right or intereft in the land by thc 

ftatute 27 if. 8. which vefts all thc cflate and title that 

the feoffees have in the ceftuys que uje in fuch manner, form, 

Quality, and condition as thc ufes arc; and that this poffi* 

4)ility of a fuftirc ufe to thc fecond wife is rcferved, and 

)>refelrved iti the cuflody of the law ; and that if any 

thing be left ih thc feoffees, it is bnt a power and author 

tity to ihakc an entry only, which is not an intereft in 

Hght in the land, and then it follows in confequence that 

hothing palled by their feoffment to the new feoffees, 

t.Ch*. tild. But MoUNsoN thought, that if they had title or right of 

lptMtKM,ttm.%ti} ^^^^ ^^ j^^j^g ^j^^ ^f^ fufpended, then thc fcofFmcnt 

will be an impediment to the entry, notwithftanding 

tht attorney and they were diiTeifors to thc particular 

tensiht for life; which Harper denied. (49) But 

' Manwood ffnd EhrEH aficnted to thc opinion of Mouk- 

ftoK according to a precedent in the time of queen Afary 

laHU fdi 1 31 . a.] of the demefnes of the Abbey of Cmrnttf 

In the county of fFar^ which are enjoyed at this day 

by the Lady Marj^ the wife of E. UmfiCHj Knight».ro join* 

ri»tir.9«i] ture; where thc cafe ^^asj that he in revcrfion dr re* 

tt \^\3u^'i^ maindcr in fee, by deed with letter of attorney^ enfeoffed 

rIV AkA^^'ar'i^Kebl * ^^^S^^ i" ^^c abfcncc of the tenant for lifcj whd never 

800^ ' attorned or alTented, but occupied it duriilg his life ; that 

was holden a good.feoffinent enough for thc fee fiinple i 

«nd to that afterwards agreed Wr a y^ Chief Juflicci and 

SAVNDE&t 
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Saundtehs Chief fiaron, although at another time he 

diought otherwife. And the opinions of Manwood 

and Dy£& were, that although the future ufe was in 

abeyance, and in nuUhiSy and in no perfon certain, or 

perfon known, yet when the contingency happens, and 

the ufe alfo, it is neceflary that the feoffees enter to . 

raifc this laft and dead ufe, for they were the perfons put 

in truft by the feoftor who created the ufe; and the feoff* C<x 12%.^ 

ment and eAate diat the feoffees accepted was the very 

toot and foundation of all the faid u(es, which are as 

branches and fruit of the body or balk of the tree. And 

if fuch feofiinent to the ufes before had been antecedent 

to the making of the ftatute^ and alteration of the ufes in 

being by * the particular tffiuj que ufif and that the fee *[^ ^40. b. 1 

fimpleof the ufe had not been made, but the feofiees iCo. i2S» 136. 

continued in their eftate, and truft after the ftatute m^'j^/.'^* 

made ; there after the death of the particular tenant the 

fcxdkts needed not to make ingrefs and egrefs in the 

lands to awaken the dormant ufe as in cafe of aliena- „ « , 

14 H. 8. 6. a« 
tion and feoffment of the cejiuys que ufe &c. but there the Dy. 9 b. 

fecood wife of her own authority might enter ; but the 
cafe above b otherwife, and a change and difturbance of Dr. St. 96. 
the ufes ; and this by the affent and will of the firft feof- 
for and founder of the ufes, and of the feoffees in truft 
to the fame ufes« And at common law the feoffees (hall 
have power fufficient to alter, change, and diffolve the ufe 
and truft by their alienation and limitation, and no re^ 
medy for the land ; but by fubpoena in confcience to make 
recompenfe or receive punlfhment for the breach of the 
truft, wherefore &c. And although it be done to perfons 
having notice of the firft ufe, fo as It be upon confide ra- 
tion, and the ufe exprcfled contrary to the firft ufe ; but 
yet qm^tre of this. But here the cafe is not ftated, that the i Co. 136. a. 130. b, 
new feoftees had any notice of the former ufes : and when '^^' 
the new feoffment was made to new ufes by the will and 
affent of the feoffor himfelf, and his feoffees alfo, no in- Co. too, 132, loi. 
jury was in anywife done to the fecond wife, who was * ^ '^^* 
not in being, nor a perfon at that time known* And 
although by the words of the ftatute, the freehold of the 
landj and thefeefimple alfo which the feoffees receive, 
are deemed and vefted in the eejiuys que ufe before, yet 
there flill remains fomefcintilla of right and title, as 
(bme nledium between both ftates, s^ that pofEbility of a 

future 
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future emerging ufc, and fo an intcreft and title, and net 

only a naked authority or power temains, wherefore &C4 

(50) And for the firft queftion of this cafe s. Whether 

the feoffor, who referved the ufe to himfelf and to the wife 

which fhould be after the death of the firft wife^ (hall 

(Co Lit. 188. 1. 1 Bl. have the freehold vefted in him only ; and afteiwards 

Cont*. Rem. 240. i Ld. whcu he takes a fccond wife. Whether (he fhall be jointe- 

ReJTmsJ ^ * ^^ ^^^^ ^^'^'^ her.hulband in poffeffion, and the other eftatc 

merged in the baron, or fhall take by way of remainder 

after the death of her huiband, by the words before s. to 

the intent that fhe (hall have it for her life for jointure, or 

Dy. T90. a. 5 E. 3. not? And Dyer thought that (he fhculd not take by 

Tayic8.tcm.E. i.taiic the one Way or the other, becaufe (he was not capable 

nor in effs at the time when the remainder fell to the huf- 

to EI. 274. b. 30 AH band ; and then (he (hall never have it afterwards, any 

IK 0^317,^2x8. Mo. niorc than if it was of a remainder of the land fallen in 

377. 8 El. 248. a. 4 poffeffion, of which, it hath been agreed by all, that (he 

(hall take nothing. But of a remainder in ufe it feemed 

to all the other Juftices that it alters the law ; but Dyer 

thought it all one (ince the ftatute; and Dyer, thought 

that a remainder to the wife for life after the death of the 

hu(band, cannot be deemed or taken for a jointure. And 

this for two reafons : one becaufe fhe ought to take 

cftate jointly with her hu(band according to the etymo* 

logy of the word jointure. And the other becaufe in the 

ftatute of [6] R. 2. c, 6. that the wife who conients to 

the ravifher lofes dower, et conjun£fum fcfiffamentum fuumy 

which is intended jointure. Alfo the ftatutes of 11 H. 7. 

* [ 34^^ ^* ] c. 20& 27 i7. 8.* c. ic. make no demonftration in cafes 

of jointures of wives in poffeffion, or in ufe of any cftate 

of remainder after the death of the.hufband, but of 

4C0. 2! ^* * eftatcs made during the life of the hu(band jointly or 

feverally and folely to the wifei but of this opinion quart. 

Alfo there was much treated in the arguments of this 

K Co. III. ^^f^^ ^f jj^^ natures of ufes, and what is an ufe, benefit^ 

confidence, perception of profits &c, and when they 

firft began. And fo in conclufion of the opinions, Moun- 

(50) Another cafe 17 £/. C B. between Mutton and Mutton [ante 274. b. pL 42.] where 
the point was, if one limit an ufc to hiitifeif, and his wife which fliall be, afterwards he mar- 
ries, whether the wife (hall take? and it washolden by three juftices that (he (]iail; but Dyer 
contra : But it did not eome in queftion there, whether (he ftiall take it jointly, for flieCurvivetl: 
and the qutftion was between the wife and the heir. 

Mi'c/j. 37. El. B. R. f^oodliffe v. Bra, [Cro. El. 439.] adjudpcd that the wife (hall take after 
the marriage, if no a£l be done by the huiband to deftroy the ufe. 

SON 
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«)N and Harper were for and with the fecond wifct 
and for the jointure ; and Manwood and Dyer cantram 
And therefore the matter was adjourned into the exche- 
quer-chamber. And there in Mich. Term next it waa 
argued by Jefferies and Barham : And afterwards l>7.i4^ 
the parties agreed between themfelves; and judgment 
given by default. 



Eafter Term, 

1 7 Queen Elizabeth. 



Vernon again fl Stanley, and others* ^^.'c?!^ ^^ ^ "*' 

(51) A Feme covert tenant by rcceit in formedon in re- ifh/fmecovert^xenznt 
mainder for part, vouched to warranty N. Lon- ll^Z% isU^cITimTr 
/W, Efq. and for the refidue demurred in law upon the P|^* ^^^^ •oinii'^w^th 
bfufficiency of the writ and count. And the demandant hcrhuibtnd. 

, , , 1 * « /• i* A counicrpleaof joiotf 

took three counterpleas to the voucher, s. for one part of nancy in him, or his 
Ac tenements that the wife had nothing irf it but jointly S,",'„t°',%,:g ]^^,% 
with her hulband &c. And for another part, that the |>ctwecn which anceftor 

* by name and I. S. or that 

laid vouchee or any of his anceftors never had any thing it ia the vouchee him- 

^t . • J /- /• • r /• ^1- fdf; and that the jointe- 

thcrem in demcfne, rcverfion, or m ufe, fince the ^^,^^^ continues. And 
creation of the title of the demandant, but jointly with '\ ^^ °** ^^ *^°"f" 

' ^ ■' ^ plea to the voucher, 

7*. Fu%herbertt Knight, and others, who arc in full life ibat pending the writ 
&C. And for the reiidue that the hufband, and the wife iJvied a Ane to a ilran- 
tenant by receit, pending the writ, had levied a fine,'/«r r;fi?pc'5\r h" tit 
cognizance ie dreit come ceo &c. with warranty to a ftranger, «• ^^y *»« » ""^ tenant. 
judgment, if&c. upon which counterpleas the wife te- N!^fi. 32^'. b. Co! Lit! 
nant by rcceit, demurred in law &c : and to the pica in *^4- » Roi- Ab. 445. 
abatement of the writ and count, the demandant rejoined, ^^ ^q; j, 
by demurring in law &c. But the opinion of the Court 
was, that none of the three counterpleas was good ; for 
the firft, it is clear that the wife ought not to lofe her 
voucher or warranty of the land by the laches or default u K. 4. «• 
of her hufband ; for it is intcndable that this jointenancy 

was 
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was made during the coverture, and then no moieties be* 

tween them ; and now flie is by the receit as a ftmt fiU 

&c. And for the fecond, which is more doubtful and am-* 

[Booth real aft. 51.] biguous, it IS not good in form; for the jointenancy 

4. b.' Plow* 58. t aVt! ought to be expreffly alleged between the vouchee him- 

7. 7. 1 7. H. 7. 25. Dy. feif Qy foinc Qf his anceftors. by name, with the * fur- 

9. a. 490. a. , ' * 

* r '^Ai b 1 ^*^o^^ whofc eftate the tenant who voucheth hath. And 

alfo no averment of the continuance of the jointenancy 

during the life of the vouchee, or his anceftors &c. is 

b. ViiS.a84.^b/^°* made, which is very material in the counterplea; for 

liTue was joined upon this averment in lo, 11, & 14 /7«6* 

[ * S« pl« 50.— 19» pi. 15 & 25 id. 4-— 9* pi- 40*] in fornnJim 

by Cbartfiy v. Skfeney as appears AT. 1 1* H. 6. ro« 584. And 

for the third, the demandant (hall be eftopped by ufing 

and profecuting his adion againft them as tenants, from 

alleging this alienation of the land by fine pending the 

writ, as well as he was before upon the counterplea of 

the receit, foU [315. b.] Alfo if there fhall be a countcr- 

11 Aff. 41. 38 E. J, 10. P^^^> it is to the Hen and warranty, and not to the voucher ; 

uH^e^'iVa^^r E* ^^^ ^^ proves that the vouchee, ought not to render in va- 

3. Rcfccit 113. aiH.6. lue when the vouchee hath nothing in the land of the 

pkad rcfccii 4. " demandant at the time of the voucher &c. wherefore, by 

the opinion of the Court, the demandant relinquifhed 

his counterplea, and the tenant likewife his voucher, by 

confent, by n^otion of the Court, and pleaded to the iffue 

in chief &c. 



To avoid a leafe, made (s^) A LEASE for 60 ycars was made by a prior and 
yJar before 47 H.^s^c! couvcnt of one of the firft fupprefled monafte* 

?h; "ctZlJjtntS "^^> ^^^^'^ ^^^ ""^^^ *^ ^^1"^ °f 1.200 per ann. within 
muft be exprtffly aver- 4^ days before the aft of 27 H. 8. [c. 28.] made, upon 

red 10 be fraudulent, or , . ' , , _ . , *" ... 

It (halt be intended good which the old accuftomed rent was not referved. Whc'^ 
and bofiajidt. ^^^^ ^j^ j^^^^ ^^y y^^ avoided by virtue of cither of the 

Hob. 173, 3x6. Raf. two provifoes next following, after the general faving in 

^°Co^56^ ^^'^^'- the aft, (one provifo fpcaking of fraudulent and crafty 

1% Com. dig. ^. 3 leafcs, made within a year before the aft, by divers priori 

R^"iJs5^^^''^*™ ^^* ^y ^^^»c** ^^« houfes were much decayed and dimi- 

nifhed: the other, making mention affirmatively, that 

thofe leafes are good upon Which the ancient accuftomed 

rent is referved; and no negative word, as by collufion 

apparent) unlefs an cxprefs averment of fraud be ftlleged 

to 
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To avoid the Icafc, or not? And by the opinion of all the 
Juftices, the Icafe ought to be intended good, and iofii 
fde made by them who would not do any injury to any 
in the world, nor any fraud and covin in that deed, un- 
Icfs it be cxpreffly averred, and, that by that rcfcrvatioa 
of Icfs rent than is ufual, the monaftery was greatly de- 
cayed and diminilhcd. For it ftands indifferently, that 
tiie thing leafed was in decay, wherefore the diminutioa 
of this rent was juft and reafonable &c. Alfo, the firft 
provifo docs not condemn all chief governors of fuch 
monafteries of fraud and craft in making of leafes within 
the year, but fome governors, for the words [§ 4.] are, 
•* that for as much as divers governors have lately made 
♦* fraudulent and crafty feoffments, Wafes &c. to the great 
^ decay and diminution of the houfes, that all fuch feoff^* 
** ments and leafes made within the year &c. fhall be 
*• utterly void, and of none effcft." And it may be that 
the head governor of that monaftery in queftion was 
frankt and not to be charged with^'Traud &c. without 
^prefs averment of it, therefore &c. 



* Digby agaitifi Mountford. ♦ [ 342. a. ] 

(53) TT^RMEDON was brought upon a patent of king la a patent of kinjr H. 

H. 7. made in tail to Sim^ Digty. And the firft 3^;^? tTn^rfg^i 

letters of the name and title of the king were omitted in ^}}^ were left oor, to be 

. afterwards liminecl with 

the patent, i. a great fpace for the letters H» K. A. F. occ. gold ; yet this patent in 

for Henricus Rex, Jnglia, Francis^, &c. And great fcruplc ^'^' "^^ ^'^'^ ^°^ 

inade, whether this patent as it is, be allowable in law» or 

whether thefc letters may be inferted in the Chancery 

now, and there amended or not, without licenfe or con- t Cw. 17. a. 9. 48. a. 

fent of the Queen ; in which cafe offer was made by the b.%tyi. 30a! ^*'*^ 

Lord Keeper of the Great Seal, that if the Jaftices of C^ [Godb.4is.l 

B. would certify that he might caufe it to be amended, 

and fupplied now in the Chancery, he would do it. But 

at length the patent was allowed in the Bench as it is; for 

numbers of like letters patent are fo omitted (propter 

tmarem regis) in order to have the letters ilourilhingly 

limmed with gold &c. 

And the formedon was fought of certain acres of THe km^ by letten p««. 
land, meadow, ptfture, an4 wood in P//»/A bvit|hcgift ''^^ulZ'^iZi 

and 
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formcdon for ico acres andgrantwasof thc maaorof £(?//%// With thcappurteoancec 

of land &c. in C. not , I , ^^ ... , • / « 

mentioning the manor, "ly ; but thc Court did not mafec any mention of the 

t%g ana"'noc%r. '"^"^^ ^^^^'^^^^ "^"^ ^^^" demanded by the pretence of 
€o,ftpnj'e. the demandant are parcel; and thc tenant pleaded *' not 

tVyi^'^.I^iK^b. ^^'"P^'fi^ « '*^ M^^^'^ &c. But by the opinion of thc 
^*^- Court, thc beft iffue is, that H. 7. did not give or grant 

{lard. 158*1 ^^^* ^° ' ^^^ tenements aforcfaid by the letters patent aforerai4 

&c. See fuch a traverfe in the Exchequer T. i8, [£/ia;, 

fol. 353. a./>5/?.] 



Trinity Term, 
I 7 Qiieen Elizabeth, 



Alice Towers againfi Burrows, 
Amanhtvinglfluetwo (54) A MAN feifcd in fee of a meffuagc and land, had 

daughters by divers ven- ^ XTL ./,-•. 

lers, devifcs a moiety of ifltic two daughters by divcrs Ycntcrs ; and by 

**^for'}clcn ytai'^s^^iMd 1*" laft wiU in wrftiug, dcvifcd ** one moiety thereof for 
" if^'/J^/Tttln^o " [<"even] years to his wife,'^ and further willed and de^ 
♦* the other moiety on tb* « vifcd that thc cldcft daughtcr fhould enter into the 

" day of her marriage^ , . i«/-t* 

« and if bii wife he en- " Other moicty on the day of her marriage; and if his 
^'' ZTjJ^/Ll'dttfan " wife was then enceinte with a male child, that then he 
« e^uai^are '^Jthber „ {^^^yj^d havc all thc prcmifcs, and (hould pay to each 

*' other fifierf,* This * ' , . . - 

IS no dcvifc of that <* of the daughters 2C/* and if {he was enceinte with a 
daughTcr)** but oniy^a " fcmale child, then that infant (hould have portion and 
iupT'.'^'undtn'l^g " cq«J pa" With the aforcfaid daughters;- and died, 
minority of the yoong- The wifc cutcrcd iuto the moictv accordingly, and kept 

tft, who ftiall take an, ^.,, , . , , - . r -^ j-.- 1 

equal ibare in the the faid daughters in the houfe aforefaid; and within the 
^^*^^' fcven years the eldeft daughter took hufband, and they 

entered into the other moiety according to the will ; and 
alfo within the feven years the youngeft daughter died 
without iifue. A^d after the term of feven years ex- 
Dy 304 1 Kcb ao P'^ed, the uncle of thc youngeft daughtpff as heir of thp 
R.89,9a whole blood of the part of the father, * claimed the 

S.AfllS. 29Z. . . . • • t 

« r K 1 rooiety. And in truth the wife was not enceinte with 

L 34 • -J child. Whether the cldcft daughter (hall havc three 

13. H. 7 17. b. -^ . ^ 

9 Eiic. 261. b, parts J« a q^oiety and half of 't)ie other moiety, gr only 

the 
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the moiety ? And by the opinion of the Judges, (he (hall 
have only the moiety; for by the circumftances of the 
will aforefaid it cannot be intended that the father de-* 
figned otherwife, but that every daughter fhould have anr 
equal portion and advancement. And this liberty, which 
{ives more to the eldeft as to the entry into the other 
moiety when fhe fhould be married, is not to be intended 
^ devife or gift of any eftate to her, but to ufe and oc- 
cupy it ; which thing the youngeft daughter for tendcr- 
nefs of age cannot do &c. Alfo, according to this opi- 
nion was judgment given in B. R. Trin. 15. of the prcfent 
Queen, rot. 23. And fo it was adjudged in the Bench in 
the cafe above in this term. 



Dy. *9i» 



Earl of Arunders Cafe. 



(SS) Z/^-'V^J^j Earl of ArttnJtl being feifed in fee of A.gnint$aininortolt 

^^ the manor of Hafelber.Brian, in the county of l^t'^r ^^ /orbt'lf. 

Porfety granted by his fteward in a court there holdcn, a <"u«<hail not aiicneor 

1 ti /> n r i-i« IT 1 11 do any aa, f w «ri««j it 

copyhold to one ryjuldy for term of his life, to hold at may revere immediately 

the will of the lord according to the cuftom of the ^^r"^^' S!.t*^7. fo 
manor ; which manor alfo hath a cuftom that the widow *»'*'**=^» **' '^ T'^"^ ^ 

repugnant to the eftate 

of fach copyholder fhould enjoy her widow's eftate in granted. He granti a 

the copyhold. After that, the Earl in the time of Queen ^ihaps au^xprcfs con- 

Mary by indenture tripartite gave the faid manor to f^^^ ':o^7"'rl 

Tbomasy late Earl of Nortbumberland. and to the heirs male '^rain, yet a general 

--.,, ., ^ r ii-1 r r % -rr Condition like this fh»U 

of his body, remainder thereof for default of luch lUue not betaken tocompre. 
to Henry Percy, Knight, now Earl oiNorthumberland\{is bro- folhlTT no'"b^reS,! 
thcr, of like eftate, favinethe reverfion to himfelf and to And even if A. might 

' ^ r T . . enter for any forfeitore, 

his heirs; upon this condition i. that if the faid Earl iV. c. might retain hit 
and H. P. fhould die without heirs male of their bodies the brV/>ro t^^re 1% 
iffiiing, or if the aforefaid Earl N. or the heirs male of '^j^r:]:::/'^:?!"^ 
his body iifuinff, or the aforefaid H. Percyy or the heirs ■" i«]dirca breach of a 

/•7. condition not to alienc ; 

male of his body iifuing, or any of them, the reveruon but not orthu condition, 
of the premifes or any parcel thereof ftiall difcontinue, or dm-ingtieTvTs Vf the 
permit or caufe to be difcontinued, or (hall fell, bargain, *J>"'r*"^?" ^*'^"'f ^^ 

* ^ ' ' o ' iflue It fhall revert im« 

convey, give, or grant, or by any means aliene the manor mediately. 

aforefaid, or any parcel thereof to any perfon or perfons ^/"^'/'^'^ct'li ^ 

hereafter, or fhall pepmit any recovery againft them or 3 Co.34. a. 1000.37.1, 

any of them, or fliall difcontinue any part of the pre- »inft-a»9-b- 

wifcs J or fliall do, ot permit, or caufe to be done or pcr-» ' *'' ^^' ^^' ** 

mitted^ 
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mitted, any thing, or any deed or deeds direAly or indi** 
rcf^ly, by art, or contrivance, quo mlnusy the aforcfaid 
manor with the appurtenances fh^ll . and may revert to 
the aforefaid Earl J. and his heirs, without impediment 
or delay, in poiTellion, aiid that immediately, if the afore* 
\ faid Earl JV. or H, Percy^ obire contigerint without heirs 

* [ 343» 2" ] ^^'^ of * their bodies iffuing, that then it fhould be well 
T Leon. i(u I Co. 140. lawful for the aforefaid Earl J. and his heirs to re-enter 
li. 8C0.24.*, j^j^ ^g aforefaid manor with the appurtenances, any 

thing in the faid written indenture tripartite notwith- 
ftanding. After the time of Queen Jifary, the faid Earl 
3 Cro. 66t, of iV. took a wife, and after that granted the revcrfion of 

the faid copyhold after the death, furrenvkr, or forfeiture 
of Merjfielcl to one Langar^ for the term of his life at th«. 
will of the lord according to the cuftom of the manor, 
which thing by the cuftom he might lawfully do. After 
this Mc^'jfUldy in the eighth year of the now Qneen, died, 
and his wife entered, and enjoyed widow's eflate in tho 
copyhold. And afterwards s. in Septanber in the 11th 
year of the now Quern, the Earl of N. committed high 
treafon, of which he was afterwards 5, on the ninth day 
of OHober^ in the twelfth year of the now Queen, out- 
lawed and attainted; and fo being attainted died without 
K569.Decoi.apud£bo- ^^J ifluc male. And within thirty*feven days after the 
jom An. 14, outlawry, the Earl of A. by virtue of the faid condition^ 

re-entered into the manor, after which entry the widow 
of MeryfieU died feifed of the faid copyhold ; after whofe 
death the Earl of ^, entered therein* upon which pofleflioa 
Langar the grantee of the Earl of N. of the reverfioa 
entered ; upon which the Earl of A^ brought an adion of 
trefpafs. 

(56) And upon the general ifluc of not guilty, tho 
jury found all this fpecial matter by a verdid at large ; 
but they did not find fpecially in what particular th^ 
condition (for which the Earl of J^ re-entered) wa^ 
RaiJ. Trcafo^i 15. broken : And yet they found the aft of 26 H. ?• c, 13, 

touching the forfeiture of lands entailed, being an eftate 
of inheritance for treafon with the favipg of all title% 
of ftrangers &c« iq which is no mention pf entries. Alfq 

icEl.3i5.K ry.3ji. *^y '^^"^ *^ *^ ^^ 33 ^* 8. c. 29. [c, 20.] for con- 
pi. 27. Raft. Treatoa firmation of attainders at common law for treafons, an4 
for deeniing and Y^fting of s^&ual, |>oCc$on 19 the kin^ 

vithoul 
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without inquifition or office with the faving thereiri| iii 
which are exprellly faved all rights, reverfions^ condi- 
tions, and entries of ftrangers, as if the aA had never i. Mar. loi. a^ 
been made. Now Whether the entry of the Earl of -A * ^^ 
be lawful, becaufe the Earl of N. took a wife, and alfo 
granted the reverfion of the copyhold as is aforefaid, and 
laftly committed treafon, and was thereof attainted by 
ootlawry, by which the manors entailed are forfeited to 
the Qneen as long as the entail fhall endure, in fuch fort, 
that the Earl of w/. was put to his petition, monftrans ck 
iroity or aujler U main before he could enter, or for any 
one of the three caufes, were the queftions moved by the Kiicken 85. 
counfeL Alfo admit his entry lawful, ftill Whether he 
can * avoid and defeat Laugar^s eftate in reverfion which ♦ [ 343. b. j 

was fallen in before the treafon committed, but not exe* 

4» Co. 24; 
cuted in the life of the Earl of N. the grantor; nor could 

be by reafon of the widow of Mcryfold\ eftate, which 
widow died long after the entry of the Earl of J. into 
the manor* (57) ^4erf alfo of the words after the laft 
fentence, s. quo minus &c« it fhould and might revert, if 
the aforefaid Earl and H. P. without heirs male &c« 
dire contigerenty which is the future tenfe of the potential 
and fubjun^ive mood. Whether it be neceflary for both in 
faCttodie &c* which hath not. yet happened* But the 
opinion of all in effbft was, that it fhall be taken in the 
potential mood s. as if it were contingerent &c« 

And afterwards in Micb. Term next in the Exchequer-* 
chamber, Fettiplace, Barham, Bell, and Pop- 
HAM argued on three feveral days ^0 and confrtf* And 
afterwards at Scrjeants-Inny Fleet^Jlreety in an affembling 
and conference of all the Juftices of both Benches, the 
major part concluded for the aftion againft the plaintiff; ^ ^^ 
bat Jeffreyes, Manwood, and Southcote, fffl»/rtf, 
and for the plaintiff. And Jeffreyes thought the con- 
dition broken in all three points, and fo did Southcote 
and Manwood in the two laft; and foGAWDY thought; 
but for the aftion he was againft the plaintiff; Mounson 
thought againft the plaintiff in all, not fhewing any rea- 
fon, and Harper agreed with him in alK 

(58) Dyer thought as to thefirft point, that it is no 43.^.3.*.*. 6 Co, 
1. / ^ , . r » 41. Co Lit M4. Dy. 

wcach of the condition ; for if it had been an exprefs J41, 143, 

44 G condition 
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"•^3-3.»9- condition that he fhould not marry, or that his wife 

fhould not be dowable, that would have been repugnant 
to the eftate. And alfo the title of dower is no impedi- 

Mo. 147. f. Leon. 16. ment to the reverter; for, iffuc failing, the reverfion comes 

l«Cok 140* 

entirely to the donor by the a6t of the law in pofleiliony 
becaufe (he could not enter into her dower without af- 
iignment, wherefore &c. .Alfo for the fecond point, the 
grant of copyhold in reverfion does not touch the reverter 
- of fee fimple, nor is any incumbrance, but as the entire 
manor departs from the donor i. the poffeffion of the free- 
hold, in the fame manner it returns back ; for tenant by 
/Copy is only tenant at will according to the cuftom of 
the manor by the common law, nor was it ever ruled 
otherwife. And alfo in the making of a general condi- 
tion, as this is, which is in law conftrued penal, and 
rigorous, and ftriflly, not liberally, any fuch private 
cuftom to which the law hath little regard is not inten- 
ible, nor to be comprifed in common fenfe, any more than 
[Roblnfoii on Gavel- a warranty upon land in borough Engli/b or Gavelkind^ 
Br.Gr 1/ 17 H 6 i. which binds only the heir at common law, and therefore 
4. E. 3. 14. a. 22. E. 4. of a condition the heir at common law alone fliall take 
3. 25. «. 13. H. 4. Gar- advantage; yet he agreed that if it had been fpecified 
Py.^^i^ a. ^Lq. 11^^ ^^^ ^be donee fhould not grant any reverfion of cuflom- 
ary land, that would have been good ; but it is otherwife 
* C 34'4« ^« 3 in this fo general a condition ; which * M anwood and 
Wray at firfl granted. 

(59) Alfo for the lafl point, he thought that the bare 
commiflion of treafon without a fubfequent attainder was 
not a caufe of breach, as M anwood held it was; but by 
[4 BL Com. 3«i, 387.] tijc attainder enfuing the Queen was entitled to the for- 
fciture of the entail. And it feemed to Dyer, that it 
was an alienation of the eftate tail indireftly, and after a 
manner according to the words of the condition, which 
is merely contrary to the intent of the donor who had 
regard to the iffue in tail^ as well as to himfelf, where- 
fore the queen fhall have a fee fimple determinable upon 

(59) Rhode, JuJIice^ in the argument dF Knigkt'z cafe, 5.C0. [fol. 54. GouIdA. ao.] cites it 
to be adjudged in 4. E. 6. that if one make a feoflfmcnt in fee, upon condition that neither 
he nor his heirs commit treafon, and afterwards one of them commit treafon, in that cafe 
the Queen (hall have the land by way of efcheatj for in equal concurrence the title of the 
Queen Ihajl be preferred : upon which ground is the opinion of Westow in BaU*% cafe La 
Comment. [Plow, 157 J «t» 44, £. 3, n. by Tho&PE. 

A the 
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the continuance of the ilTue in tail by the ftatutes of 26* 

& 33. H. 8. [c» 13. & 20.] and yet this rcverfion entirely 

faved» And when the donee dies, and his iflue fails^ the 

manor immediately ought and maf (which are verbs of winch. 106. 

right and poflclfion,) revert to the donor immediately »i»^*3S4*^' 

without impediment or delay, and that in poifeilion 

by the .aft of the law; and this without any fuit, by piow.ia.t'H?, ijo* 

reafon that the eftatc of the Queen is determined, B!ii.c.^34*^Dy.i4o. 

as in the cafe of Lord Barklej [ante loa. z. b.] when 

iflue male of the body of i/* 7. failed, and his entry 

ruled to be lawful without fuit &c. And it feems that 

all the fcope and confequence of every point of reftraint 

above is referred to thefe words, and the claufe qu^ 

mimis &c. by wbich the vigor and rigor o£ the feveral re« 

ftraints are qualified f anJ tempered, and then no breach 

of the condition* fiut if this claufe had not been in the 

condition, then it would be otherwife ; wherefore he 

thought the entry not lawful, nor the aftion maintain* 

able. But Wray thought, tliat by this laft point only» 

the entry into the manor was lawful by the ad of 33, 

which faves prefent titles of entry, as that was &c. but 4.00.1].^ 

not to ouft die revcrfioner of the copy for the condition 

broken^ wherefore &c« ' 

t Orig. ejf. 
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Michaelmas Term, 

Adjourned till Mens. Michael, in the 
1 7 & 1 8 Years of Queen Elizabeth. 



Henningham's Cafe. 

\vhttt juagment is (i) A Scire fatias to have execution of a judgment In 

K;itft 'nix*; ^'^^'^ ""^J" '^^^ '''"'' ^'^^ ^'■^"Sht againft the 

mbiiJicit, HOfifiminfor- Jauffhtcrs and heirs of Hefmlnrham^ upon a bond in which 

mtatus^ or confeifion, the ® . o » r 

judgment fhali be gene- the father bound himfelf and his heirs ; the defendants 

ral and aflets prefumed. % \ • n r ^* • ._f/-*i-i-i 

Therefore it Teems in plead m itay oi execution rt€ns per defcent m fee nmple on 
^"h«:cx«o^:K;1: *« ^^y of *« fi^ w"^ purchafed, or ever fince; and 
too late to plead riens whether this (o) fliail bc pleaded, was in queftion ; 
a Roi Ab 70 I Noy ^^ ^^ ^^^ judgment was general, without faying of the 
56. II. H; ^ la. Dy. lands and tenemints of tbi father y defcended in * feeJimpUy as it 
rMSalk xit Cbwp. ^^^S'^^ ^7 ^^ opinion of Dyer, and all the Prothonota- 
^i7> 748.] ries ; and the precedents are accordant for the moft part. 

40V t! i5^PW?44o. ^^^ ^^ ^^ ^^^' ^® "P^"^ * nonfum informatus pleaded, or 

*.a.R.467.3vCro.35o. uponconfeffion of the aflion, if the heir himfelf will 
D7, 139. a. 10. H. 7. 8. *^ - , ^ , • , . . , • ^ 

b. 39. Afl; 18. io. H. 7. not ihew to the Court that he has nothing by def- 

3. 3*! b!"^* ^' ^^*^' cent, or that he hath only one acre &c. for the original 
* r 344» b, ] ^^^^ ^f ^^^^ againft the heir is debet and detinet^ not fo 
againft executors. And the Court ought rather to in- 
tend that the heir hath by defcent, than otherwife, be- 
caufe it is not denied by the heir. And it feemed to 
Dyer, that if the profits of the land defcended from the 
death of the father until the day of the writ, amount fuf- 
ficiently to fatisfy the debt, and the plaintiff will fhew 
fCro. felit 891. Ik Ld. that to the Court, and the defendant cannot deny it, the 
dig^^^is^^^^-Bac^A^! plaintiff fhall have a general judgment and execution 
aT'.W &"m"cV!66 in^nxcdiately; for note that the entry of the replication 
Carth. 354- Bttl. iJi. where tlie defendant pleads riens per defcent is, that the 
'• »75> »7 -J defendant hath fufficient lands and tenements by heredi- 

tary defcent &c. whereof he might fully have fatisfied 
the debt afoiefaid* But Man wood / contra totis viribus^ 

and 
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and that the firft judgment above (hall be fpeciah See a 

like matter H. 6. ii 7. E. 6. foU [8i. a. ante pi. 62.} and 

7r«f. 3. W 4. P. tf //. fol. [149. a. tfif/^ pi. 80.] and 

ATicb. 5. Queen Eli%. fol. [225. a. anti pi. 34.] Killegrew Ptoir.441. «. 36I 

againft Trewinnard, and fee L/A. /ii/rac. fol. 171. [41. b.] •• ^^ 99- h. 

Debt againft the executor of the heir upon a bond of the '^*' ^ 

anccftor without any averment in the count, that affets 

defcended to the heir, which is intenible in law until th^ 

contrary be pleaded by the defendant. 



(2) A MAN grants a rent-charge out of his land by Ok gnnts « nnu 

deed, in which there want fuch words as, /or A/m- firhitf^eifandbiibtirsi 

filf anJbis bars.. The grantor dies, the grantee brings a JS^'s' aSion "u l^rl 

writ of annuity againft the heir of die grantor, and "j*"^**, «nd he cannoc 

•^ ° , , , . ° , ' . charge the heir in an- 

counts upon this deed; the heir appears to the aaion, nuity. 
and imparls until another Term, and afterwards the gran- ©r a^'aaion whilh"d^ 
tee difcontinues this fuit, and diftrains for the rcnt-ar- ^, *l^» '"''^ST,.^*' "iV 
rear, and makes avowry ^ and the matter above is pleaded charge the land, 
in bar; and thereupon the parties demur. And in next ^"^ ^^' '^'^'^^ ^ 
Michaelmas Term it was ruled by the whole Court, that "8. a 182. Icnk.cent. 
the diftrefs was good and legal, becaufe the perfon of the 226. 49. E. 3 j. 37. h! 
heir was never charged, or bound by any word in the * '^'?*' *'•**• 7- 4*.. 

j.^ .,.^« ^i, [Co.Lit.i44.b.note(2) 

deed of grant; and then it follows confequently that no 145. a. i.BacAb. i20| 

cIe£tion remains in the grantee after the death of the ''''' 

grantor to make that an annuity or rent-charge ; where- lo E.4. 10. Lit. 48. «» 

fore although proccfs in the annuity had gone even to l'*'*^!** f^- »?. b. 

judgment, as Littkton put the cafe [§ 219.] yet that would 

not difcharge the land in this cafe. 

(2) ISL «^ 42. Eihi. C. B. One who had nothing granted a rent-charge, ibr which the 
graotee avowed in replevin $ yet it was agreed ;hat txe might bring annuity; for there never was 
aoyelcdion. 



Owen ap David's Cafe. 



(3)lT was found before the efcheator of Camaarvmy by Tenure of the Queen 
virtue of a mamiamusj in the fccond year of the now tVnl^ar71t*S/ci^rge^ 
Queen, that Oiven ap David * was feifed of certain lands IS^S^^t-Td fo 'C^^ 
in fee, holden of the Queen as of her principality of ficc. 
fFitUsy in capite^ by the fervice (a) of going in the war of 

^ ■■■ ■ ^ ■ ■ ' . ' ' ■» . 

(a) Se^ note (a) to 285. b. pi. 39* ante, 

4 G 3 the 
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V 44 b. a. Roi. Ab. ^^^ P"nce at the charges of the Prince. Whether that 
J039 504. be a tenure in capiu or not^ was the queftion. And in the 

[Dariet 160,161.] ^^^^ ^^jj^ T^^.^^^ ;^ ^^^ j^^jj^^ j^ ^^ COUncil of tho 

JO. H. 8 44- b. Dav|« ^ ^ - .-. t 

[59. bj 67. 1. Dy. 58. Court, no tenure in capite &c. 

359. b. i>. Co. 136, 

2r. Liyery 57r Teiuiocy 61. (12* Car, ^. 0*24. § i & 4. abolilhed tbii unnrej 



jn du R.' wardprum, Thornton's Cafe. 

A baftifd to whpm the (4) TTT HETHER the baftardrdaughter of a woman 
^JJicV Und^^fs nirt f ' fliall be taken in law as one of her children, fo 

^hiid within 3t, H. 8. ^^^ jf ^jjg mother difpofc of all her lands holdcn in chi- 
10. Go, 8 J. €. Co. 77. valry to the faid baft^rd-daughter by conveyance in her 
r^fi-^ b!1kift!wiiiw life-time, the Q»ecn fhall have a third part by the ftatute 

*'e6 b^' **^' ^^^ 3^* ^' ^' f^^* ^'^ ^"^ "^^ ^^^ ^^ ^^^ '^^'^ *^ ^** holdca 
by Saunders, KiNGESMiL, and Kayleway, that the 

Queen fhall not have any third part in this cafe, becaufe 

il)e is not a lawful daughter, or child of the mother more 

rco. Lit. 78. t. III. ^han of the father. But Dyer doubted of the cafe ; but 

Thii"h?i8*'^iihin *t^ ^P^^ ^^ Opinion aforcfaid, a decree was made in Afub^ 

inarrUse-aA, i. Term 19, of thc HOW Qjjeen for Tbomon agafinft the Ladv the 

Rep. 06. And fee 2. ^ ^* ^ 

BrowpPh.P«r,i83J ^'^^f 

(4) 7r/jr. 10 £//«. Cur* If^ard* lib. dtcret. fol. 3;7. «^ Madam Wbodhovft, being fcifed of 
fhe manor of A. hoi den of the King in caffite, made a deoffment thereof in confideration of a 
iriarriage to be had between Urfula^ a baftard-daughter of the faid Madam and /f7/Z. Cotton* 
Madam \^oodhoufe died, having ifluc Dudley Arrundall^ who was found her heir. The auditor 
pharged the t.^ird part of the faid manor of iL by way of livery, upon the ftature of Wills\ but oq 
great deliberation pf the Juftices, it was refpived that the badard-daughter Iball take that land 
a« a mere (Iranger, and not as any child of the faid Lady; and therefore the lapd was (Ufii 
f barged. 

T^e lil^e alfo in t Th»ffon'% c^e in the pourt of Wards^ fo. 509. 



"the legal quaiter of a (5) A Queftion was moved in the Beach upon a condl* 

yearponnftsofoi days. XX . - ^- ^i-^j*. 

Ihc half of !82}bu7the tion of re-entry for non-payment of rent due at 

tt%^%^^^^^ Mci^Wm^i, or by the /pace of a quarter of a ^ar after. What 
pdithoun. (hall be accounted a quarter of a year f And by thc opir 

6. Co. 6*. BK% 118. b. nion of ^hc Court, the 4th part pf the days of the year, 
^'.l^il B^r^oo ^44. which arc 91 days, mal;e a quarter, and to the fix houn 
b. C9. I**^' ' 35- ^' ^.iS^ over, the law pays no regard. And Bendlowes (hewed aa 
[YeK 100. If Com. abftr^ft ffom an old book of the Exchequer to this end 
^35^? 357f Pwgl- J. Note, that every quarter of a year contains in it ninety 
"" »nd one d;^ys, which make thirtceii we^ks; and h^^lf % 

.(5) Sff 4«/tf foL 5ff. [b. \^ (he ij^arg. pi. 7.] for pomputadoi^ of tim? <hc «ft <>^ ''^^ 

yeaf 
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year contains 182 days, but the year 365 days and 52 
weeks ; the quarter of the year after the feaft of Michael'^ 
masy begins on the 30th day of September ^ and ends on the 
29th day of December iiht next quarter begins on the 30th 
oi December y and endsonthelaft day ciMarcbi the third 
begins on the firft day of Aprily and ends on the laft day 
of June ; and the fourth begins on the firft day of July^ 
and ends on the 29th of September -^ from which the verfcs, 

Ter centum, ter viginci cum quinque diebus 
Sex boras neque plus, integer annus habet. 



* Hilary Term, 
18 Queen Elizabeth* 



•[345.b.] 



% The Order and Courfe of redreffing Erroneous 
Judgments in Chejler by ancient Cuftom there* 

(6) IMPRIMIS the writ of error ought to be fued out of 
Chancery^ at fVeftmnJier^ as other writs of error, and 
direfted to the Juftice of Chejhrj or his Lieutenant, and 
returnable before the King wherefoever he (hall be in Eng-- 
lattd; and fach fpace between the tefte and return that three 
county courts may be holden, which is four months or more : 
and at the next county court after the f^^^of the writ, the 
• Plaintiff ought to bring it there into court, where it (hall 
be opened, and read before the Judges, who are called in 
I^i»9 JuelicatMresy and this ratione tenurarum fuarum there. 
And there the plaintiff Ihall affign the error, without 
praying procefs againft the defendant, but only pray the 
Judges to examine the errors; and if error be found* 
they may advife upon it, or immediately reform it, and 
award reftitution; or, by their difcretion, they may 
award procefs returnable at the next county court againft 
the defcodant| ad(tiuti^ndum erroresji juod^ &c, and fo re<- 

(6) 7f/jf. 7 Jac Cardiff^ and Toot% aSk accordingly. 
i«t.eo8« NewBookof£»^/Vjs28. 

4G4 



Ifl error in Chejler the 
writ (hall be hied ooc 
at IVcHmxnfitr^ dircdted 
to the Chief Juftict:, and 
the judges there ina]f 
reform errors in the re« 
cord, or procefs in the 
abfence of tlic defend* 
ant, and award reftitu* 
tion, or a Jcire facial 
againft him, if they 
pkafe ; but cannot exa* 
mine errors ia fa£b \ and 
if they affirm their firft 
jodgraenty all (hall be 
removed into B. R. and 
if found erroneous, they 
ftiall forfeit lool. 
There muft be time 
given foe three county 
courts between the tefit 
and' return of the wnt« 

4. Inft»2i5, 214. Dy. 
310. N. E. a^», 131. 6, 
H. 4.8. 19. H 6. la. 
6. H. %, 4. Regiftcr 17, 
34. H. 6. 4a. b. Jenk, 
cen. 7». ca. 36. Goulfli. 
146. 



See the record trin. 4. Jac. B. Jt. 
form 
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I4*H. 6.42. 1)7.327. form their own judgment given by themfelves, or bj 
Pr ff- 4r !?• ^jjgjjp prcdcccffors : and then the record Ihall remain there 

without removal, and by fuch means fave the forfeiture 
of ^. icx> to the King for their erroneous judgment. 
But if they affirm the judgment which is erroneous^ 
their affirmance and the record muft be removed into 
B* R. if the party defendant be aggrieved by it ; and if 
their affirmance be adjudged erroneous, although the firft 
judgment was giyen* by their predcceffors, ftill they (hall 
Jofe^. 190; and the party aggrieved by their affirmance^ 
pT by their annullation, muft bring a fpecial writ of error 
upon the error peremptory, which (hall not be examined 
by them : and upon fuch writ of error firft brought, the 
Judges cannot hold plea of error in fad, as the death of 
pne of the parties pending t}ie firft plea, or fuch like, 
which is triable by the country, nor a releafe of all er- 
rors t or like matter of bar happening after judgment, but 
only to examine the errors of the record or procefs* And 
ptft-Bot. 190. t. Ca to prove the courfe to be fo, fee 6» H* 4. [8, 9. pi. 36.] 
%nx. »z8. b. M>- »J ^^j jg^ j^ jj g^ f^ ^^^ ,^y Nedh AM, Juftice, and by 

*»»r 37. the J^gifter^ fo. 1 7# and the Book ofEntrusy fo. * 27a. apd 

two notable precedents in the time qf R. 2. of two judg- 
ments of two affizes reyerfed by the Judges for errors in the 
record, and this in the abfence of the defendant, and 
without any procefs 4^ audmdum errores awarded, fince 
the error appeared mai^ifeft; and another precedent bc« 
fore £nclefi£LP, in the 7th year qf H. 8. with the judg* 
inent in affize by if Colin v. Leigb^ was by the Judges af« 
lirmpd in part, and annulled in part j but there the de* 
fendant lyas prefent by prpcefs oijcufa. which the Court 
thought reafonable and neceflary to do before proceeding 
* [ 346. a. ] to the examif^ation of the errors, * if he (hould have any 
thing to fay^ TQ'heirefqre, &c. ai)d note the Book of Entries 

pec the ctfc of Eccl«* in thc cafc above. The mandate to the (RcrifF to garnilh 

fton aboTr. 310. K p* ' ' 

jf^: pcf toi'J ' " the party defendant waj made by the Juftice of Cbefler^ 
^d t)ot by thp Chamberlain^ ^^rf this. 
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Bacon againfi the Bilhop of Carlifle and another* 

(7) GiUan impeSt hy Bacon againft the Bifhop of Cor- if the incumbent be de- 

^ lifle and mtton. Clerk. The plaintiff counted fi^t/^^tSLsI^^^^^^^ 
of a prefcntation made to one Twaytes by an Abbot in f"^^ "?"* «*^« P"^' 

* '' * jonal notice to the p«- 

the time of H. 8. and made his title by grant of the next tron. 
avoidance made by the Abbot and his Convent, and that read in the c?arch/ana 
the church is now void hy dtfrivation of the /aid T. gene- f.*^tt'?„fficit^^^ 
rally; and the Bifhop, as ordinary, entitled himfelf by J»> «*»« intimation of 

• ', - i-i\..ii . . ^*^, i-i ^^^^ deprivation he 

lapie by realon of the faid deprivation of 7., because he, rhoaid be called /ate in. 
not being minifter according to the order made in the be^fuch' pcrfon * as° u 
time of Edw. 6. and in the time of the prefent Queen, j^^^f^f^^^"**''*'^' 
did not fbbfcribe to the articles of religion, according to Dy. ^^^ ^^^^ ^^ y, 
theftatute of the 13th of the now Queen, c. 12. where- "•£^3^9-^- 
fore the church was void &c. and fntton his Clerk 3/cro768a Matis, 
pleaded the fame plea : and iffue was joined upon notice ^^^ 
given by the Bifhop to the Patron of that deprivation, s. 
whether the Bifhop hath notified to the aforefaid plaintiff 
the faid deprivation at the church aforefaid as the Bifhop 
hath alleged or not. And the Jury gave a fpecial verdift, ^^^ , 
i. that the Bifhop notified the nonfubfcription aforefaid 
by 7t to the articles aforefaid, at the church aforefaid, 
by his certain intimation fealed, of the tenor following, i • 
« R. Bifhop of C. to allReaors, Vicars, with cures, ^Co.i9.h. 
^ without cures. Clerks, and lettered men whatfoevcr, 
*• within our diocefe of C. health. Since if. ST. Clerk, 
** perpetual Vicar of the perpetual vicarage of the parifh- 
** church of C. in our diocefe, hath not fubfcribed die 
** articles &c. according to the flatutc &c. we command- 
•* ing them all, and efpecially the Curate of C to dc- 
** clare in the faid church of C the ftid nonfubfcription 
" fcc* And the Jury further found, that the faid inti- 
mation was publicly read in Engltjb by the Curate in 
the pulpit in the faid church of C on the day of the 
Epiphany of our Lord, in the time of divine fervice in 
the morning &c. and afterwards was affixed on the door 
of the ^}iurch by a general apparitor &c. : and whether 
this matter be fufficicnt notification to the faid plaintiff of 
the faid deprivation of 7*. or not, they arc ignorant, and 
pay the advice of the Juflices. J 

(8) Noti^ qo mention of the Patron, or of his name, ^ 
ill the intimation^ AlfP^ i^o exprefs mention i; made pf 

tb» 
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the deprivation according to the provifo in the ftatute 
aforefaid, but that 71 hath not fabfcribed to the articles^ 
nor any matter of qualification of 71 that he ought or 
need to fubfcribe, but he is called in the inftmment 
* perpetual Vicar, and not late Vicar : therefore, then, be 
vras not deprived at the time of the date of the intima* 
tion ; wherefore no deprivation was or could be notified* 
Alfo, quare of the matter in law of fuch public notice at 
the church &c. and not to the perfon of the patron. 
And note the favour of the Jury to the defendant, who 
found in th^r verdift that Jhwaytes^ the laft incumbent, 
not having orders for celebrating divine fervice accord- 
ing to the form of the ftatute of Edw. 6-. or as is ufed 
at prefent, hath not declared his aflent before the ordi* 
nary, or fubfcribed to the articles &c. which is matter 
dehors their iflue, and charge; therefore, there ought to 
»«. El 317 V. tiSi **^ "^ regard to that. And note the opinion of the Ci- 
[which fee and 3. Mod. vilians, that this intimation is not fuiScient to prejudice 

Ent. IIS. Wtts. Cler. , , - . . « t 1 • 

^v 55> 5<] ^^^ patron, becaufe it is upon a ftatute penal to the m* 

cumbent, and penal to the patron, to make him lofe his 
prefentation; and therefore fuch notice to the patron 
^ ^ ought to be truljy prdpprljf and perfonallyy and ntft fUli^ 

6. Cow 29. tioufyi and the intimation ought to notify, that the Or* 

dinarjr hath deprived him by fentence declaratory for 
nonaiTent and nonfubfcription to the articles, according to 
the ftatute; otherwife it (hall be intended, that the Or- 
dinary is content to permit him &c. And on the laft 
day of Term it was refolved in the Exchequer Chamber, 
by the opinion of all the Juftices, and of the Chief Baron 
. of the Exchequer, except Harper and Mounson, ah* 
feme Gawdy, that the faid inftrument is infufficient for 
the caufes ahovefaid ; and thereupon in the Bench| on 
the fame day, judgment was given for Bacon^ 



Toptclif, qui tam^ agaiufi Waller, 



An infonnation for (9)/^NE ff^oller appeared by /ktp0nta ifluipg o.^t of C. 

in"c. V h^j*^"^* ^' "P*^^ ^^ information of ufury by bill, fued 

;l;;A-twXl ^y °« ^•/^"'^. ^^o rues «8 wcU for the Lady the 

mcniioning what fta- Quecn a$ for himfolf &c. and made attorney r* ira/i4 «•' 

lute. And the defend- . , , , . • « t • • 

anttpp€?irj:dby«t;oirnc7 M^Tj aud plcaacu ^^ jvi/Qf ^ and found againft him &c. 
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^U4tre9 Whether the fubpxna there be the due procefs of tx p'atiA, and p\c^^^ 
law? Alfo, Whether he (hall plead by attorney? and, ZlAlf '.gai^ft 
Whether not guilty in this aftion be a proper iffue or not ? ^^™» judgment wa» 

* -^ . 1^ »' ordered to be entered 

And the information was, that the aforefzid WalUr^ at accordingly. 
fVeftmimfler^ by way and means of a corrupt accommoda- *^- ^' ^^^^^^ 
lion on the eighth day of September ^ in the year &c. had Kciiw. 214. \^ 
and received of a certain £. Story /, c of lawful money '* \ „ . 

-^ *>» ^ J [Mo. 301.pl. 452. But. 

of England^ for his own lucre and advantage, for the for- Nifi Pr. 197. i. Term 
bcaringandgivingdayofpaymcntof^.50,fromthcfourth ^^^ **^ ^ " 

day of Juhf^ in the year aforefaid, until the eighth day of «• i.E.3.4. 
September then next following, j. beyond the rate of/,. 10 
in the jf . 100 for a year, againft the form of the flatute in 1 Mar. 95. a« 
fuch cafe made and provided ; by which he hath forfeited 
to the faid * Lady the Queen, and to the faid plaintiff, « [ %a'i^ a. 1 
who as well &c. )£'X50, /• three times the value of the 
aforefaid ^. 50, whereof the faid plaintiff demands a 
moiety &c, and prays as well for the /Lady the Queca 
as for himfelf, that due procefs of law be made againft 
the faid defendant &c* and that he come here to anfwer 
jScc. Exceptions were taken to the declaration, in arreft 
of judgment, becaufe it is not expreffed that the plaintiff 
[defendant] f mutuavity that is lent to the defendant [plain- 
tiff] the ^.50 to the /aid intent &c. Alfo, no place af- *^'j^- ^ *^ •• 
figned where &c, Alfo, no ftatute certain* But the ex- 
ceptions not allowed, becaufe the declaration is made 
according to the tenor and form of the ftatute of 37. H. 8. 
[c. 9.3 which is a general prohibition, that is to fay, J^'^^V'tl'di^LeS^^^^ 
^ That no perfon &c.'* and contrary thereto, the defend- And.49.3Dy. 304.^06, 
ant hath tal^en ufury by way of corrupt xloan &c. And fur ic cafe 61. r. go, 
of neccffity it is implied that the defendant lent the /.50 '^- ^'- ^""^ ^^ ^^' 

* ^ y -* [Co. Ent. 394. b. Ow, 

He. And againji the form of the ftatute^ altho' upon divers i^,^, bat Cro. )ac. 14. 
ftatutes of ufury, is well enough in an information. 5. H. p^^c*. 3*7/3 *^]**^ ' 
^. [17. b»] information of liveries &c. And at length, [Com. dig. Amendment 
on account of the ftatute oijeofailsy which fpcaks of mif- i^ij *^ 
conveying of procefs, and misjoiner of i^ue, judgment 
Wa$ givew ajgmft ffaller^ 

f Sic in orig. of all editions 5 but mutuatus //, which fcould been the word ufed, always 
figiiifict borrow^ 



Gag^ 
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• Gage againji Fourthe, 

On a condition to make (io)'T^H£ Condition of a bond was i. if the obligor be- 
«i?for^3^'7ca^« 'i^^ forc fuch a day make a leafe to the obligee for the 

wiiiconfent, if not, for ^^^^ ^f ^, y^ars, \( J, B. would affcnt to it; and if he 

%i years; the Icaie for o j ^ 

11 years niuft be made would not affcnt, then foF 21 ycars, that then the bond 

^. withhold his confcul. Ihoiild be void. J. B. before the'day would not affcnt; the 

I. And. 49. 1 g ^^ r obligor is bound to make the leafe for 21 years, and that 

rVin Ab* Condition bcforc the day; for one or the other leafe ought to be 

(Y- b.)] made before the day : and this by the opinion of all the 

£6^*'r.I'89! arsamid. Juft»ces of thc Bcnch. See the like ♦ Eaftir 7 of the now 

131. i.Kcb. 619. Queen. 



(10) One covenants to alfure d manor to another within trvo yean, and to bind htmfelf in ' 
a bond of zoo/, to the plaint ff to pay 100/. to his fon, if he fliall have any of the age of feven 
years , adjudged that the bond fhali be made within the two years ; but if the contra& to make 
the obligation had been in the other fentencc, there he Ihould have time to make it during his 
life. Mich, 3 Jac. in C, B* between Bracherhury and Bracherbury^ [cited in Palm. 43 •• Lau 
105.] 



Rmi 



i>Evo8r. Wefton*s Cafe. 

If a benefice avoid by /, t) pTCHJRD PFESTONh^id z difpenfation from 

accrjMancc of another, ^ 'i\ * 

no fubftqucnt dii>cnfa- in the year I CI 2, i. in the 4th year of If.S. to take 

lion under iS. M 8. c. '. / i- • , j » • rx^ 

16. can reftore without and have two benehccs with cure; and at the time of thc 
Jf"thVKtrbave two "^^king of the ftatute of 21. H. 8. c. 13. he was beneficed 
ttits, as patron of the vvitli a benefice with cure of thc annual value of /.8, and 

Ifff, and by lapfc, whc-.n , ^ 

tbf church is v<»id his on the 29th of jlpnij in the .25th year of Henry 8. he took 
Si'hout lxp-cV°mcn- another like benefice, being Bachelor of Canon Law; and 

;i:tuL[on "Z ^"'*^'^*^" * y^' ^^""^ ^^^ ^^ ^f ^8- ^- 8- ^- ^6. made in 
p<s that. Juney he obtained of King Hen. 8. a confirmation of his 

When the church a- \,_ - . i • i i i /. , • . 

voids by rcfignaiion, the difpcnration, and With Other words of grant to hiro, by 
^alu^i'^f a*b;r«nul ^is royal prerogative, to have, ufe, and enjoy the efFeai 
after notice given to ihc of his * faid difpcnfation : and by color of the premifes 

patron , * ' * 

ifthe King's prefcntce he eiijoycd both thc benefices until the 9th year of the 
fore^ndua'ionTwhethcr prefcnt Qiieeu ; at which time the Queen, pretending title 
2'J^o^ «tr" '"'"*"*'' ^^ '^P^^ ^^ ^^^ ^^* benefice, by default of thc patron, 
*r ^47* b. 1 ^r^^'n^^'y* and metropolitan, by the aft of 21. H. 8. pre- 
Jcnk.cent. 6.C.28S.C. ^^^^^^ 5 ^^^ ^'^^ prefentce was inftitutcd and inducted 
^ ^""-k ^^*o '^* .^P* therein, ai^d died thereof poffeffed. And in the iith year 

117. Dav. 78. Co. Lit. - , 1 ^ , '' 

344. Dy. ^51. Co. of the prefent Queen, /Fj/fon rcfigned the firft benefice to 

277^ Raft. rcfidcnce if' ^^^ Ordinary, who, for any thing firft alleged, gave no 

l^otice thereof to the patron^^ bi^t fuffered th^ fix moptha 
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to pafs, and the metropolitan alfo ; and the church re* 

mained void four or five years, and then the Queen pre^ 

fented one by lapfe, who is admitted and indufled; 

againft whom and the Bifhop the patron brought quare imr 

feSt. Note, that by acceptance of the fecond benefice in Dy. 237, 255. 

Jprily in the a5th year of ifw. 8. thefirftwas void as by 4-Cp.70.Li1.Rep.a03. 

death or rcfignation, by the ftatute of the 2i* H. 8. not* 

withftanding the difpenfationy which alfo was made void by 

the fame a£t, and continued void in law and fa£l until the 

29th year of H, 8. when the King made the confirmation 

and grant of the difpenfation: and Whether fVefion be by 

that enabled and reftored lawful incumbent again of the 

firfl benefice, fuart ; upon which depends the prefenta- 

tion of the Queen, in the 9th year, by title of lapfe, by 

reafon of prerogative through default of the patron, or* 

dinary, and metropolitan. But admit that by force of r^^^ Dlfp^nC^pj^^^ 

the aft of 28, and the confirmation and grant, IVeJion con- ^- **7> 33^- *• 6.C«». 

dnued lawful incumbent, then when he refigned in the 

nth year, of which refignation no notice was given to the 

patron by the ordinary in his time, nor by the metro- 

politan in his time : yet Whether the Queen by her pre* 

rogative may prefcnt without notice given to the patron, 

qviart. And Mounson and Dyer were of opinion 

againft the plaintiff, and with the defendant; but Man- 

WOOD and Ha&P£R for the plaintiff. (12) And for the 

firft queftion which arifes upon the ftatutcs, Mounson, piow. 10. RoKContin! 

Manwood, and Harper thought that mjion could I'^/'e^L'Jii. Vro! 

not be reftored to his former benefice without, a new pre- ^«P- 9*; *• Keb. 381. 

. * I. Ro. Rep. 154. 

Kntation &c. but Dyer e contra: let them weigh the [vv^ts. cicr. Law. 6 
words of the ftatute of 28. 5. " re have^ w/r, and enjoy t/je effe^s ^9-1 
« rftbe bulk'' &c. and 4. E. 4. [3. b.] See a Uke cafe in j^o^f th^^'by^ Z 
the ftar-chamber, for the impofition of a cuftom upon i"^g^*» in this cafe the 

' * *^ church was void by re- 

wook &c, when there are two ftatutes, the one in ap- fignation, for ihc aa of 
pearance croffing the other, and no claufe of mn obftante cumbcm as he was bel 
is contained in the fecond ftatute, fo that one may ftand ^j^^^^^*'^^' * "" 
with the other, the expofitlon ought to be that both 
fhould ftand in force &c« So here. And the other quef- 
tion, s. Whether when the King hath two titles to a 
church, J. the one * as patron of the fee, and the other * f 348. a, 1 
by prerogative, by lapfe, the church being void, altho' 
the King grant the fee of the advowfon, without exprefs 3'^4..^'piow. 335*a.^^K* 
grant of that prefcnt avoidance to prcfent, the grantee ^/^i^^g a^SulS^X 

fliall ' 
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Quare imp. 31. Dr. St. Ihall not havc thc prcfcntation, by the opinions in i6, H. 7* 
116. 6. Co. 52. |-y^ y^^ pj , j^j g^ g £^ 2^ ["2^. pl^ 24,] which was agreed 

by all. And as to the third queftion, Whether notice 

5. E 4. 3. b Mo. 307. ought to be given to thc patron upon the refignation, or 

369. b! D^36"9 c^ not, it feemed to the three Juftices that it ought; other- 

ilo' ** '' F?t%i^! ^^^^ ^^ Queen fhall not have prerogative by thc lapfc ; 

a5.E, 3.47. «. 12. EL but Dyer ^conrrfl; and cfpecially here, where by the 

44. k. 3. 35- * plea and demurrer it is confcflcd that there was default 

[Wats. cier. Law, 6. \^ xi^^ patron ; which implies neceffarily a notice Gcivcn 

3,BuniEccI.Uw,90, . . ^ .. 1 -r j r , Air /• i_ 

91. Wood's inft. 151. by the ordinary, or otherwife no default, Alfo, a fourth 

Wiif. *ioo/ s'^Borr. qucftion was moved, j. if thc prefentee of the Queen, 

>5^^-l after admiffion and inftitution, die before indu£lion^ 

Whether thc Queen fhall prefent de novo; for her prefcn-* 

[Wats. Cler. Law, 116. tation bcforc induction is revocable by her prerogative, 

'i ^''^ M.^' Eift ^8^^' ^^ic*^ i* °o^ ^^^ ^^^^ ^^ * prefentation by a fubjcft. And 

ic fee a. Black. 1040.] by the Opinion of Mounson and Dyer it iccms that the 

3« H. 6. 15. Queen fhall havc it, but the two others contra. But yet 

all agreed that thc Queen's prefentation fhall be always 

faid, admitted^ injiltutedy and indu^edy confirmed by pre- 

IT. E. 4. 34.44. E. 3. 3. cedents^ and the books of 1* 14, 22, & 33. H. 6. [27. 24* 

"^i^^.^l'^T """' a- pi. 3.] & 24. & 38. £. 3. [29. b. pl. 31. 3. b. 4. a.] And 
at length the matter was finifhed by my award; but yet 
that did not fland, but judgment was given for the plain- 
tiff, and a writ to the Blfhop &c. on account of the opi- 
nion of the greater number of Juflices of both Benches. 



Hil. 17. £1. roc 608. 

^. dcYifcs land to J?, (^s)^ MAN having no ifTue, devifed by his lafl will in 
on condition to pay his writing, Certain tenements in London to two of 

Wife a rent thcnrour, . . 

and g*i?c8 her a dif^rrfs his fricuds in fcc, to hold in common, upon thc condition 
atrcar.' Thc heir may following, 5. that they and their heirs fhould pay an an* 

kre/'";f""r^t"''5" ""»' ""^ °^>^-7- 6^- »''• ifl"5ngout of the faid tenemenU 
without any demand; ^t four ufual quarter davs, according to thc cuflom of 

but the wife muft make ^ ^ , .^ ^ , . .^ . . , ,.^ 

demand before ihe can London, to the wifc of the devifor during her life, and 
diftrain. ^^^^ ^^ ^j^^ ^^^ crcftcd hofpital of London for thc relief of 

l.And. 50. I.Leon. 269. * • , .-. 

3. Mar. 117. a. Co. Lit. twelvepoorthcrc, fourpounds annually forever; and that if 

in^425.^ ** ^ **°' the rentfhould be behind by thefpaceof fix weeks after any 

of the days of payment, (and legally demanded) it fhould 

(13) Mich. 37, 38. £//«. C. B. Wfnt7vorih*% cafe. [2. And. 30. Cro.El'*. 451. Noy 55. T 
The rent atligned to the wife for dower, upoa condition of non-payment to be rellored, nied 
BOt be demanded by the wife. 

No judgment was given in the cafe of Dyer ; and it feemed to divers ju^es that thc plain* 
tiff ihali rccuvcTi for this will was upon a condition which was broken. 

be 
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be lawfal for his wife to diftrain upon the tenements ; 

adding moreover that his full intent and will was, that 

fhc fliouid annually pay the fame rent * according &c. 

The rent is behind on one of the days, and no demand 

made at the tenements by the wife, nor by any other for 

her; wherefore the heir of the devifor entered. ^4tre Dy. 117^ 

upon a fpecial verdid given in tjeBi9m firma in laft Eafler 

Term, Whether his entry be lawful, or not, or the penalty 

of the exprefs condition annexed to the xftate of the de- 

vifees qualified, and utterly deftroyed by the penalty of 

diftreft added to the rent, and fo a limitation of the pay* 

ment of the rent to the wife, and the heir of the devifor 

to take no advantage of the breach of the condition ? And 

it fcemed to Makwood and Mounson, that it (ball be 

fi> intended, and that the entry of the heir is not lawful; 

bat Dyer and Harper clearly to the contrary: and fo 5, £.4.27.- ^7.351. 

was the opinion of Wray and Saunders, Chief Juf* 

tice and Chief Baron, in the prefence of Man wood, at 

table ; and that both penalties, i. the condition and re« 

eatry, and the diftrefs to the wife given for nonpayment, »9- H. 8. 33. i. Plow. 

are good remedies, and fureties for the firm payment of ' 

the rent to the wife according to- the intent of her huf- 

band ; and as to the demand of the rent, they thought it l-It- pi- 345- Mo. 9S3; 

/*• ^ , -n t 111 con^PaL32I. 

not neceuary for the wife to make any demand on the r^ g^^ ^^ - 

land; but it is payable by the devifces at their peril if Doug. 486.} 
they would fave their land ; but before diftrefs taken the 
wife ought to make demand. 



Howel agatnft Fortefcue and others. Bucki. 

(14) A PPEAL was brouc^ht by Howel of the death of In tppeal of deatk 

his brother, agamft Fortefcue and divers others ; principal, and F. as ac- 

Fortefoii appeared, and the others did not. And the Zn7ei fr' iTl r^ 

Court was againft the others, as principals, and againft MturaonthcdAyofthe 

»,- rr 1*- 1 \- iri Ai ^"^ purchafcd. And 

Forte/cue as accellary, before and after the felony. And if there were a fT. ff. 
he pleaded in abatement of the writ s. " that whereas an if"hebed"e^dbcfoJfthe 
" original writ of appeal is purchafcd againft fVilliam writ purchafcd, it is 
*• Harri/irif late of Murfeieyj in the county of Bucklngbaniy Averment li« againft 
" Teomanj otherwife called ^ if. late of M. in the county jav^emvit^^. ""*' ** 

" aforefaid. Yeoman ; the faid Fortefcue fays, that neither Dy. 3*7- «• 
.. , . ^ ; 1 /• \r 1 • I. Bum. 74. 

" at the time of the purdiaung of that writ, nor ever 

** afterwards 
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*^ afterwards was there any fuch perfon as fFtlSam HoT'^ 
<< rifon in rerum naturae as by that writ is fuppofed and 
** this &c. wherefore he prays judgment of that writ 
'^ &€•** And the truth of the cafe was, that the name of 
* baptifm of the faid Harrifon was miftaken, s. ff^tlliam for 
Pohon i«. t. i<xH. 7. Thomas. And Whether this plea Ihall be largely intended 

■*a. a. 20. H« o» 30. , , * ■ . 

in law, that if there be withia the realm in any county 
any fuch fViUiam HarrifoH^ this plea ihould be tried 
againft the defendant; jir^rr/.— AUb the original writ was 
returnable o^Mi Mkbaelisy which was adjourned * until 
* [ 349* ^ ] ^^^^ antmarum, and on the firft day of that return s. the 
6th day of Navtmier^ the writ was delivered to the (heriff 
s Bom. 79. to be ferved, and not before ; and yet the fheriff returned 

a tarde delivered &c. which by implication and <;ommon 
intendment was before the day of the return* And Whe- 
ther the defendant can be received to traverfe the return 
of the iherifFy quaere. And thefe two queftions were put 
to the two Chief Juftices by the Earls of Sujfcx and Lei* 
ceflevy arbitrators in the appeal; and at firft their opinions 
were, that the plea fhall not be intended of any fuch 
perfon out of the county of that vill of which the party- 
was named, late of M. in the county afwefa\d\ and although 
9 E. 3. 37. •• there be of that name a William Harrifon in a foreign 

county, it does not fignify ; no more fhall it be, if there 
was fuch William Harrifon at the felony committed, who 
[1. Hiwk. pi. 453.] jjgj before the writ purchafed, nul tiel perfon in rerum 
45- 4- i4.^H.% 17. 5. natur& is a good plea, for which fee thereof ao, H 6. foL 
l:t^, J; ,T"8. V^: 33. [30. b. pi. 29] & 27. H. 6. twice [6. b. pi. 2. & 8. b. 
5. a. 7. H. 7. 4. 3. E. pi. 10.] and for the other qucftion, they thought that the 

4. 20. 40. £. 3. 34. 31. *-* *' /-irt 

H. 6. 13. 33. H. 6. 45. defendant might have the traverfe to the return of the 
i3.R.2.ATcnncot27. ^^^jg: .^ r . ^^j ^j^^ ^^^^^^ before ftandt 

[fcnk. cent. 3. c. 98. ^ ' ' 

Dakon*s Sheriffs 191, With the return quia minus tarde eum deliberatum Jit hreva 

191. Com. dig. Re- .,>,,. 

torn (G.) excquend pojt diem returns (3c» 



SesTfite%fthS (iS)X^^ conufor levied a fine pf his lands to the 
to the ufe of another in conufee and others, and to the heirs of the 

tec ; this, docs not dif. , ^ «- ^ • ^ t. l i. 

charge. conufee, to the ufc of a llranger m fee; whether that ex- 

^ Co^s^/Z^a \'. 30, tinguifhes the execution of the recognizance or not? 
K i. not cxtipguWhcd. ^^j jj f^gjjjg jjQ^ for ^he ftatute of 27. H. 8. [c. lo.] of 
Ufct. 9. nfes &c. hath a faving for cider rights, titles, inicrefts, 

L'n^f^'w.u'^aVlJ: anions, &c. that they then had, or afterwards Ihould 

the land. S« B»c. Ab. t^yc &c. 
Execution (B. icct, 7. 
Com. Stat. Suple. (F.;^ 



')] • Eafter 



* Eailer Term, 

Beginning on the Ninth Day of April, 

in the 1 8 th Year of Queen Elizabeth, 

and Ending on the Fourth of June. 



The Parfon of Peykirke's Cafe. 

(i6)npHE parfon of Peykirke and £/m//0n juxta Peterho^ Prohibition lies to ifnit 
vmgb^ of which the Abbot of Petirbtnrougb was ^raim^^whcn the^*nd• 
patron, and alfo owner of the manorof £&w/o«, being a ham- l^"*** „*li*"y,*'^f "^"rt 
let of that parilh, at this day demanded tithe of hay and have from time inune- 
corn out of the demefnes oiElnuttm manor^ of which the pre- with tithes of wool and 
fcnt Dean and Chapter of P. are both patrons and owners ; •J'"*y/"'^. 1 
whereas within time whereof memory runneth not to the 2.co.44.b.48. «. Hob. 
contrary before the diflblution of the abbey, and at the time ^/*^- * '9- R«^- Wo- 
of the diflblution, no fucb tithes, but only other tithes, as Raft. Tithes 8. 10. ei. 
•fwol and lambs &c. were paid by the farmers by leafe, \, E.e. 79. a.Dy. 4^ 
or at will, being lay perfons. Whether a prohibition ^7©. »77.6o. 
upon the flatute of 31. H. i. [c. 13.] by virtue of this ^' ^"' '*^^^ 
word dtfcbargid^ will lie or not ? And by the opinion of the 
Juftices and Clerks of B. R. prohibitions in this cafe are 
common &c. 



(i7)COCAGE land is dcvifed by laft will in writ- ji. tenant in tan, «- 

ing to A in tail, remainder to B. and C. (two SJutkl^edJSty^^ 
brothers) in tail, J. enters, and makes difcontinuance, J;«ir of ^. the death of 

^ ^ , ' ' C» needs not be ex- 

and dies without ifluc ; jB. has iflue D. and dies : jD, prcfsljr alleged, «* «« 
brings formcdon in (a) remainder for the moiety, and the « {od "c. ' &c. ^o ^ 
writ was « et qua poji mortem of the aforefaid J. B. and C. « ^i^l^tJ^Jitu^ 
•* to the aforefaid D. the fon and heir of B. ought to re- *' «««. 



faj Becaufe B, the father never was in | D. and his writ mud have been formedon in 

poflclhon ; for if the remainder had been exc- I Drfcfncler. 8. Co. 89. Booth's real a£fciont 1 5», 

cnicd in B. the right would have defccnded to | F. N. B. 502. A, 

4 H «* main 
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^* main by the form &c. eo quo J the- aforefaid A. died 

** without heirs of his body" &c. without any mention 

made in the eo quod of the death of C. the jointenant of 

the freehold of the remainder. And for this caufe the 

7.H. 7. 7. h, 28. H. 8. writ was challenged by Bendlowes ;yjrf non allocatur ^ 

lo^E^i^ll.Bi^il^i, for the claufe eo quod in the formcdon in re^maindcr or 

reverter, fervcs only for the extinguifhment ofthefirft 

cftate tall, and not for any tenant of an eftate for life 

only. And fee this, £. i6. E. 2. [fol. 473, 474.] a good 

cafe. And the Regifter^ [fol. 243.] feems accordant, for 

Fit Nat. 217. b. 218. k. ^j^^ ^j^^f^ ^f ^^ quit poft mortem ferves fufficiently to prove 

the death by common intendment ; and the words, ^ed 

without beir &c. ferve to prove the particular entail to be 

determined and fpent, fo that the remainder is executory. 



Brrk. Haley againjl Rownd and Others. 

^. leafes lo acres of (i8)'T'HE Dcan of SarutH^ feifed of the Reftory of 5m« 

his redtory for lo vcars, X .. ., /-,.■ ii-t 

and afici wards makes a wf m tight of his dcancry, leafed 200 acres 

JrrJ%:'^^roS'"o**er^ ^^^^^ of 60 years, which is cpnfirmed by 

attornment of the lo the Dean and Chapter; the leffee entered, and after- 
acres, yet they pafs, • i • i r> • /• ii- 

bcing parcel of the rcc- wards withm the term the Dean leafed the reftory * itfelf 

ycTrs ^^B. *ihau' have ^^^ ^^^ ^^^^ of 6o years to a ftranger, to commence at a 

^^^"^ ' day after in the fame year, which is alfo confirmed : and 

107. Mich.V;, iS^EitL' afterwards the Dean leafed the faid 200 acres to another 

rot. 2000. £qj. jJj^ jg^jj^ ^f 5 J years, to commence after the cxpira- 

[Bendl.283.S.C.] . r . r n , '• i - ,r r . L ^ 

-. r - tion of the firft term, which is alfo confirmed ; but no 

I ^ co« a. I 
L :)J ' • J attornment was made to the leffee of the reftory : quitrc 

whether the reverfion of the 200 acres paffcd in poffeffion, 

2.R0I. Ab.121.38. H. or not. The cafe in effeft is, a man feifed of a manor 

6. 38. a. 7.li,li2.a33. a. . .^ , . 

5. Co. 55. dcmifes 10 acres of the demefnes for 10 years, rendering 

Plow. 103. b 433. b. a rent; and afterwards demifes the entire manor, by the' 

42a. 10. H. 6. 16. b. ' , ' •' 

«8. H. 8. i6. a. Co.'4. name of his manor of &c. for 20 years, the term to com- 

iff. i.Vcoi'i?7.H. nience at the Feaft of St. Michael then next enfuing. 

7.8.B.N.C.298, jJq^^ whether a leafe and intereft for ten years, in the 

faid ten acres, paffes to the leffee of the manor after the 

By 4. Ann. c. 16. expiration of the firft ten years, altho* no attornment be 

lcred*unnwffaVy^iraTi *^^^e by the firft termor, or not? And it feemed to 

cafcs.i>ougL*82,*83.} Manwood and Dyer that it does pafs, but not as a 

reverfion, but as mtmber and parcel of the manor; for 

tVidc ante 103. a.pi.6.] ^^ ^^^ ^^^^^ ^^^^^ ^^^^^ fcvcrcd from the manor, but the 

freehold 
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freehold and fee thereof remained always parcel and 
member of the grofs, and body, and name of the manor; 
and fo was the opinion of Wray, Chief Jufticc^ at table 
afterwards; but Harper # contra.' 

Bendlofi [fol. 287.] reports the cafe to be adjadged according to the opinion of Harper; and 
afterwards judgment was given that the plaintiff (houid be barred [becaufc] the Judges faid 
that the rcverfion of the faid tenement^ in the Count paflTcd by the faid Icafe, made to the* faid 
WilL* Barker, who was himfelf the Jeffee of the rectory for fixty years without any attorn- 
ment j for they were parcel of the faid re£tory : and the leafe made of the faid 200 acres for 
fizty-one years, was void according to Beudl. 



DoBsar. 
(i9)TN quare impedit the plaintiff recovered, and had a If, during the Tacancy 

^ writ to admit his clerk, direfted to the Dean and :Ltt%o ^'o * hr^ual! 
Chapter, guardian of the fpiritualtieS, fede vacante ep'ifco^ *^.'«"» ^l". jj»« 0>'rituai. 
fatus^ which is not returnable; and before execution of tumabicj «nd before it 
the writ a Bilhop is created. It was doubted whether (hop**^is crcaiedT the 
the authority to execute the writ be determined in the Plaintiff upon faggeftion 

J may htTC a ne\» writ 

Dean and Chapter. And it feems, that upon a fuggef- to the Biihop rciorna- 

, . %j^ ^ , . 1 /• 1 • blc : but whether their 

tion made to the Court of this matter, becaufe nothmg power is determined by 
was done upon the writ aforefaid, another writ may be ^J|«"""«°* 9"^''- 

^ . Dy. 260. 2. Inft. 398. 

awarded to the Bifliop, and it may be returnable if the 17. e. 3. 23. 40. e. 3. 

^ f /. o ' 2C. 2. Ro. Abr. coo. 

party pleafc &c. ,?. «. 6. ,o. 8. Co. 69. 

^ [Palm. 464. but fee 

3. Salk. 72. Gibf. Cod. 

[Wats. CI. L. 297, 8] 

(20) A BOND of £.200 is made to two to pay them s. Bond to a. and 5. la 
one hundred pounds to one of them, and the fot?'an7^ioo^o'^! 
other hundred pounds to the other. One of the obligees ^- di" ; whether B. 
dies, and his executors fue for the one hundred pounds : qu^e. 
whether the entire /.200 (hall not accrue to the furvivor, 4- Co. 4. 4. E. 4. 29, 

'*» 5. Co. 19. 55. plow. 

qu^tre^ 141. 153 16. H. 7 7. 

b. 14. E 4. 7. 9. H 6. 
25. b. 32. H. 8. 48. a. I.E. 4. 36. 4. Co. 47. Perk. 36. b. Simile poft 351. b. Hoe and Mace's cafe. [See 
Hob. 172. Co. Lit. 180. b. and Mr. Hargratc's note (i.) there, 3. Bac. Ab. 696. Shep. Touch. 363.] 

(20] Mich, 41, 42. El. rot. 2504. ^ham) v. Sherwood. [Ow. 127. Cro. Eliz. 729.! Debt 
upon bill for/.20. the bill was, " Memorandum that I, Will Sherwood, have received of Thomas 
" Bettle £.40^x0 the ufe of Robert Slurw and Ellz, his wife, equally to be divided between 
« them ; which faid fum 1 do acknowledge myfclf to have received to the ufes abovefaid, and 
" the fame to re-dcliver again at fuch time as (hall be thought moft fit for the profit and 
«* commodity of the faid Robert Shaw and Elizabeth his wife." Robert died mtcftatc, and Shaw 
the plaintiff took adminiftration, and brought debt againft Sherwood for £.20. And igrced by 
Walmesley, Glanvill, andKiNGSMiLL, that it is a debt due to Robert Shaw ^nd Eliza- 
beth his wife ; and /^er lotam Curiam, if it is a debt, it is a divided debt and not joint ; for there 
Glanvill faid,;hat there may be fevcral bills to feveral men of Icverai furas; s. £.20 to one, 
and £.20 to another in one deed. Ex Lib, Mr I. Andrews. ^ r -^ * t t. 

Mich. 21, 22. Ellz, C, B, it was refolved by the Court in the cafe of Dyer, that the £.200 
fuTvivcs, and thefc words 5, one hundred pounds to one, the other hundred pounds to the other, 
arc void words. ^ t^ , 

4 H 2 E«^" 
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^ Eden againji Harris. 

y^^obyfar^i^D^^T' (^<^) A MAN fcifcd in fcc of focngc land had iflue two 
SJ^fir'wor"*;:'!'.:^' daughters, and devifcd the land to the two 

the whole— ^««i, if daughters and to the heirs of their two bodies lawfully 

they had only a term, ° , , n . . , t /v i j 

fBcndLis?]! begotten. They took hutbands, and the hulbands and 

t. And. 50. J • wives at their full age made partition by parol : and the 
tl: Ca*Lii'3o!*a!^?^^ o^« kufband had iffue, and his wife died; Whether the 
j83.« [i69.a.aoa Mn Q^h^r hufband and his wife fhall have the whole by the 

HargraYc's note {i.) , • i* o. • r 

51. AC 3. I. Co. 84. b. furvivor, or not, was doubted by fpccial verdict in trcl- 
^6* *b' Coke 6 12 V' P^^^* ^^^ *^ opinion of all the Court, without argu- 
Eii£. 303. b. S.Afl: 33. ment at the Bar or Bench, w-as, that the furvivor fhall 
30. H. 8?^k N.C*%3i h*vc the whole; for the partition by parol is void, made 
r r*f* aS" *i?4rAff. ^y jointenants or tenants in common of cftatc of inherit- 
8. 3. E. 4. 9. a. ance \ but of a term peradventure the partition is good. 

[Cro. Eliz. 95.] 



Wilts. 



ThcKing grants ex «••- (2i) F feifed in fee of the Reftory of fFift Bodwinf \tn^ 
« and^Ilrhcredttlmeuw propriatc holden of the King, and alfo of the 

« or!r^ rtiinhi*°*thcre- advowfon of the vicarage appendant thereto, was attainted 
« to, in as ample man- of fclouy in the time of Ed. &• But the efcheat of the 

"ncrScc." ihe advow ' , • , « , , , . 

fon of the reaory partes* rectory, to which &c, and the annual revenues and pro- 
3f ihe patchtec of the fi^s of it Were concealed from the King, and at all times 

King of mn advowfoh • ^^ ^ -% r t 

vrhcre ihc patent was fince, Until the 7th year of the now Queen, that the efcheat 
d^d'^^a'^pafs,*'*;'^^^^^^^ and concealment were found by inquifition ; fince whick 
twice, and his clerk is ^^^ ^^ Queen who now is, by her letters patent for 

jndufled, he has gamed ^*' ^ v -^ ^^ ^ 

poiTcffion by this ufurp- moucy and othcr confidcrations, and of her certain kncw^ 
Khig,*and afihencit UdgCj fpicial gracij and mere motion^ granted all the poffcf- 
m;;'StL' a"^^ fio«» <^f ^^^ gl^be and tithes of the reaory by fpecial and 
^arrtitt prejentment, particular nauies, and generally all her hereditaments what* 
1%^% Lohii '** '°*' ^^ parcel ofy belongings on appertaining to the /aid re£iory in 
[vvais.ci. Law. 117] f^eft ^odwyn (but no exprcfs mention made of the reftory 
z. Ro. Ab. 185. 10. Co. or advowfon) &c. as fully and in as ample manner and/orm, 
h. *E. 7, 5. Qgar. Imp. ^^<^^i^y ^^^ condition^ as the faid E. had them &c, and as thej 
19. 16^. 3. Grsmts 56, ^^^^ q^. Q^^f^f ^^ fj^^ ^^^^ f^ ^fjg hands of the faid Sncen with 
57. 5. E. a. Quar. Imp. . * / J "^J 

165. 33. H. 6. 14. Dy. this provifo) i. that if the premifes were not concealed &c« 
r* c m4\ aS^^She ' ^^^ ^^^^ ^^^ iffues and profits were accounted for to King 
Toociu 88.] £. Queen M. or to the Queen who now is, fince the 

43.E.3. aa.bi attainder, then the letters patent Ihould be void; th« 

(ii) Af/irA. 3t, 3a. Eliz. C, B. ^tare impedh by Denny, v, Afi'iil. [1. Leon. 191. Cro- 
£li^. 163.] The King hath the advowlbn of the vicaiage of D* aad francs hit vicarage of Da 
tht advowlbn of the vicarage does not paisi 

|)atcntee 
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patentee prefented to the vicarage, and his clerk was ad« 
. mitted, inftitutcd &c. and afterwards rcfigned ; the paten-* 
t^e prefented again, and is difturbed, and brought affife 
of darrein prefentment, and gave all this matter in evidence 
. to the Jury taken by default in C. B. whereupon the de- 
fendants demurred, but no averment was taken in the 
evidence by the counfel, of the concealment, or that the 
iffaes and profits were accounted for &c. iince the at- 
tainder, to ferve and fatisfy the provifo alleged by the 
plaintiff* himfclf: — quart if he ought of nccefSty. *[35^-a*] 
(22) Alfo, ^««pr^ Whether the advowfon pafTed as in grofs n- H. 4. Grants S8. 

' ^ Dy. 48. b. 6. E. 3. «^. 

or appendant by the general word "hereditomcnt,*bccaufc Oarrawy 61. 5. e." 3. 

it. belonged to the redory? and admit that it did not etccfX^ ^* ''^*^** 
pafs, fliU Whether the patentee hath gained the advowfon 
of the Queen by (aj ufurpation, as he (hould have done 
of a common perfon, or not? And by the opinion of 

the Court in £. Term next, judgment was given for the Nichofi's cafc, adjudg^ 

plaintiff, and that by the general words above the ad- t^^ri t^'ca I'l"! 

vowfon of the vicarage pafTed, and the parfonace alfo, 4i- ^ J ^5*'°-5*'^!- 

° ^ , r 4?. AflT. 16. 2. Ro-Ab. 

and this by the words as fully &c. as &c. and of fpe- 371, a. 370. 2. Ro. 
ctalgrace^ certain knowledge t^c. So the Queen by igno- ^''^' 
ranee was not deceived &c. And a It ho* it did not pafs, 
flill by reafon of the patronage and advowfon gained by 18. E. 3. 15. 
the lafl prefcntation of an incumbent, and by this affize 
againfl the Dean and others, flrangers, who make no 6. Co. 30. a. 4. H. 7. i. 
title, he hath gained the pofTeffion of the patronage even gj ['^ b/47.%! 3* 4. b! 
againft the Queen herfclf. Sec f'itzher^ert, in title quare irH.4. 1.4. 
impedit Trin^ i8.£. 3. 151. by SHARp, that by ufurpatioi^ 
on the King he fhall be put out of pofTefEon of the ad- 
vowfon as well as another man, and (aJ fhall be put to 

(22) If the King claim only a chattel real in the advowibn, an ufurpation puts him out of 
podfcllioo, as a common perfoo. ^ Beverley and Corverjly'^ cafe adjudged 28. Elix, rot. 412. 
Tr/». 30. Eli%. rot. 1306. Stamf. prcrog. 32. b. 18. £. 3. 16, ^are imp 136.43.-E.3. i4.4£. 3. 
4. [ I. b. pi. 3.] and Eaft. a. Jae. C. B. roc. 1 3 3 1 . ^are impedit by the King againft the Bilhop of 
l^Hton, Champion patron, and Matheiv incumbent, [Cro. Jac. 53, Noy 18.] It was adjudged, 
according to thefe books, that the K.ing is put to his writ of right, for thefe prefenttnents where 
there is inftitution and induction. But ^/Vf.4Jac.B. J^.'||Yelv.9o.Cro. Jac. 123. i Brownl. 166.] 
in error that was reverfed, and ail ihofc books denied tube law; for by Popham, if one 
uibrpaioD does not put him out of pofleflion, manv fhall not do it$ for by tbe death of the 
firft mcumbent tbe King may pr^ent, or have quare impedit againft him, which he pleafcs. Ej^ 
Ub. Mri. Noy. 



faj But by 7 Ann, c. 18. No ufurpation 
«pon any avoidance in any church, vicarage, 
or other ecciefiaaical prorootiop, ihall dif- 
placc the eftate or intereft of any perfon cn- 
tjt)^ to the advowfon or pauronage thereof. 



or turn it to a right; but he or fiie that 
would have had a right if no ufurpation had 
been, may prefent or maintain his o« Her jnare 
impediivLipoii the next, ocany pther avoidartcc 
if difturbed notwithftanding lach ufurpation. 
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his writ of right as well as another man ; to which all 
7. Co 28. skStanfif. 33. the othcf Jufticcs agreed. And 3f. i6[£. 3. Fitx. jibi 

Eft.' ly^ils^^], •^"^''^ ''"^^^'^ I'^yJ & T. 38. E, 3. [13. a. pi. 10.] the King 
Eiiz. adjudged that brought a Writ of right of the fourth part of the tithes 
not put Che king to his ^"d offerings of the Church of Saint Dunftatf^ in the ff^tft^ 
writ of right. jj^ Flett Street, London ice. and it was allowed well. And 

likewife T. 35. H. 8. [iT. 6. 6o. pi* i.] the King may 
[See Wats, cierg. Lav gain an advowfon by prefentation, and plenarty for fix 
"^' "'^'^ months, without any title even againft an infant pur- 

chafer. 



• [ 35^. b. ] , * Trinity Term, 

I 8 Queen Elizabeth* 
Beginning 2 2d June, and ending nth July* 



Crefwell againjl Cokes. 
Tenant by hcriot cuf- (23) A MAN held divcrs tcnures of divers lords by 

tom» holding of feteral XJL ,.^ n jr^jirj ri_- 

lords, makes a .fraudu. h^not cultom; and he to defraud one of his 

Any^iord° may fuc ^on '^rds of his hcriot, made a fraudulent gift of all his he- 
^\ ^^\. ^' 5* ^^^ '^'^ ri table bcafts, which were twenty horfes. And the lord, 

Talueof all the beafls. . . • •' . 

But fee 2. Leon 8. S.C. fpcci ally aggrieved, brought an aft ion of debt as well 
that he (hall recover but for the Lady the Queen as for himfelf upon the ftatute of 

the value ot one. ' ^"^ * 

Co. Lit. 290. Raft, the 13th of the now Queen, [c. 5.] demanding the value 
fraudulent deeds i. ^f i^e twenty horfcs &c. And by the opinion of Har- 
Ab. 606. ^i^SaiL 320 ^^^ ^^^ Dyer the aflion well lies by the intendment of 
the ftatute; for it may be that he never might happen to 
feize his heriot, and if he Ihould only recover the value 
of his heriot according to his grievance, then the Queen 
would have the half of that, wherefore &c. But Man- 
wood c contra, becaufe the other lords are as much ag- 

(23) Mick. 10. Jac. C. B, <^ Hoe and Macf, Comniiilioners of bankrixpts afligned a bond 
of ^.20 to A, and B, fevcral creditors, to each of them £.10. Coks and Winch held, that the 
commiflionen have power fo to do, and that the aliignees may have feycral adUont. The iiko 
iW^foL 350. pU ao. 

grieved 
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grieved for their heriots, and rccompenfable for them, as 
the plaintiff is, and the makers of the ftatute never in- 
tended to recompenfe one, more than according to his 
grievance and damage &c. therefore each of them (hall 
have a feparate aftion &c. And Harfer held that all 
the lords might join in one a6tion« But quarc this. 



(24)T AND of focage tenure was given to a hufband Huiband «nd wife te- 

- ^ and wife in tail, remainder to the right heirs of xirhuiLd^ail'iil: 

the hulband in fee : they have iffue : the hufband alone ^j"* finciothcufcof 

\ . ,., . ,. himfclt,anadcvifcsihc 

levies a ime witn proclamations, which is to his own land to his wife paying 
ufc; and afterwards the hufband by his laft will in writ- ShccntT" ontL dllth 
ingdcvifes the land to his wife for term of her life, re- ""f pays the rent, it i, 

o » a wairerof herrrmittcr. 

mainder over to a ftranger in fee, with a condition to ^^ ii»e fin« bars the 

rill «i t , /- . i. *""^ ^^® "*»^ «1*»™ 

pay a rent out of the land annually, and a clauie of di- thro' both, 

flrefs annexed to it &c. And afterwards he dies, and ^°- ^7- *>.• Co. 8.7a. 

his wife enters, claiming only all eftate for term of her Lit.3i;7. a. Weft's Pre^ 

life, and pays the rent according to the will ; and after- SeJ.^^g^ "Sob. Vi. ^ 

wards fhe dies. Whether the iffue in tail, or the devifee *55- »57. 333- Jy. 

, '^7- 348. 332. Co. 

in remainder fhould have the land, was demurred in law Mag.Ch. 681. n. AlT. 

in replevin, where all the cafe appeared in avowry made 14^.' i. Leon. 84. Mo! 

by him in the remainder for damage feafant &c. And ^^^' 

by the judgment of the Court, given this term, the iffue lij. * * ^" '^^' 

in tail was barred ; partly becaufe his mother had waived 

theeftate tail; and altho* Ihe had not, yet his convey- 5H. 7* 33- «• ^* 

ancc to the title and defcent of the entail of neceffity * ' ^^^ 

mufl be made as heir of the body of his father as well as ^ru'^ Fmes 197, 158. 

i- f • 1 t 1 /. , /• .1 1 • ^^*P* Touch. 23.1 

of his mother; wherefore the fine with proclamations 

levied by the father only bars the entail. 

(24) The wife ia this cafe had cIe£kion, vvhethcr Ihc would be in of her remitter or not; 
becaufe if ihe had been remitted, it would not have been beneficial to any other; for the 
fine of the hufband ^i^an the iffue and all others. This reafon was given by Dodder idge, 
tnn. i6jac. in the argument oi Barbara Woods v. Sir JoAn SJterly, Mr. Mfl/o«'s reports 
[2.Rol.Rcp. 36.] 

Land is given to the hufband and wife in tail, the hufband hath iffue and dies, and the wife 
xcfufes i quaere whether the iffue may enter, for he cannot convey by both. 



Coxe's Cafe. 

(25)/^OJf£, Chaplain to the Archbifhop of C^n/rritfry, The Archbifhop's cbap- 
having a benefice of the patronage and gift of j^ ^jj ^ ,riahy, con- 
the Queen, obtained a difpenfation for a trialty of the \Zl%lnt,^'^^^ 
4 H 4 Archbilhop 



* [ 3S^* ^* ] Trinity Term, 18 Queen Elizabeth. 

one benefice beforehand Archbifhop his lord and maftcr^ to take, have, and enjoy 

thrftrft is void by Vi! three incompatible benefices ; which difpenfation the 

^- ^ ^\ '3* Queen confirmed under the great feal, * with thefc words^ 

367. in iu)ic8.] ^ ^ i. *' So that all and Angular in thefe letters fpecified he 

Dy.327.pi.4.&5. « may enjoy and poffefs freely, quietly, and with impu- 

Py. 347. 11, Co. 86. " nity, without hinderance &c. any ftatutc, aft, or re- 

'^ ftriftion to the contrary thereof made and provided, or 

" any other matter, caufe, or thing whatfoever in anywife 

[i w. ic M. f. ». c. 1. «< notwithftanding &c»" by force of which he obtained two 

^ " other benefices incompatible. Whether the firft of the 

Raft. refideDce i. three be void by the ftatute of 21. i/, 8. [c« 13.] or not, 

was demurred in law in a quare impedit^ brolight by the 

Queen againft Cwe aqd the Bifhop ; in which cafe a great 

queftion is made^ and partic!j|lafly among the civilians, 

whether the aft of 21. i7. 8, be revive^ by the ift of the 

prefent Queen, [c. i.] in the articles or pqints touching 

difpenfations for nonrefidence or pluralities^ which was 

(aft. Ropie 5. repealed by i. & 2. Pb. & Af. [c. 8. § 4.] in that part.— 

Note, that fp much of the aft of 21* H. 8, as concerns 

the procuring or obtaining difpenfations from Ronu for 

pluralities or nonrefidence, and all words and fentences 

Raft. Rom<; ^ concerning it, and alfo the entire aft of 25 [if. 8, c. 21.] 

for the granting of difpenfations at Canterbury are repealed 

Raft. Corone 6. \yy the aft of I .& 2.P. & M. c. 8. and by the aft of i.EU i. 

the entire aft of !• & l.Pb. & M. is repealed ^ and alfo that 

part of 21, H. 8. and no words of revival of it. for that 

^ould have been merely contrary to the intent of the aft. 

Mo 44». ?^^ '" ^^ *^ ^^ ^5> which is reviyed, itcre is a proytfo 

and reftraint to Canterhury for difpenfations derogatory or 

contrary to the aft of 21, which afiirms 21 to be now in 

^ and force. And in the next term judgment was 

given for the Lady the Queen without argument. 



An abbot makes a leafe (26) A N Abbot and his convent bv their deed indented, 

for fixtv year$ lo B. 'ijL , . /- ^ z t i 1 1 

who icafrs for eighty to make a icafe for 60 years to another abbot : the 

to theS**"" wrm leffee, during the term, with theconfentof the convent, 
after the fuiy year$c. makes a Icafc over by indenture for more years, s. for 80 

lurrenders, ea intention* . •' ' ' 

that the King (hooid years; and the reyerfion afterwards comes to the Queen : 
other twcnty^wMch he and then the fecond leflee, after the expiration of the 60 
S'hTo^^^^^^^^^^^ years makes a furrender to the Queen of his indenture, 
the King is deceived, right, cflate, and intcreft, e& tamcn intentione, that the 

and may avoid thia o * # t , • 

granu Qucea 
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Queen fhould vouchfafe to make to him a nev? leafe for i Co. 43. 1. 149. 
ao years, being the refidue of the more years. The ^o'- ~«i«^ *73. 
Qaeen reciting the fecond indenture, interefl, and fur* 
render that the fecond leflee had made, (which is worth 
nothing) accepts the furrender; and in confideration 
thereof, and for divers other good confiderations of her 5. Co. 94. t. ip. 68. a, 
owh fpccial grace, certain knowledge, and mere motion, ^' ^' ^* ^' ■* 
dcmifes and * grants the premiics to him who I'urrendcrs, * [352. b. ] 
for the faid term of ao years, rendering the ancient rent. 1. Co. 143. «. 1. h, 7,^ 
Whether the Queen may avoid the leafe by reafon of any * 7* 3« »• 

fault or falfity in the furrender &c. in the ejrant of ao 6. Co. 55. 9. H. 6. 28. 
years, in which (he feems to fee deceived &c« was the ^'J\^\J:%^' ';^*** 

J ' 43. 44. ai.A«4.43.3'-. 

doubt. But afterwards, by the opinion of Wray, South- h. 8. b. a'j. Dy, 26<>. 
COT, and Manwood, being affembled in the Exchequer rcoi„.dig,crtnt(G.9.) 
Chamber for other caufes, at the rcqueft of the Lord V'": Ab. Prerogative 
Treafurer, it was holden that thff demife and grant ^bove 
was void, becaufe the Queen was deceived in her grant; 
but Dyer being alfo there, e contra; becaufe there is no 
fuggeftion or information, but a confideration ; which, 
dtho' it be falfe, is nothing to the purpofe ; which fee by 
FxTZHERBERT, aj.i/.S. [a6,ii/.8. i.b.pU4.] and Brooh 
tit. Patents [lOO.] 37. H. 8, And fee H. 7. [Anno 3. folt 
6. pi. 4.] in the return of a writ dc corQ(&Q babendo^ in the 
priory of Norwich* 



(27)^^1 



^HERE IS a Cuftom in the city of Z/OIW&W called An alien undertakes u 

- , . , . faiisfy the mayor, 

cranage, /• that the mayor for the time being whatcTcr (hall be due 
Ihould have of every alien who brings any fait to the f^'p^^Tn^ii^ndot 
port of London the 20th part thereof. An alien brings J^'j^^'^^fj^^jJ ''art""^ 
a8 [160] weys of fait to the faid port, whereof part was a(rumpfit,thcniayorde. 

* - -,. ... iri-rir clarcS that the defend<- 

pis own and part of his neighbours; who for himlelf, am hath not yet fanf- 
and alfo for bis neighbours at their requeft, for a certain f^t^Z^Ze^TJ: 
fura of money between him and the mayor agreed on, /o'- '^ ''-''"ff' ^/^^^ 
undertakes and promifes to the faid mayor to content had faid bath mt fatif* 
and fatUfy him whatever Jhmld he due for the fait andcra^ ^'^'^ '"""^'''^ ^^''• 
nage afoTifaid* And in an afiion upon the cafe for the 
breach of this undertaking, the plaintiff declares in faft 

(17) Note, the promifc was not of anv thmg in certain, and yet Aflumpfit mainrainable | 
Slid fo it was adjudged m Fi^U/iouff and iVoodh cafe, Mich. 3. Car. which cafe is cited before 
[fol. 91. a. in margine] fo Eaft. 31. £//«.* Povay v. KifiL Affumpfit upon promife'to pay 
him his charges for gorog to Farii^ and'ai'much as will content himi and judgmcm for the 
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S. Co.47.«. t. Keb. that the aforcfaid defendant, the aforcfaid plaintiflF " for 
t\Vi,oots&d^d "' " eight weys of fait, being the 20th part of the fait afore- 
[4. Mod. 312, 3x3. <c fajj^ for the cranage aforefaid, hath not yet contented 
« or fatisfied, altho' often rcquefted" &c. Whether the 
declaration be bad becaufe he fays for the aforefaid eight 
weysy or fhould he fay, the eight weys of fait aforefaid He. 
bath not yet fatisfied or contentedj which was the very 
cxprefs duty in truth, was doubted in error in London^ 
And by the opinion^f Man wood, Jufticeof the Bench, 
Dyer and Wray, Chief Juftices of each Bench, that it 
not error; becaufe in the words, that the defendant hath 
not contented or fatisfied the plaintifFyir the eight weys of 
falty is iinplied neceiTarily that the eight weys theqifelves, 
which is th^ duty of the cuftom of cranage, are not con- 
tented or fatisfied &c» which thing, by the demurrer in 
law upon the declaration, is confeiTed by the defendant,, 
and fo the undertaking not performed. 



Stepkin*s Cafe. 
*[353-a.] 
To an informttion for (28) A N information of intrufion was exhibited in the 

an intrufion. defendant XJL t^ « • /i a i • i ^ i i- 

pleads a grant from Ji, Exchequcr againlt Stepkiti and two others, for 

Cnd&c'"wnuinf4?oo an intrufion into fifteen houfes or tenements, and twelve 
feet in length, and 155 gjrdens to thcm appertaining, * in the narifh of Saint 

m breadth ; replication ^ ^, »• i . « /- 

uaverfes that A. did Botolph witbout jsldgate, Lottdottf m the feveral tenures 
SJltaining isT* Lt />» ^^ fifteen feveral perfons. Stepkin alone appeared, and 
irfldlb^7nKL'^^laL^ ^^ ^^ ^'^ cxccpt fevcn of the faid tenements and gardens 
and taking no notice of he pleaded not guilty ; and as to the feven he conveyed a 
duties to the c:uHtry. title iu them to himfelf from King H. S. by letters patent 
^'diri^i'irt";;^:! in his 36th year, by the name of all that parcel of land 
»ir«&c. containing 1 5 «; called the Great Garden, lying towards the brewhoufe, 

feet /» /en^tb, ffrout the . 

AtftHdunt in bar aWcgt^A, callcd the. Swatij Containing in length from eaft to weft to- 
J"r«.!>/°r our^llrd 7be wards the ftrcct 100 feet of afft%ey and tn breadth from the 
A'^.^Xti^^^'t north towards the fouth, issfc*t<,fc£kekc. The At- 
thefc errors Vas after- tomcv-General replied, and maintained the information 

wards revcrfcd. / i , r • n « t i /• i 

^^ - . . for all the premiles, and alio againft all three defendants, 

Roll* conu 187. << abfque hoc that the faid H. 8. by his letters patent afore- 

" faid, did grant all the aforefaid meffuages or tenements, 
^^ and gardens, by the name above in the bar, containing in 
" length 155 /<r^/,** which in the bar was the breadthy and no 
mention of the breadth in the travcrfe. And upon that 

iiTuQ 
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iffue was joined : and found by vcrdift, that if. 8; by Dy. 342. a. 53. 
letters patent &c, did not grant all the tenements afore- ^°- Lit. 125 b. 260. i* 

.-.« ^1 i^f « ,'. ..• 2. Kcb. 319. Dy. 44. 

faid, nor any 0^ tbem by the name &c. verhattm as it is m 
the traverfc of abfque boe, concluding their verdift, with a 
frout ibe aforejaid defmdant hath in his bar alleged^ where it 
Ihould be frout ibe Attorney^ for the Lady the ^een bath above 
alleged I infomuch that the ilTue was found for the Queen. ^ 99* 
Upon which verdift judgment was given in the Exche- - h 6 < n Co 7 
quer; whereof error was profecuted &c. fuppofing no 2a.E.4. 3. b.49.E. j. 
iffue to be joined, becaufe the traverfe and the verdift ^ • * * ' 
contained more feet in length than is alleged in the plea; 
and the verdifl: is true, for the defendant did not alltge 
any fuch grant of the length &c» (29) ^are why the 
plea is not difcontinued ; becaufe two of the defendants 
never appeared^ nor was any procefs made againft them, 
nor any anfwer &c. And quare of difcontinuance in the 
cafe of the Queen after verdift, whether it be aided by 
the ftat. of Jeofails 32. //. 8, [c. 30.] Note, the plea of 1. Ro. Rep. 63. i. Keb. 
the Attorney above which has an abfque hoc in it, he firft ' * * ^' ' 
joined the iffue to the country, s* and prays that this may be Co. Lit. 126. a. 
inquired of by the country &c. whereas in reafon the other P<>™- .^^Z* Pkafa 
party affirmative ought orderly to have firft joined the 
ifibe with, and of this he puts himfelf upon the country^ if he be 
defendant; but if he be plaintiff then he fball fay, and this 5 Car. Cn>. 164. 
be prays tnay be inquired of tic. For the common pleading is .' __^^' ^^^ 

when an ahfque hoc is taken, which is as much as a nega- 4.] 
tive, there ought to be a rejoinder to it s. and the aforejaid 9- ^* ^ S'* 
defendant or plaintiff as before fays that tic. and of this he puts 
limfelfup&n the country is affirmative, and the aforejaid plain- 
tiff does the iikcj which is negative. And thereupon the 14. h. 4. xo» 
venire facias fhall recite the iffue, whether it be fo as the 
affirmative party faith, or not, as the negative party fays, Dy. 316. 
becau/e as well isfc. And afterwards for the error in the v^r- 
dift, the judgment was reveried. 



Michaelmas 



* [ 353- b. ] ^ Michaelmas Term, 

4 

1 8 & I p Queen Elizabeth. 

Adjourned in Mtnfe Micnatlis^ on account of 

the Plague at Wejlmin/ler. 



Blour's Cafe. 

J^. I lavman, induAH (30)/^N£ BIouTy being witliin the age of 24 years, and 
S^cdt' ft^nrct ^ a mere layman, having no clerical order, ob- 

ihcecciefiafticai court; Gained thc bencfice of fV^rtbifij in the county aforcfaid, 

Due pending ihi»t fuir, ... , 

a ftfaff iw^^f was which is diftant from fVejtmtnfier 124 ieaguesj s. miles* 
thc"Bifh^,'"ana"j»Mig- And for this caufe of infufficiency, one Corka profccutcd 
S^^Mcht'iJftr'::!:: »g"°ft !>»" » citation out of the Queen's Court of Dele- 
fuminons was brought crates, to deprive him bv fentence declaratory i pending 

By thc Kirtlop «nd i?. ; ° * ,,r > ^ . • a 

and to both was plead- which fuit ooe fviUioms brought a juare tmffJitSLffdm 
of dTprivttion :'hoiden ^^^ Ordinary, J. the Bifhop of If ere/or 4, and BUur, naming 
1,0^ pica, and ihc^former ]^\^ ^1^,^^ ^pj rccovcred by default at thc grand diftrcfs, 
Dy- 291. 5. Co. 102. ^^^ * writ awarded to thc metropolitan, (bccaufc ihc 
T%2.'^i<^**bl?*^*8! Bi^op Qf Hereford yr^s a party,) t commanding him to 
7. El. i4r, b. f.H. 7. amove £/9«r, and to admit the clerk of fFiJtiams; which 

22, a. Fitz. 38 b. , , ^ ^ ,. , ..«■ J 

jHocfukerronJccquia ^^* cxccuted ; and onc Gr/^« admitted and inftituted 
non conftat curiae qd' accordingly, and inducted. After which thc Bifhop 

foil aliquis incumbent. ^rrr» • ri--A»o 

[P.V. B. 2«4.G.icnk. ^^ ^* *^^ B/wr,, brought a writ of deceit in C. B. 

^. pi. 31. fub fin.] againft fVilUams^ and the IherifF, and the fummoncrs, for 
not fummoning ffllliams ; and the fummoners appeared, 
and not the (hcrifF; and the fummoners feverally exa* 
mined upon oath, denied any fufficient fummons on ac* 
count of the fhortnefs of the time before thc day of thc 
return of thewrit&c, refpeftbeinghadtothediftanceof thc 
place. (31) And/fi///Viiwjpleaded inbarof the writ of deceit 



Vj. 203. 104* 



(30) This cafe well argued 24. £/. C. B. «^ TelveriM^s Rep. 72. and judgment giren ai 
here by Anderson, Rhodes, Periam, aad Manwood. 

(31) £. 17. EL 4f BarioH Lcver*^ cafe. Fenner \ faidy that this cafe was afgurd again ft4« 
£/. and ruled, that he (hali nut have deceit, becaufe he cannot be rcilored t9 thf benefice after 
deprivation. 

f Orig. Dcftndantn 

thil 
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this difability of Bloury and fcntence of deprivation hj »5-* Aff. 8, F. Nat. 
fcntcncc declaratory given by Dofiors Gcbbons and ' ' 
HussEE, Judges delegatory &c. fuppofing thereby that 
he may not be reftorcd to his former title and intereft in 
the church &c. Whereupon the Bifhop and Blaur demur 
in law. And note, that this pica was pleaded in bar as 
well againft the Bifliop as againft Biour^ and therefore is 
bad ; wherefore judgment was given that the firft judg- 
ment fhould be annulled and vacated, and the plaintiffs 
reftored to all that they loft &c. for the incumbency it 
not in queftion, but the difturbance of the plaintiff in 
the fuare impidit to prefent to the church, which was 
void by the fuppofal of the writ ; * and the matter of the * [ 354* a. ] 
deprivation, or removal of Bhur from the church is not 
in queftion by this recovery in quare impidit by the dc- 
fendanty by which fuit the plaintiffs in this writ of deceit 3* H. 6. 9. a. 
were damnified &c. And upon this judgment, fVilliams 
brought a writ of error, [i« Leon. 293.] and for difcon* 
tinuance the judgment was reverfed, but not for any 
matter in law. 

Therefore, note that he was not reftored to the incumbency again in the writ of deceit; be* 
cattle he did not lole it by the fuppofal of the writ of quare impedUf which fuppofet the chuich 
10 be void. 



Barrough's Cafe. 

(32)TN the conveyance by indenture of the affurance of trfcs be-ngiimiteiitoff. 

the poffeflions of Edward Barrough for default of ing his \\h *do pay "or 

heirs male of his body, to his MVicXz Anthony BarroMgh, ;r.^7ont%fnc^n°thc 

and to the heirs male of his body, and for default ^burch of 5. then other 

1- /- 1 t • ' 1 -1 1 • /- , .- . 1 r- , , ufcs ; ^. is bound to 

of fuch heirs to the right heirs of the faid Edward, gire notice of the time 
whereof a fine was levied for that purpofe, there t«der!'' ""'" ""^' '*"' 
was a provifo penned by Gyles Efcourt in this form, s. Co. Lit. air. ». 8. Co. 
** That if Edward B. at any time during bis life, ihould Tro. Abr.^^i. ''l 
•^ be minded to alter the eftate or eftates, or any ufc, ?"!? H3-i.Keb.8i6. 

' J > 5. Co. 114. a. £.4. 4. 

" and do pay or caufe to be paid, or tendered unto *• 3- *"j.^- 3*^. 
•* the faid J» B. ^.20, at the font-ftone within the cathe- Uw, foi. 23. *pi. 127! 
** dral-church of Sarum, that then after fuch payment, fj^.'cakf*' ^"^^'^^^^ 
** or tender unto the faid A B. at the place aforefaid, [Cro. jac.9. 3. Caa. in 
»« and in manner and form aforefaid, as well the faid Po^^n/aji.f'''''^ ~ 
*' £• Bm and jt. B. and the conufees in the fine, and their 

(sa) The opinion of Popham, W. 35. EHz, [Cro. Eliz. 198.] was accoixliogi/. And 
be iuA that fo it was ia i^ Juchr^t cafe adjudged. 6k Co. 3 Zt 

• <« heirs 
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<< heirs, as all other perfons, and their heirs fhall ftand, and 
" be fexfcd to the ufc of the faid E. B. and of his heirs for 
** ever&c." ^^r^if areadinefs,ortendcrof th^faid^.20 
at the place according to the provifo, in the abfence of 
the faid j1. B. or any deputy or fcrvant appointed to re- 
ceive it for him, and no notice of the time given by 
£• to J. before, be a fufficient fulfilling of the pro- 
vifo, or not. And it feems by the opinion of What, 
Dy£r» and Manwood, not; becaufe no day or time 
certain is limited to attend the receipt &c. But dwrimg 
the life of E. B. which is uncertain to J. B. &c. 



Ccjluy fue uft m the (oiS/^ESTUr que ufe iti the twelfth year of £. 4. devifcd 

time of E. 4. dcyifcd ""^^^Lt , . , i, .„ , • , , . U ^ - • ^ 

the land << to bis fin and by his laii Will his land lu Enfield to his fon, to 

JideT\blt ^if^'^i/^ have and hold to him and his heirs for ever, provided 
without ijjMc, l^\';ghn neverthclefs, that if he die without iffue, oriffue fail, liv- 
this is no eflatc tail, or ing his cxecutors, the land Ihould be fold by thcexe- 

ffift of theland itfclf. Ait i>i«r'ii-i- % 

^ o T-. cutors. And the executors died before the devifee : and 

^, Intra 12 2« «• L.O. Lilt* ' 

a I. a. !• Sid. 148. the heir of the body of the devifee, fuppofing the devife 
XI. H. 7, 19. JOy. 74, to be an eftate tail, brought f6rmcdon, and fuppofed by 
i4»> 331- the writ and count a general gift of the land in tail, and 

[See the books cited to , ^ , • , , P , ^^ , , , 

the cafe of Pells and the elplees in the time of Eaw. 4. and the tenant 

?Tw. 5"i/foU2^* P'eadcd ne iona pas; and a jury of MJdlefex was at the 

pi. ^8. ante.] bar, and charged with the iffue. But the opinion of 

the Court was againft the demandant, and that it was 

not any entail above, nor any gift of the land itfelf &g« 

(33)' Mich. 18. Jac. B. R. Pells and Browne's cafe, [Cro. Jac. 590. Bridgm. i. Palm. 131. 
2 Rol. Rep. n96, ai6. Godb. 282.] If^lL Brown had iffue /T///. and Ihornas^ and dc- 
vifed the land in qucftion td iTiomas, and his heirs for ever, paying £,20 to Richard i^nxj^cx (on 
of IVilL within a year after he comes of full age, and if iTiomas Sic without iffue, living 
ITiU, then Will, fhall have it to him, and to his heirs. Per Cur,* Ihmas hath an eitace 
In fee conditional, and not an eftate tail. And this cafe was adjudged upon this book of 
Dyer; and Dodder idge Juflice^ faid, that if Iho. had fuffered a common recovery, it 
had barred the remainder upon contingency; but the three other judges againft him« 



* [ 354. b. ] * Sir George Caverlye's Cafe, 

Afemetovert with her (34) A Feme fole tenant in capite had iffue a fon, and 

fccond hulbsnd, levies jTjL , ^ 1 1 n 1 \ r 1 « 

a fine of her land i« fa- took a lecond huiDand; and afterwards they 

levied 

(34) In the report at large the cafe was, to the wife for life, remainder to the fon in gfrne- 
ral tail| remainder to the Erft Ton of the hufband and wife in tail; remainder to the heirs of the 

bodj^ 
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levied a fine to the ufe of the wife for life, remainder to piuy to the ufc of hrr 
the faid fon in tail, remainder to the heirs of the body of Itl'gc^^^d^n^.Th.rih; 
the hufband and wife, remainder over to a ftraneer in ^ardjlljip « favcd, and 

... the Ion was driven to 

fee ; which ufes are declared by indentures, in which the compound. 
bulband covenants, that if he is Hvins: at the time when ^"^ wardihips and te- 

° . n u res wca/nitf arc taken 

the fon Ihall be of the age of eighteen years, he will away by 12. Car. i. c. 
pay annually during his life to the fon ^.10. and if 
the wife die before the age of the fon of eighteen years, 
that then he will permit during his life the fon to have ©y. 259. pi. ^g, 
and polTefs the land. The wife died without iffue of the 
fecond hulband, the fon being of the age of fixteen years, 
^^eri Whether he (hall be in ward of his body, and of 
\tbe third part of the land, or for nothing living the 
hulband. And by the opinion of the greater part of the again "thc^ecn." "^ 
Court at this time, Calverly was driven to pompound, \^^'^ 365^ b. 
contrary to the opinion of Plowden, who faid, that 
this cafe is not within the intent of the fiatute of making 
difpofitions of lands [32. H. 8. c, i.] firft, becaufc the Dy. WIllcsi, 
fenu covert was never fole feifed, for the hufband is alfo 
fcifed : alfo, zfeme covert has no power or will, which 
refts only with the hufband : alfo, the flatute ferves 
for advancement to be niade by the hufbands to their 
wives and children, which things nature requireth; but 
not e contra : alfo, fuch a cafe rarely happens, that wives 
give advancement of land to their hufbands; and there- 
fore if the hufbanjj make alienation of fuch advancement 
he is not within the flatute of 11. H. 7. [c. ao,]: alfo, i. Leon. 65. 
the chief fcope of the making of the flatute of 32. H. 8. g,ft°a^^J;i„„,„ee^rf 
was at the pleafure of the common fubjefts to make wills Poffcfiion. 

body of the hulband and wife, remainder to a ftranger in fee, with covenant ai above in the 
cafe, PLOWDEN«faid, that by this conveyance the Queen fliall not have the ward ; for ift, The 
ftatute extends only to conveyances made by one fole feifed ; but here the wife is feifed with 
the hulband. idly. The third part was given to the King in refpc6b of the licenfe to make 
a will, and therefore does not extend to 2ifeme covert ^ for Ihe cannot make a devife. 3dly, It 
extends only to thofe who may give* a pan executed, and therefore docs not extend to ^feme 
covert, 4thly, The preferment ought to be by the parent only ; and this was Sir Ajthur 
Browne^% cafe, where he and a ftranger made a jointure to the wife; and becaufe here the huf- 
band who is not the parent joined with the wife, he is not within the (latute. sthly, Convey- 
ance made by the wife to the hulbaud for his advancemeiu is ovit of the -ftatute $ and the word 
olhcnwfe, extends folely to a will. 6thly, That an eftate being made to one who is out of the 
ftatute, with remainder to the fon, is not fuch preferment for which the body or land Iball be 
in ward during the particular eftate, but afterwards it Ibail be. 7thly, This cafe is not withia 
the ciaulc of the ftatute s, where two are feifed to them, and the heirs of one of them. Pop- 
ham, contra in every pointy and faid, that the body at leaft ihall be in w^rd during the parti* 
Cttlar eftate to the ftranger. 

[t Thefe words in Italics^ omitted la the laft Ediuons.] - 

of 
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Plow. 46 ^ a. Co. Lit. of land, which no one might do after the ftatute of 27* 
326. b. Dy. X03. b. ^jj^ g^ ^^ jQ -J jh^rcforc &c. Alfo, that the 9th article of 

34. [f/. 8* c. 5. § 14,] that a feme tovirt cannot make a 
will, nor an infant, nor an idcot, is idle, and to avoid 
fcrupies i. that every perfon having lands &c. And there* 
fore it feems to me that the opinion of P;.owd£n is rea« 
fonable. 



Hilary Term, 
19 Queen Elizabeth. 



* [ 355' *• ] Lord Crumwell againjl Andrews. 

If lefte for years be (35)'T*HE tcrmor is ejcfted out of his farm ; the Icffor 

o«fted, the Icflbr may X . , . , - i /- » 

haTc affize, but no d^ Within the year may enter to lave a defcent, or 

Si'fr' wkhfn Tyelr; ^^"^^ ^^^^ic at his clcaion, but no damages. And if the 
and if oufted again he icffor be upon the land, and the leffec will make a 

ftiall hare affize and da- ^ _. \ , . «- . Z , x^ . t> r^t - e 

mages. feoffment, it is no diucilin by Dy£R, and Bell Chief 

[Yin. Ab* Affife (D.)] Baron, affirmed that; but Man wood € contra^ which 
t'tl' V.^: st^l\: Wray affirmed : and Dyer faid, that if the Icffor 
33. H. 6. 22. b. 5. H. after * his regrefs be re-ejeacd, he Ihall have affize, and 

7. i<x 9. £. 4. 30. 48. C» J 9 ^ > 

£.3 4. a. It. H. 6. 4. (hall recover damages for this new diffeiiin :— ^^^rrr. and 

a. 3. H. 6. 33. b. 9.C0. r rr r . 1 — ^ > 

106. 15. H. 7. 46. fee 15 i/. 7. 5. [4. b.] 

Plowd* 191. Cro. 109. 

pU 5. 31. 8. H. 7 6. 9. E. 4. 33. Dy. 33.pl. 13. 20. EL 361. b. Perk. 45. b. i. Ro. Abr. 5691 

I. Inft. 238. a. [Sayer on Damages, 10.] 



difchVi^^'of ^th7*oid (36)nrHE writ of difchargc of the old fhcriff was 
lhe1oontv^fittin^^*thI brought into the country and delivered to the 

co«niy.court in the ab- clerk of thc county , fittinc in the county-court in the ab- 

fence of the (heriff, de- J^ O i 

temunes his autbortty. lence 

(36) M/ck. 37, 38. Eliz. C. B. [Nov 51J by Andbrsov and Walmslet, that thc old 
ihchff is not difcharged before the new iherin hath accepted the couaty from hiin. faj [Cro. 
Eliz. 440.] MifA* 

(a) In the MS. in thc Inner Temple Li- I «* %\t Lewis Mordant, Knight, being Ihcriff of 
brary, is the following «< Memorandum^ That I '< thc counties of Bucks, and Bedf. the Lord 

*^ MvdaM 
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[355*^^] 



fence of the fheriff. Whether he be difchargcd of his 17. E.4.ca. 6. 41. H. 
oflicc ipfo fadio ox not^ quart? Bat the writ is not clofe, n.c! 509?Siamf!4i.E! 
bot patent as a commiflion, and is direded to the late [Cro. Eiiz. n, 366. i* 
iherifl^ reciting the words of the patent of the new (he- Gca i.e. 1^5.^20. Geo. 
riff, with a command to the old fheriff to deliver the cuf- *• *^' 37 J 
tody of the county, with all rolls, writs, and other me- 
morandums, by indenture to the new fheriff &c. And 
itfcemcd to Man wood and Dy£R that his authority 
ceafes by fuch public delivery of the writ of difcharge in 
the county court, where every man of the county is 
bound by the law to take notice. And if any man be 
pronounced outlawed of felony at the county court, and 
one of the county knowing nothing of the felony receive 
him, he is acceflfary by 13. or 14. £• 2. \H. 12. £. 2« 
Fax. Jb. Corom 377.] 

Msch. 26, 27. EU%. Arreft on a capias by the fheriflT before he has notice of his difcharee it 
legal, and falfe imprifonmcnt does j.ot lie. St, John's cafe [xMo. iS6, 364.] by all the jufticcs. 

Etift, 44. EU%. C. B. «|» Fleming s.Chtrverley. Palmfr, IherifFof London^ had a writ of dif- 
charge delivered to him; his under-fheriiF, not knowing of it, njadc an execution io the coun- 
try, and adjudged no execution* and yet the fheriff no trefpaflfer. And W alms ley there cited 
a judgment, that an execution by a bailiff after fuperfedeoi delivered to the fheriff was void, 
[Imp. Off. of Sheriff, 13 1, 132. i. Heu. Bl. 629.*] 



*' Mordant f his father, died on the third day 
" of Aprils in the time of parliament. It was 
•• holden by the opinion of all the Juftices, 
"the Attorney and Solicitor-Gerieral, that 
*^ the faid office by this matter is not deter- 



" mined in him, alihoug;h ht be now a 
*• Baron, but he flill conimUwS fheriff at the 
** will of the Queen." This is introduced 
into Cro. £1. xa. and faid to be Dyer's ma- 
nufcript. 



Duke of Somerfet's Cafe. 
(37) A DEED of gift, bargain* and fale of lands in A deed of bargain and 

■**. i_ , V ?- f X 1 1 fjle of lands 10 E. 6. 

exchange, was made to King Edw. o. by the ^as acknowledged be- 
late Duke of Somrfet in fee, and was acknowledged to be eer>,\.')dd!i'ver^^^^^ 

enrolled enrolled, but only put 

(37) Sir Tiamas Egertoh^ Mafter of the Rolls, in Mr, Aldfuforth*% reading in Lincoln's Inn, 
3S. Eliz, in Lentf faid, when he was Attorney he had occafion to aik the opinion of this VVr a Y 
and Man WOOD, Chief Juftice and Chief Baron, who, then living denied that their opinions 
were ever as Dyer hath here reported ; and they faid, that there is no foundation that the 
King cannot take, bat by matters of record j for he faid that the King is entitled in many 
thioigs which are in files on the rolls, and in the memorandums in the Exchequer; and yet 
thtle are fufficient titles for the Kine. Note F. Feoffments Faits 18. Supra 195. pi. 36, 

Mick. 42, 43. Eli%, B. R. in Abr^iam and H^ilcock\ cafe [Yelv. 30.] Ga WDY, By indenture 
delivered of record, and remaining in the Court of Augmentations, nothing paffeth to the King 
clearly : to which the other juftices feemed to accord. 

About 3 5 Eli%, this fame cafe came in queftion again between the Deofi and Canons, of IViftd' 
fai [cited Mo. 676.] and one MiJMemore\ and by therefolutions of all tlic Judges of EngUuul, it 

4 1 was 
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iato a chrft^oickn enrolled before one of the Mailers of the Chancery, and 
p*f!/nor*wiu enroll ^Ifo before the Chancellor of the Augmentations, and 
mcnt at this day vcft dcUvcred in thc Court, and there put into a chcft, but 

them in the Queen. ' * ^ ' 

[i7.vio. Ab. 172, 173. oot enrolled to this day ; whether it may legally be 
in notes.] enrolled this term, and thereby the lands veft in«the 

Roi.Vontm." 70"* Dy. Qucen as heir or purchafer. The queftion was moved 
5In;c;Vhis'J'.>e''?Jt by Gerrarde, Attorney-General. And it feems by 
Iawinhi5rcading,i627. the opinion of Wray, Uyer, Bell, and Manwood^ 

I. H. 7. 29. 7. 8. E. 4. , / n . n. , ^ 

5. a. I. Ca 14. 8. Eiiz. that It may not, to veft any intereft in the Queen accord* 
iiV'7! Ki";il* ": ing to 5- & 7. £• 4. [7- Pl- ^5- 16. pi. II.] And Brooke in 

E. 6. 74: a. [Com. dig. ^^1^ J)^, f-pj^ ,^1 ^7. H. 5. [lO. b.] 
(D.66.)] 

was agreed that the deed may be enrolled at this day ; and fo it was, and therefore MidefUmore 
was oufted of his ternu J^nd it was alfo debated in the Parliament- houfe, and there alfo 
agreed accordingly ; and it was alfo refolved by all the Juftices, that thc acknowledgment of the 
deed before the Mafter in Chancery, and the delivery of it in the Augmentation Court, do not 
make it a fufiicient record before enrollment to veu the intereft in the Kmgj but when it is 
now enrolled with the other date, it vefts the intereft in the King with relation, for all men are 
eftopped to fay that it is not enrolled according to the date } as appears in thc calc of Lutfard 
and Gretten^ Plowd. 491. b. [2. Rol. rep. 119. Dougl. 57, 58.] " 

The contrary to this is holdcn at this dav, for if it be on Uie filet, or in any place among the 
memoranda of the Exchequer, it fufficeth for the King. 

A claufe in thc ftatutc of chanceries i. £. 6. c. 14. near the end [§ 31.] that a ^ft before 
that made by any means by ecclefiaftical or fpiritual perfons (hall be good ; upon which it was 
adjudged, 7. EU%, in the Exchequer that a gift by a prebendary, of land parcel of ^is prebend, to 
King £. 6. before the faid ftatutc, by deed which was not enrolled, was good. And the cafe was 
between Wharton and Morley^ 25. £//«. rot. 130 [i. Leon. 332. Cro. Eliz. 14.] 

Enft. 30 £//5s. in the Exchequer, this cafe of DYER was denied to be law ; and Manwood 
denied his opinion to be fo ; for after acknowledgment! thc delivery of the deed to be enrolled 
in court, makes it a record. 



Eafter 
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19 Queen Elizabeth. 



Onely atrainfi the Earl of Kent, and Mary his North. 

' ^ Wife. ' Trin..8.£/.»c.,M. 

{^^qNELT brought an a£lion upon the cafe againft in cafe againft huibani 

the Earl of Kent, and Afary his wife, late the wife fijerrtion pUimiff'^had 

of Ed. Earl of Derby, deceafed, comprehending m the ^^^UrgP^'f^;;! 

writ and count. That whereas the faid Mary in her widow- **><>« the aftairs, fairs, 

,-. «/•«-/•• 1 It !• and quarrels of the Wile 

hood had divers bulineiies, fuits, and quarrels depending/ during her widowhood, 
and that the plaintiff at her requeft had employed great {Ij^SScWmT?!]: 
labour and pains, and alfo had expended about her faid 5"?"^*-:^ *'*'»» ^\^\, ''^« 

*, ' * , , heirs of her firft hulland 

baiinefles, fuits &c. thefum of ^.1500, in coniideration in recompcnfe of dower, 
thereof fhe undertook and promifed to the plaintiff, that commence* after" her 
Ihc would bear, and pay to hitn all fuch charges and ex- '^^t'^^Jm t'Xn 
pences as he had fuftained and expended, and /'•2C0 over them for hemfe when- 

1 « * ri^ ^ « 1 1 1 n 1 J ^**'" ^^ required i but 

and at>ove, when ine mould be thereunto requeued ; and that it was agreed be- 
although he had expended and paid for her about her Sn^^T^^^^^^^ 
bufincffcs, fuits &c. aforefaid /.1500, neverthclefs, the ^t*^ ^^ [r^'l^'r-^}'' 

' /;* J » ^ ? ^ lYictn to himfelf in fa- 

faid defendant, the faid ^1500. or the aforefaid 3^.200 tisfaftion, which he ac- 

,--- Aiti 'ic ceptcd : holden,That the 

over, although often requefted, hath not as yet paid occ. confiderationforthcai^ 
to the damage of the plaintiff of ^.1800 &c. The dc- .'^^^^ I' b"* th~! 
fendants fay, aSIio non. becaufe, proteftinc that the plain- fa^'^n by the accord 

' g-r-trrr would bc had alfo, for 

tiff hath not expended the aforefaid fum of l^.i^ooprout ift,Thcieafcswerehi» 
&c. protefting alfo that the aforefaid Mary did not promife aJd^'iSlyrTtVyTere 
the aforefaid j^.200 beyond the faid charges and expences "j^^"Jg]^' firaft^^'hr 
frwi &c, for plea they fay, that the aforefaid plaintiff death. 
laid out and expended about the buiineffes and fuits [Bwdi. 297. s. c] 

r r-t ^ 1 It ^ Fulb, Pari, lih.a.fo. 10, 

aforefaid ^.lo and no more; and that upon an agreement Hob. 106. a. Buif 230. 
between H. now Earl of Derby, and the faid Mary in her ^'g^^^; Ro.'r%.^7; 
widowhood, that in part fatisfaftion of her dower of the Pal- »9o- "• Ei- »7*. 

, , * a. 10. Co. 102, a. 2* 

inheritance of her late hufband, he would make to her Buif. 117,330. 
or her afligns, two leafes of two manors by name in the 4*Co-.'* 
counties of MiddUfex and Nortbamptonj for divers years, to 
commence immediately after the death of Mary\ render- 
ing for one leafc 3^.35, and for the other ^.38 135. 4^. ; 
Wd that it was further agreed between the faid Mary and 
4 I a Oneky, 
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Onekyy that the faid leafcs fliould be made by the faid 
prefent Earl of D. to Oneley; and he upon requeft pro- 
mifed Mary to affure and affign them over to her, or to 
fuch other as fhe Ihould name, and to her ufe or be- 
nefit ; which leafes were made accordingly. And that 
after marriage the Earl of K. at the requeft of Oneley^ 
agreed that OneUy^ in fatisfaftion of the faid undertaking* 
expences, and troubles, fliould * retain and have the faid 

^5^,v'?' '• ^^ '^°> leafes to his own ufe and advantage, without making: any 
358. Ydv. 197. .^, Z 

allurance or alTignment as above; which agreement he ac- 
cepted s, at F. in the county of Bedford^ and this &c. 
Whereupon the plaintiff demurred in law, 

(39) MouNsoN and Man wood argued againft the 
[Carter 230, Hiwk. PI. plaintiff, 5. that the confideration above was infufficient, 

Cr. b. I. ch. 38.] . . n , t ' ' •,,-•/*• 

3. Cro. 133. lo. Co. ^^" agamft law; for it was maintenance m the plaintiff, 
104. Flow, 123, 129. Alfo Manwood thought the writ and count very unccr- 
taio, for not fhewing what bufineffes, fuits, and quarrels, 
and bctw^ecn what perfons &c, or at leaft naming fome or 
other &c. And in the provifo they differed : Mounson 
faid that it was idle and nugatory, and did not hurt the 
plea; but the other c contra^ j. that it was repugnant &c« 
And Mounson thought that the matter of the plea for 
the agreement was good and fuiEcient &c. but Man- 
wood and Dyer e contra i for every wrong and injury 
begets difcord and variance, which by accord and con- 
f . Co. 74, b. 79. b. I. c'^rd between the parties are fatisfiable and recompenf- 
Ro. Abr. 119. 16. E. able; but the thing which (hall be for amends ought to 

4 II. Plow. c. a. Roll. » o o 

contin. 96. 3. Cro. 356. be fome charge to the one party, and commodious and 

Dr &St los.a. 5.C0. ^ ,. f , . ,r j l- 

1 1, b. a. H. 5. i. 16. E. profitable to the other, felfe as good never a whit as never 
Co'^'D]\^\y?v^t\ '*^ better^) Alfo the amends ought not to be made 
jx. j. E.4. 7.8.C0.98. of a thing which is his own; as redelivery or refti- 

tution of his own evidences. T. 9. E. 4. f 19. a, pi. 

21.] Alfo the amends ought to be made in the life of 
[VinAb.tit.Accord(A.) the offender, and not by his executors or heir, becaufe 
T. U^^'l\^\^lt ^^^"^ f^^fi^^^^ ^^* ^'^^ ^^ ^^ ^^ ^^ ^^^ things, both 

Raym. 122. 2. Term ought to be CXCpUted. 6. H. 7. \\0. pi. 8.1 Alfo it IS not 
Rep. 25, 26. I. Com. * ■ , , , 1 J 

^'g- 97» 99r 5r Term executory at a future day, but ought to be executed 
cp. 142.] before the ^ftion brought. And alfo at the day ap- 

pointed the party may refufe to accept the amends 
478. 2"h!'6. J9: ' agreed upon by 17. £. 4, [2. pL 5. & 8. a. pi. 6.] &c. but 
in cafes of arbitrament the law varies; for arbitrators 
arc judges indifferent elcfted by the parties, therefore 
if tliey judge the trefpalfes equal, and that each party 

ihall 
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ftall be difcharged or quit againft the other, it is good 
enough. M. i6, E. 4. [9. a. pU 5.] & 5. H» 7. [22, 
pi. 2.] And alfo if the one (hall pay a recompcnfe in [Kyd on Awards 128, 
money, or other thing, an aftion lies for it, but in the ^9y. Term Rep, 142, 
concord it is> not fo; and yet in award there ought to 
be fomething done by each party to the other, com- 
modious in appearance, 12. H. 7. [14. b. pU 2.] 
(40) And in the principal cafe above the two leafes, 43* £• 3* iS, 19, 33. 
which are the amends for the tro^ablc and undertaking, I3'. 14. h^4. ^^ '^ 
are the proper chattels of the plaintiff himfelf, and no 
ufe of them, or property in the defendant Mary; but a 
naked promife and confidence to have them, for which [,. wiod. Conreyf 
is no remedy in law, but Tifubptena lies: See thereof 4» ^^''^ 
50. E, 3* 6. alfo the leafes do not commence before the 5. Ca. 6. 
death of the lady, fo no profit can in the mean time ac- 
crue to the plaintiff, Wherefore &c. 

And by Dyer the acceptance of the recompcnfe is 
not material to make a good * concord, as to accept one 'i^ f '^ <'6. b. 1 
manor for another, or one quantity or value for another, ,0. h. 7. 15. 9. 
upon a condition performed in debt on bond 3, H, j. J!" 5 ' ^^* *^^" ''^ 
[4. pi. 14.] & 12, H. 7. [15. a- pi. 2.] to accept his own 
goods by award is not good; But in exchanges, although 
the values or the quantities diflFer, it is not material, fo as 
the cftates in the exchange are equal, otherwife no ac- [^Coml*d?g. a8™J^*^* 
ceptance can make it perfect in law. So in the cafe 
above. Wherefore &c. 

And Dy£r thought the confideration above good, and 4. Car. Cro. 260. 
legal, and charitable, s. to aid and eafe a feme fole in her "°^' ^^' 
widowhood in her affairs, and fuits, and quarrels, which 
may well be without fuits at law divers ways; and the r>y 75>"3>*3o> 272, 
word depenSng is not of ncccffity to be intended between ^* ' ^^*' 
parties litigating in an adion pending in any court of 
law&c. and then it cannot be maintenance; therefore 
be concluded his argument with the plaintiff, and the 
plea in bar infufficient. 



E.4. 
lit. 13. 



(4O AN aftion of covenant was brought by j1. S. af- in the wnt and count 

*^ ^ J. ^ ^ , , 1 • ^t- *" coTcoant, the plain- 

^gnee of C D. who was the party named m the tiff was called A.B.af- 
indenture ; upon which he recovered, by error as is fup^ {ferwatds^'he w.s'caU 
pofed. And the defendant brought a writ of error, and J^Joll' naml^^'nd'lh^ 
the writ was, between J. B. plaintiff, anJ F. G. defend- want of that addition 

immateriaL 



^ immatcnaL 

4 1 3 ant, 
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ant, omitting the words ajpgnee tf C. D. which were ift 
I. Ro. ^^^ writ and count of covenant ; and exception thereto 



Br. CoYcnant 32. 
F. Nat. 145. c. d. 
B. N. 0^74. 
Rep. 159 X 6. 



I. 



E.4.a6. 
2o6. b. 348. 



wa* taken by Barham^ s. that the record cannot be re- 
moved by this writ of errorj for there is no fuch record^ 
Dy. 105. ^nd Manwood agreed to this opinion, becaufe the word 



(i. Bac. Ab tot. 
Com. dig. 29S.] 



[3. H. 6. i5.] 



ttffignee is the fubfthnce of the a£tion of covenant to the 
plaintiff, and the writ of error is founded upon that re* 
cord, and ought to agree therewith* But Mounson and 
Dyer, e contra. And that A. S. which is the whole nama 
and firname of the party plaintiff, is fofficiently mention^ 
ed in the writ of error faj without the addition above 
to have the record removed to be examined for the error; 
to which Wr AY and Bell afterwards agreed. See i> £• 9« 
H. 6. 2. & 5. 



faJ And now by $. G^o. x. c. 13, § i. 
All writs of error wherein there ihall be any 
variance from the original record* or other 
defe6l may and ihall be amended, and made 
agreeable to Aich record by the refpe^ive 



courts where fuch writs ihall be made return* 
able. Sec the cafes of amended writs of error, 
in I. Com. dip;. 345. Cowp. 416. and a* 
Crompt. Praft. 399—405. 



If a parfon makealeafe (42)T^HE Oarfon of a church, of whlch the BlfhoD of 

vrhich the Eifhop con- ^. X - . , ,. 1 i r *- t • 

firms as patron and or- L. IS patron and Ordinary, made a leafe of his 

S". .nS'.ftc';;.;': parfonagc for forty ycafs. The Bifliop only, confirm, tho 
the Biihop collate an«>- j^^fe bv his Writing: and his own feal, without the con- 

Ihcr, and then is iranf- y o 

lated ; ihis leafe cannot firmation and feal of the Dean and Chapter, Afterwards 
livrs o^'the Bi(hop, anl the parfon leffor dies, and the faid Bifhop gives the bene- 
?o«id^3d^^^^^^ fi<^ by collation to another^ who being incumbenf, with^ 
* r ^<7. a. 1 °^^ ^^y ^^^^y ™*^^ MP^^ ^^^ leffce, makes a * Icafc to 
to. Lit. 300. b. Br. another ;' which fecond leafe is confirmed alfo by the 
Confirmation! I.B.N.C* Biftiop, who Confirmed the firft leafe, as well i% by the 

20i. Inft. 30. b. !• *' ' ' '1 

Ro. Abr. 481. Plow. Dean and Chapter. And now this Bifhop is tranllated 

Bui. 190. ^^^^^^' ^* to Tork; qv^re which of theCe leafes fhall Hand in force 

after the tranilatioAi during the life of the Bifhop. And 

by the opinion of the Chief Juflices, Jufticc MANWooDf 

and Gerrarde the Attorney-General, the firfl leafe 

fhall fland in force during the lives of the Bifhop, and 

{Wats. Clcr. Law 478> the fiiccefTor lAcumbent who found the church charged 

377.] 'as above. And this refolution was certified to the 

QueenV council in. Hilary Term next, by letters &c. 



10. Co. 62. a. 
Dy.36, 58, 6i.b. 



Marquis 
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Marquis of Northampton's Cafe. 

(43)nnHE hulband and the wife by their deed in- if hufband and wjf« 
dented, dated in December^ in the thirty-fecond g. c. 2?. and then by 
year of Hen. 8. made a Icafc of certain parcels of the in- ffn/^i/f^^'"'^ Ih* 
heritance of the wife, for the term of twenty-one years, l*«'^»n<i for life, wiih 
rendering to them and to the heirs of the wife the ac- for three iWct, or zx 
cuftomed rent;' And afterwards s. in 35. H. 8. it was i^'fj:'i„Ve.e7,LTur! 
enafied by parliament, that the hulband fhould have and "*« ****^'^ '*»^«' 
CBJoy the lands in leafc and the rent, tohimielf only for 3'. 1^00. 71? ''ls.C. 
the term of his life, remainder to his wife ; and that all ^ ^^°' 7* ^ 
leafesand grants thereof made, and to be made by the huf- 4. Leon^s"* 
band by indenture for the term of three lives, or one life, ^* ^^"' *3** 
or for the term of twenty-one years or lefs, rcfcrving the 
accoftomed rent to him for the term of his life, and after 
bis deceafe to his wife and to her heirs, (hall be good and 
c#edual during fuch term or terms. The hufband after «• Kcb. 9i«. 
eight years of the faid leafe expired, (reciting the former 
leaie) demifed, and granted the faid land for twenty*K)ne 
years next after the end of the firft twenty-one years, 
refcrving the faid ufual rent by indenture according 
thereto. Whether this leafe be good or not after the 
death of the wife and hufband, quart. The argument g. co. 70. h. x. Mar. 
depends. upon the meaning of the makers of the aft, |^4'ft**Le^°;2^* ^^' *• 
whether he can make any leafe or leafes in reverfion or [Powdon Powen4i6, 
not; for no reftraint of the leafe in reverfion is in the fl^^f "^i;^ KaiS 
aft, as is written in the aft of 32. H. 8. c. a8. There- «nder Powers, fee vin. 

^ . ^ Ab. Power A. 3 Bac. 

foteitieemed to Makwood and Dyer, that the leafe Ab.Ai6&c.Cowp.7i4. 
above is good, and warranted by the aft. But Mounson, "** *^*' ^^^'^ 
€ contra* t 

t And that feems the better opinion. 



Chycke's Cafe. m^^"*- ^^ '9- eJ. rot. 



306. Ford. 



lj^)TMLLTAMCHrCKEit\(tdi in fee of a mefluage in i>evife of "the fee- 

^^ r , • , . .,1 . • • J -r J • i_ " fimple of my eftate 

London, by his will in writing deviled it by « to B. and after her 
thefe words, s. lum, I give tbeJee-JiTnplc of mj bigger boufe '* <tece«fc^oC.hcrfon,- 



l;f 



(44) A feifcd of B. Acre^ and of a mefTuage, devifcd all his lands and tenements to C. in fee, 
«ul afterwards in the fame will he devifed his mejfuage callid the Swan, now in the tennre of 

4I4 7.^- 
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(who v^as her heir,) in Soper-lanCy to my coujin Alice Ludlam^ and after her dtuafi 
cftaic for life to B, re- to fFtlHam L. her futi^ (which fVilliam was her heir * ap- 
wUh1emImLt'i!?n Parent) and died. Jlice entered and took hufband, and 
f«(0 had iffuc by him, and died. Whether the hulband fhall 

i.Andls^rslc. ^^ tenant by the curtefy, was the fpccial verdifi in ejc^ione 

1. Leon. 180. F. Nat. firmo^ : and the opinion of the Court was, that the wife 
513,^40.1)7. 121. viae ^^11 l^avc ^^^ eftate only for term of life, remainder to 
^3. Eiiz 33. 8c 60. ca. ;^^ j^er fon for the term of his life, and the fee fimple to 

inter Atkms and At- ^ ' r ^ 

kins [Cro. Eiiz. 248.] thc wife ; fo the hufband fhall not be tenant by the cur* 

13. H. 7. 17. b. 19. H. _ 1 /- ^ , 1. 1 1 

8. 8. b. II. Car, Cro. tcfy ; and fo faj adjudged. 

449. I. Bulft. 195. 

Kol. contin. 424. 5. Mo. 362. 40. £. 3* 15. pl« 467. 3. Keb. 24- Finch, fo. 46* 

[Lat. 44. 2. Black. Com. 127.] 

7. S, to D for ever. Among other things, it was refolved that D, hath a fee in the hoafe. 
Eaft. 4 Car. B. i?. by the Jufticcs, and the cafe was of Chamberlmn and Katharine his wife 
againft Tanner, Cro. [Car.] fol. 129.3. lVliitting*s cafe, 1 1 JacB. R, £1 Bulfl. 219.] dcvilc to A, 
for every is a fee ; but if it be limited after the death to B, in fee, there A has but a.life-cftate. 
[That the word i4^'/n is not neceflary in a dcvifc to create a fee, fee Cow p. 306, 352, 659. 
Dougl. 321. I Term Rep. 411. i Br. Ch. Cif. 147. 3 Term Rep. 143, 356. 2 Term Rep. 
656. I Hen. Bl. i.] 



ia) But Bendloc and Anderfon both | (hall have the fee, after thc life eftate of 
report this cafe as adjadged, that G the fon | tiuf mother determined. 



Symons againft Spinofa. 
An alirn muft pray a (4t)TN debt on bond indorfcd with trondltion of pay- 

Xt\9X per mtidutatcm tin» n •-'/J^ ^ ^ * ^ 

fuje, before any venire ment &c. by Simofjs againft Francis Spinofa^ of 

later" ^ ' Londony Yeomajty otherwife called F. S. of the city of 

rvin. Ab. Trial, (N. London^ leatlier-fcller, ifTue was joined upon a tender of 
Vide ante fo %% 144 ^^ ^^^^ fxiivciy atid a general venire facial was awarded of 
a. Ro. Ab. 643. twelve good and lawful men. And at nifipriusy the de- 

3. Cro. 869. 14. Eiiz. ■ ^ , , ,, , , , ^ / 

304. a. Stamf. 59. 159. fendant challenged the array, becaufc he was an aiieA 

\' l.^ . ^ « ^ &c. and prayed trial drr medietatem linruai and thc plain- 

[2. Hawk. P. C. 591. , , , . , . n , 

a. H. H. p. C. 272. tiiF could not derty it, but prayed the mqueft to be takea 

I. ac . ep. 5i7.j ^^ j^j^ peril, which was taken all of denizens ; and found 

for the plaintiff. And at the day in banCy the defendant 

alleged this matter in arreft of judgment, fednon allocatur^ 

becaufe it was his laches that he had not informed thc 

court of it before the awarding of the general venire facias^ 

according to the precedents, notwithflanding the cafe of 

21, //• 7. [3^, b. pU 23*] thereof. See a good cafe of 

this 
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this M. 3. E. 4. fol. 12* in an obfcure note. And in 
the cafe at>ove, it did not appear to the Court that he was 
alien, as in 3f« %%. E. 3. fol. X4« & ^o. for it appears that 
they were merchants of Gtrmany^ who have the King's 
charter of privilege of trial ptr mtdUtattm lingua. 



Salforde's Cafe. «^^"- 

/46) ^ALFORDEy attorney of C B. was fucd by bill in A <^oiii»ttet « tenant 

^ ^ ^ . ^ . . ^ 1 , , . ./T-''" fee may only Icafe 

nature of a writ 01 ejeif tone firm^^i and the plaintiit for fix years, is bad. 
counted upon a leafe for term often years, to commence [Icnk.83.c.6i.adfin.] 
from the day of the death of the leflbr ; and (hewed in 
certain the day of the making of the leafe, and the day of Sty* a^v 
the death of the leflfor. The defendant imparled until • ^ 4- • • 
another Term ; at which day, without making a new de- 
fence, he faid to the force and ^tmsymtguihyi and tothereft^ 
Ulla mn See. {qu^tu if it (hould not be a^io hoh &c.) and Dy. 324 pt. 3a. . 361. 
Die wed for bar that the land was devifable by reafon of hIs-Vs^H. 8. 36.^* 
ibcage tenure, and a devife to the faid leflee by the lefibr 
by his laft will in writing of the term, as above, without ^* ^^' *** *" 5* ^''' ^ 
conduding wbicb is tbi fame dnniji^ wbere^ icc^ and fur- 
ther (hewed, that by the cuftom of the town, where &c, 
all devifes and leafes granted for more than fix years are « r ^ q ^ 1 
merely void, ip/ofaSo; and conveyed the land by defcent L i> • 
from the * IcflTor to him, and fo juftified &c. and there- 
upon the plaintiff demurred in law. And in this Term b. 171. * ^* ' ^' 
it was ruled, that the bar is bad, becaufe it doth not an- ' ^'*' ^^' 55*- ^- 5- 
fwer the leafe (hewn in the bill, but argumentatively : ^^ ^*^ ^^ ^^' 
and alfo this cuftom is void, becaufe againft common Term Rep. 171. 4. 
reafon, and the freedom of the eftate of one who hath 2. Black. Rep. 698.] 
fce-fimple. 



Woodley againft James, and Others. 
(47)T TPON a demurrer in law the queftion is, Whether A leafe to a finritual 

tJ ^ * -ii J pcrfon, contrary to SI, 

a leale for life, term of years, or at will, made h.8.c. x3.»notToid. 
at this day, or at any time fince the Feaft of St. Michael^ 
in the 22d year of Hen* 8, by the King, or any perfon, to i. Mar. 96, b. 
a fpiritual perfon, fecular, or regular, of any farm, lands, 
or tenements, whereof he takes ufe, occupation, or in- 
termeddling, by reafon or colour of that demife, be void, 

ov 
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27. H. 8. 21. a. Raft, or of nonc cfFcft in law, or not* And for tkis, fee the 

rcfidcnce 2. Dy. 28. ,f^^^^^^ ^f ^^ jj g ^ ^^ ^^^ ^^^ ^^^^^ ^^ ^^^ provifo 

-for hofpitality; which queflioh was adjudged and ruled 
[3. sic. Ab. 335. 3. that the leafe is not void in B. R. in the 12th year of the 
prcfent Q«een, between fVo^dley and James^ and odiers^ 



E.ft. 17. EK «>r. 30. Lancaftel againi Aller. 

The tcveffioner enfeoffs (48yT^HE father enfcofFed the fon to t^he tife of the fa- 

the tenant for life; it ^^ ^ JL , , . /- ,^ ^ /. 1 . i-r S #■ 

enures as a forrender • ther himfelf for term of his life, and after his 

S^aktsa^^fwlhienf dcceafe then to the ufe of the fon and his heirs: and 
[Bendi. 288.] 1 3 ^ afterwards the father and fon (upon communication diat 
'* " *^*' « the father fhbuld have back the land in fee) came to- 

4o.£. 3. 24.8. 21. E« ^ 

4. 22. b. 34. Aff. 2. 39. gcthcr to the land, and there upon the land, by parol 
131. b. PerkTs^e, 127. ^i^thout an^ deed, the fon delivered feifin of the land to 
\s^in. h! 6.' 18* \t *^® ^**^''» habendum to him and his heirs &c. Whether 
H. 7- 4* I'low; S7. 13' this be a ffood feoffment, or not, «^<fr^;— found by facial 
2. RoU Ab. 495. bo k verdict in ejf&tom fornnf. And by the opinion of the 
ci^ai ^polnt °^n * Leo^ Court it is a good feoffment : and that in law this ac- 
nota'^"Mch''^8**Ei' ^^P^*"^^ ^^ livery implies twoeffeAs;;. firft, afurreft- 
f^^rCur.iow.i.s.Lcon. der, and <kfterwards a feoffment, as furrender to the 

128. Gouldf, 25. Godb. . - ^ ^ , 

139.] "grantee of a reveruon amounts to an attornment and 

[5. Coin. dig. 513. 1. furrender. 

Bac. Ab. 491.] 

(48) So a feoflFmcnt made before the ftatutc of quia entptorffs terror urn, to hold of the 
grantee of the fcigniory b good j oiherwiic to the grantee of the feigniocyy aod alio to make a 
ttaure. 



Trinity 



* Trinity Term, *[3s8.b.] 

ip Queen Elizabeth* 



(49) A time covert had a jointure made to her by her The huftand after mir- 
MjL hufband after the coverture; and afterwards Sf^^'ajoiniSre:\ftb«i 
thchulband and wife by fine, fir cognizance de droit kc. ^^^/J^if^tl^i 
aliened the jointure. Whether that (hall be good after co. Lit. 36. fc. 
the coverture to the wife for her dower of the refidue of f 8^%f h. 4. Z.'h^^ 
the land of herhufband, or not, quare^ Andthcopi- Lit.38o.b.Raft.Ufi!S9, 
nion of Wray, Bell, Manwood, and DYfeR, was, ^^f^ii^'i^^t^ 
that it is not; becaufe her time of election is not come 
.until (he is become fole, according to the ftatute of 27* 
H. 8. c. ID. See well the ftatute* But if the fine ht fur 
cognizance de drcity as that which the conufee hath of the 
gift of the hufband only, it is the beft form for the wife, 
and lefs doubtful. 

(49) So hdden by Akde&son and his companions in C. B* far this renr reaibn Mich, %a 
9tzyE/ix. 

20. E, 3* cut in vlu la. The wife ihall not be examined, becaufe all ihall be adjudged the 
tod of the huiband^ as if the wife had not been named. 



Welcden agaiftfi Elkington* 

(50) A-TERMOR for fixty years, by his laft will and Aterrnor«fcTife$thcoc. 
teftament devifcd in this form, 1. "/ will that wifc'frrMmanyo7the 
^ Joan my wiftjhall bavt and occupy all the land contained in X^\tJt^ft2'^ 
** the Uafc for fomarq yean aijbejhallfortuneio live \ and after remainder of the ycarg 
^ ber deceafe I give and bequeath the rejiduc of the years of the faid and makes her foie'exc- 
« kafe^ then not expiredy ^toF. my /on, and to bis ajigmf and ^"fJow *mcK!' wd 
made his wife fole executrix, and died ; having goods *s^" ^. ^***lJ^*?J» 
fufficient, befides the faid leafe, to fatisfy all his debts, ^^h fugicieat to pay 
The wife proved the will, and made her entry into the afterwards difp<Sfe°°5 
lands, claiming only her eftate' and legacy in the term ?^inftTe foS'^ « i! 
for her life, and the remainder to F* according to the 3.'*^"*' ^^^ " devifee 

. ' iiuce fbe can only have 

wilU Afterwards (he took a hufband, and they (naming the whole upon a contin- 
the wife executrix &c) aliened and granted all their in- £^u'w li^cTo'i^ig!^ ^' 
tcreft, title, and term of years to come and unexpired 

in 
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See Piowd. 519. s. c. in thc lands, and all their eilate therein, baittidum the 
ckca/ * <> « I «« lands and term until thc full end of the faid fixty years* 
[Bendl. 308. s. C] Whether that alienation ought to bind and bar the re- 
Plow. 516, 520, 524. maindcr after the death of the wife or not, the Turors 

Perk. 5 r 9. 10. Co. 47. . 

doubted, therefore &c» See for this cafe Hilary lo. of 

thc prefent Queen, [ante 272. a. pi. 30.] a term habendum 

to the grantee after the death of the grantor; alfo fee 

28. H. 8. 7. a- M. 6. £► 6, \ante 74. pi. 18.] 8c T. lo. of thc now Queen, 

y. 140.X53. . ^^^^ ^^^^ ^^ ^j^ ^^.j ^ j^^ ^^^ [tf«/^ 328. b. pi. II.} 

And in the Term of Eajler next the cafe was argued at the 

Mo. 759. Bench; and Meade, Juftice, (made in the laft Term) 

' who was of counfel with the defendant at the bar, hav- 

ing changed his opinion, argued againft his client, and 
for the plaintiff; and Mounson alfo at the firft day; 
and that the alienation of the hufband and wife Ihould 
not prejudice the remainder &c, 

(51) And on the morrow, Manwood and Dyer ar- 
gued to the fame intent; for the entire and mere right of 
the term is not devifed or difpofed of to tlie wife for any 
time, but there is a feparation of the right of poflcflion 
from the right of property. And yet the wife had in- 
tereft by poffibility in the whole term, if fhe furvive the 
iixty years; and therefore flic may aptly be called a 
termor $• for a term of years, in a writ of wafte. And in 
the count, ^< if Jbe fo long live^^* ought to be added ; and 
yet fhe had no fuch power after that flie once and on 
* [ 359* ^* ] ' ^^^ ^^^ entry into the land by virtue of the * will, had 
cxpreilly declared, by her claiming, that flic agreed to 
take it as a legacy, with the remainder to the fon, ac- 
cording to the will, waiving the title and intercft of an 
executrix in the term. And if the teftator had devifed 

S>) 543' ^^''^' ^^^' *"^ bequeathed firft his entire term to F. his fon, f /S that 
the wife have the occupation and ufe of the land during 

B. N. C. 334. 388. her life, that would have been good, and the wife could 
not aliene the entire term. And note the words of thc 
will, 5. ^^ I will that Joan my wife Jhall have Is^c. and after 
** her dcceafe I give and bejueatb the rejidue of the years t^c. to 

^r.Bone 57. 33. H. 8. « /*, my fojf^ &c. which proves fully his purpofe and in- 

F. Pone 4. Dy. 7- pi- 8. l 1. - -r n. n l a • j r 

tent, that thc wife Ihall be rcftramcd from power to 
aliene thc entire term. 

f Ofig. ita quod on fue* 

(52) Alfo 
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(52) Alfo fee the roll of the cafe of T. 37, H. 6. [30. 
pU II.] which is entered T. $y*H. 6. Rot. 291. where an 
iflue was joined upon the gift of the executor, to whom 
the devife of the book, which was called an Ordinal^ was 
made; and the cafe waS| as it feems by the pleading, 
that a man poiTefled of a book, by his will devifed the 
cuftody and occupation of it to one A. for his whole life, 
remainder to one B. in like manner, and to difpofe of it 
at his difcretion to any church which wanted fuch a book ; 
and made the devifee and another his executors, and 
died : the devifee got polTeffion of the book, and gave 
it to the guardians of the church of JValberton^ in Sujfex^ 
and delivered it with the confent and aflent of the other 
executor; and afterwards^, died, and B. by the command 
of the other executor, refeizcd the book, and juftified 
die detainer &c. But the iflue is joined upon the gift of 
jl. the lirft executor, and the iflue continued without 
trial- This precedent feems frlmi facie againft the opi- 
nion aforefaid : but then, note the authority of an ex- 
ecutor, when he docs not difclaim to take as devifee, but ''* ^**'*' 
takes it as executor; and alfo where it does not appear 
plainly that the goods and chattels of the teftator fuffice 
for the payment of the debts and funeral expences of tho 
teftator &c. 

<52) The difference between this cafe and the cafe of lo EU^, 277* h. pi. 59. is, that there 
the wife being made executrix entered generally, withoat declaring that £be would cake the 
rfiate as a legacy, as is in the cafe here j for there flie took the eilate as executrix. 



Michaelmas 



C359-b.] * Michaelmas Term, 

19 & 20 Queen Elizabeth. 

Adjourned on account of the Plague in London 
and JVtJlmivfier at fii ft, until a month front 
Michaelmas^ and from then to the Morrow 
oiSt. Martin. 



Thkt tenant of a manor 1—^1^^^—^ 

in ibcagey obuining a 
releafe of his lord, who 

SiVhr:3af'"oo"D (OnpHE Kbg Lord. Mefnc, and Tenant. The 
in ca^itt. jL tnefnalty is a roanor^^ and hold en of the King in 

AbT^cii^B. V.*H.^8. ^f?'''5 * tenant paravail who held of the manor hy focage 
45. a. 7. E. 4. II. a. tenure, obtained a releafe from the mefne; now his tc- 

38. AC 17. Dy. 35, /int. 1- 1 r 1 TT- • • 1. 

44, 46. Stamf. 30. 2. nure Ihall be immediately of the King tn captu^ as the 
MK ^'*' ^^^^^ tenure of the manor, by Wray, Dyer, and. Man* 
[i&.Car. 2.c.£4.abo- WOOD, JufticeSp and CoRDELi^ Mailer of the Rolls, 

liibed this tenure, but 1 /- , . /. . . • 

fee 4. Term Rep. 443.] bccaufe Volenti fumju injuria. 



1ft foil jury do not ap- (a)'T*HE jury was demanded m the Bench upon the 

pear, and the plaintiff X ,.../, . . , ./«. ^ ^ . 

pray a diftringMs^ with- pluTies dlftrtngasjuratores^ and liiues of nve marks re* 

Z ^^n o7gh'^to ^^'•'^^^» ^"^ ^^'^^ ^°^y appeared; and the plaintifF prayed 
grant it at the prayer of a diftringasy returnable Xr Hilarity without praying any 
% Ra Ab. 671. Dt ^^^' * ^^^ ^^ defendant would have a tabs at his requeft. 
>93» 3»^- ^^'A Whether the Court ought to grant it. And by 

&c.^b! Juris (c.^^^' Leonard, Chief Clerk, it feems that he may; and fo 
it was ruled in B. R. as it is faid« . 



Brucrton's Cafe. 



A tenant in chiralry iji (3)TT was found bcforc the Efchcator there, in the 13th 

eapite dies. B. his cldcft A i-rr *•#/• 1 

fon in ward dies with- year of //. J* upou a diem claujit extremunij that 

(j) l*f/. 18. Eli%. Cur*Jf^ard* [ante 344. b. pi. 3. Davit 160, 161.] OfHce found that 
Owen op David died feifcd of divers lands hol<]en of the Queen as of her principality in ca^- 
fiie^ by fervice of going to war with the faid Princefs, at the charges of the laid Piinccfsi aod 
It was adjudged by the Court chat this was ooly mcfoe tcnurei fol. 25. Cur* Wardv*. 

Cbifter^ 
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Cbefter^ in capiu by knight-fervice, died feifed in fee^ tber and biir of B. 
and that mi£am Manky was fon and heir of the faid ""^^^ *s^^;. %^^\ 
fames, and within age &c. whereby the Prince had the *"<»J>« * ^r»5 »<> J.^^c 

J ^ «* ..... clchcttor naming him 

wardfhip &c. and the fame W. during his minority, died only /o« and hdr of a. 

without iffue : wherefore a writ of dtmntrum iffucd there ^ * " * 8^ ^*'-'^y' 

direded \o the efcheator, upon which it was found that 

^amts M. was brother and heir of the faid fV* and within 

age &c, which very J. Af. at his full age, thus by writ 

fued out probatam Sberationem there of the Prince, by writ Trnure i; capiu of Ae 

.. r. , t >., 1 . 1 /- t " .^ , Bitho^of Durham. Dy. 

directed to the efcheator there m thele words, s. ^* Arthur 277. 

** &c. greeting; becaufe Janus Manley, fon and heir of %^^^ ^^' ^'^"^ 

*^ ya$nes AfanUj^ Efq. who held of us in capiie by knight* [DatU 171.] 

<< fervice, bath fnf&ciently proved his age before you 

<' &c. and hath made iinc for his homage refpefiing &c« 

<' we command you, having taken the fealty of the faid 

^< yames the fon &c, that without delay ye deliver to the 

** aforefaid James the fon all the lands and tenements 

** which were of the aforefaid James the father, (having 

<* retained for the dower of Eliena^ who was the wife 

^< of the faid James the father,} and make him have full 

<* feifin thereof, faving always in all things our right, and 

** the right of every other peifon, witncfs &c.'* And fo 

it appears that James the fon is not made, nor called brother 

and heir ofW. according to-the inquifition upon the deve^ 

neruntf nor according to the Regijiery fol. 296. but only 

fon and heir of James the fatbery and therefore the livery 

fued as above is infufficient, and no pofleffion divefted 

thereby out of the hands of the Prince ; but the polTeffion Stam£ 11. 

continued always in the Prince, and by reafon of the 

faving of the right &c. and * then no intrufion &c. And « r ^^^^ ^^ 1 

then it is out of the ftatute which pardons intrufions of 

the 21ft of Henry 8. [c. 1.] or the fifth of the prefent 

Queen [c. 31 •] or any other &c. And this was alleged py^ 449.01 fi. 

of the part of the ^neen againft Bruerton. 

(4) But, on the other hand, it was alleged by Bruertony 
that the eftheator had fufEcient warrant by the faid writ 
to make livery to James the fon, who did fealty, and 
compounded for his homage &c« although he was not 
named brother and heir to fVilliamy as he was in fa£V, and 
fo found upon the devenerunt. But it is true alfo, that he 
was fon and heir to James the father^ when fV. his elder 
brother was dead without iflue* And alfo the words of 

the 
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the writ of devenerunt^ in the printed Regijler^ folio ^f)2. 
« bccaufe A. the fon and heir of B. dcceafcd, who held 
** of us in chief, is lately dead, while within age and in 
" our ward, as we have learnt, we command you, that 
" by the oaths &c. you inquire what lands and tene- 
^* ments by the death of the aforefaid B. the father, and 
«* by reafon of the minority of the heir of the aforefaid 
** B. have come to our hands, and fo are in our hands^ 
*' and how much thereof is holden of us in chief &c, 
** and v/ho is the next heir of the aforefaid J^hc. And 
fpeaks only of '^ all the lands and tenements which were 
•* of the father, and which by the minority of the heir 
•• of the father," came into the King's hands generally ; 
and for thofe lands the warrant above to the efcheator is 
fuificienty although he be not made, or called heir in the 
writ ; and perchance there is no other form of livery ia 
Cbefitr in fuch cafe, 

(5) And liveries, although they are not perfed in form 

in all points, yet for that the King is bound in juftice to 

m^ike livery to his ward at his full age, if he fue for it to 

f.H. 7. tS. 7. H. 8. the King, are favoui:ed in law; becaufe the King doth 

9!!!. 3^26. ^Surnh43! ^^^ gi^e him any thing of himfelf, nor of his own, but 

»7.Afl: 48.F.N.B. 3?. Qniy renders and rcftores to the heir what belongs to 

N. 0.41. E. 3. 5.b. 10. ^ . ^ 

Co. 64. b. stamf. 143. him; and therefore if advowfons are not mentioned in 
ow. 25a. . It. 77. ^^ livery, if they are appendant, they pafs from the 
[Ante 44. b.p. 32. t. King; it is not fo in his grant &c. Alfo the heir ought 
^'^ to be content with fuch form and manner as pleafes the 

Prince to ufe in name and addition in the naming of 
his ward; and here the Prince is not deceived in the 
livery ; but did to yama the fon what he was bound in 
law and juftice to do. Wherefore &c. And admitting the 
livery void, or voidable, then the entry of the heir was 
an intrufion; and all intrufions arc fully pardoned by the 
*r -^60 b 1 ^'* ^* ^' t^' '•■' ^^^'^^'^^ ^"y condition or exception, 
Dy. 24^. which were committed before 2 !• /T. 8. And alfo by the 

[ri. Car. 2. c. 14. abo- death of Princc Arthur without * iffue, all intrufions are • 
i^.Sl'^u'*'Sck^"onTe: discharged &c. and at length the rule of the Court was 
vcncft.] againft the Lady the Queen &c. 



16)GERRARDE 



Michaelmas Term, 1 9 & 20 Queen Elizabeth* [ 360. b. ] 

(6)QERRJRDEy Chaneellor of Ireland^ moved this Treafon committed In 
qurftion to the Qocen's Counfel, j. Whether an cannotWtri^dmFny^ 
Earl or Lord of Leland^ who commits trcafon in Iretattd ^'""'' 
by open rtbellion, (hall be arraigned and put to his tiial 424. 7. Co. 23. '9. Co- 
in EfigUmd for the ofFence, by the ftatute of ctb. H. 8. t. \'^l;^' ^^^'l ,^*^ 

I 3. 32. H, 8. C. 4. 35. H.-%. 2. or 5- Ed. 6. 1 1. And it R«ft Trcafon 12 Tryal 

was hoiden by Wray, Dyer, and Gerrarde Attor- Crompt. jur. dc Conm, 
ncy-Gencral, that he cannot; for he cannot have his co^^5. a^lTa.'^.Co* 
trial here by his peers, nor by any jnry of twelve, be- s^rohn's^w"'^ i ^^' ^' 
caufe he is not a fubjeft of England, but of Inland; and [,. And. z6i. & sec r. 
therefore Kis trial Iball be there. AtA it is faid, that the ^^- ^'\V?'v^^n ^'' ''' 

' 3^4. 1. Hale PI. Cr. 155, 

nfaTC there of attainting a peer is by parliament, and ^^4- »• Hawk. pi. cr. 

° ^ *^ J i^ ' 3,8. Sc Co. Lit. 261. b. 

not by peers - that this cafe is notUw.] 

(6) Sir Ihomas IVifnHvorth, Earl of Strafford^ and Lord Lieutenant of helonJ, for trcafoos 
comrnkted bv him in Ireland during his rcv;ency there, was atrainted in Parliament here ia 
EjtgUuui in the year 1641 ; jmi he pKadcdto the jurildiftion of Farliamcntb in England^ be* 
caufe the fa^b'was committed in Ireland \ but it was relblvcd and proved, that t lie conflant 
practice of all igei was, that the Parliament of Eftghnd bns jtoi^er of judicature for ^hioM 
done in Ireland ; and that the Lord Strafford^ being a Peer of Englami, cannot be tried by ilte 
Tten of Ireland : and afterwards he had judgment of deaih, and was behwded at Tt^tr-Hill, 
Mdf I £^#64 1. See £r. J*jbe% argumcm 00 the bill of attainder of the rai(( £a»l^ fbl. ^ 3^ 



Gyles againfi Cglfliil. 



(7)1^ 



[N the quari impedit of GyUs againft Coljhil^ the plain- thecoont in ^uare im* 
tiffmade title to the advowfon in fee, and alleged &ilnT5^X^Z 
prefcntation of one ^. B. who was admitted and mflimttd ^]r%y f'"'^ ^4'^:fi;:r "r^. 

* •' tHjtttutt^ accord 111 gljTy 

&c. who afterwards took another benefice, by which the *nd that the charch is 

^ ^ ... , fK f Tr n r -ii ™»^ ^0'<* ^J **»« dcatK 

firft was void by the aft of 21. H. 8, [c. 13.] and re- of ^4. i» good without 
mained void by the default of the patron, ordinary, and '^^^^ '^^ *** ^" '** 
metropolitan, fo that a title to prefent by lapfe was dc- [Bcnah3i2.s*c.] 
volved to the Queen by rcafon of her prerogative; and i>y- ?45- a* R^i* Ab; 
file prcfented one Grymfdlcbe^ who was admitted and injli- n^y\^^' ^lerg; l. 10 
/«/«/, (omittins; induced) and that the church is* now void 3^* J'*^. 2*3; »• Leon, 

^^ o / - ,^5 3. Mod. Ent. S4, 

by the death of the faid G. and by reafon thereof it now 2. win 200.] 
belongs to the faid Gyks to prefent &c. And the defend- ^ jj^ y ,^^ Pio^ ^^o^ 
ant, who is incumbent, confefled that Grymfdiche was ad- 
wuitfdy in/iiiutedf and indu^ed^ at the prefentation of the 

(7) Mich, 16. £/r«- Rocliffeand ethers v. the Chapter of i{/>/w. [Bcndl. 313.] Trin, 11. 
H 8. Ljle 7. 5>/V/OTrr [Bendl. 313.] 

Note, [Bcndl. 31a.] That in declarations in quare impedit for the King, or for common 
perfons among themfelves, for the Kingit iufficerh to ^Wef^cpre/eniaiionfadmi/ponfandinjUtU" 
iion folely in the King, without indu£iion^ and iyidvtikn is iniendible. And it .is as u^ual in the 
books to have admijfton and infiiiuiion only , at> induStion w ith it i as is proved by rtie books before 
cited. i5.J»c Cro. 463. [3. J31. Coitf. 243. Wood's ivi&.. iQ, 156.3. Salk. 195. ». Wilf. 174.] 

• 4K. Qiieen, 



[ 360. b. ] Michaelmas Term, 19 & 20 Queen Elizabitli^ 

Queen, pretending the church to be void, whereas la 
truth it .was not void, becaufe the faid A^ B. had a dif« 
penfation and qualification to have and enjoy two bene- 
fices &c. and that the benefice became void by the re« 
fignation of the fiiid J. A., and that the Queen prefented 
the faid defendant, who is admitted^ inftituted^ andinduBed 
&c. upon which the plaintiff demurred for the infuffi*- 
ts. H. 6. 17. 1. *i. E. ciency of the difpenfation &c. And Whether this pleaded 
H.^^9.a. 9. cx'132. in the declaration, without faying induAed &c. be fuffi- 
f/e/^y.'Sf'^''^'^'** cicnt, by rcafon that the plaintiff alleged the avoidance 
of the church by the death of G. which implied induQiom 
ice. and alfo the defendant hath confefied indudion ; Co 
the title of the Queen by lapfe was much doubted amongft 
all the Juftices of either Bench, and the Chief Baron; 
and by the greater number it was holden fufficiently 
The old Book of En- good, and [in] precedents fhcwn in the cafe of the King» 

cries, fo. so. »•» /!• t iiiAj* 

N. E. 458, 472, 483. admitted and tnjiituted only have been allowed. And in 

r/ *'^V. Ai. 1 this cafe it c^innot othcrwife be intended, but that the 

[Sec 17. Vm. Ab.343.] ^ ' 

prefentation of the Queen was executed effedually to all 
* [ 361. a. ] intents, and then* not revocable; wherefore a9rit%af 
awarded to the Bilhop for Gyks. 



-?*• 



-Leafe to two, hahen- (gw EASE madc by indenture to a mother and fon A«^ 

dam to them hr tbeif ^ ^ | ^ ^ 

jiv€S9 and ibt lift 0/ tb€ bendum to them for tbeurm oftbtir Bvis^ and the lift tftb$ 

!^%J^7l^%iilrJJd kngeji liver of tbem^fuLCiJItvily to one of them afttr the other ^ a% is 
^J'^'^^iJiZ^^'m^ rfirr^fti in the indenture^ andnotjointfy; and livery of feifin 
take m fucceffion. madeby attorney accordingly* Whether the entire freehold 

Br. i^^»|4- ^2**' ^71. ^as in the mother only, was doubted in a fpecial vcrdift in 
far. 564. Co. Lit. 183. replevin : and ruled by the Court that it was ; and the 
3 Mlr.^ift.T* 8.cl remainder to the fon, and not jointly : and this without 

02. Dy. 116. b. Ow. 39^ *.«,., «^««. 

ifKet 78. Mo. 637. argument. 

[Vide ante i6o. b. pL 
4). and the books there 
Cited.] 

(8) B. K. C. 140. dire^Uy contrary that ^t fucceffiyely is void. But Serjeant Finch re* 
membering the cafe of Owen and Prees^ took the'di(lin£kion, when lYit/ucceffively is general as 
B. N. C. 140. is, and when fpecial as in this cafe, or if^ •v/ft. or any other explanation foUoiws 
immediately J trin, 3. Car* C. B. [HeL to ] 



Hilary 



t"- 



Hilary Term , [ 36 1 . a. ] 

ao Queen Elizabeth. 



Windfor^s Cafe. 



(gyiTHE hiin>ahd and wife fold tbc land of the wife The vendee of land 

by indenture, bearing date the 24th of Marcbj in fte'h^XlncT w^hc 

the firft and fecond years of PhiL and Mat* for fix hundred ▼cndor's counfei ib«U 

. «. 1 • 1 1. * « 1 . 1 advifp, provifo if he do 

pounds^ of which the indenture made mention and ac- not, to fUnd feiied to 
^nittsuice: and they levied ^ fine tccordingly. The S: ".^ 1 1:^.^".^ 
vendee, by another indenture of defcafancc, bearing date p'opofc, and rcauineihe 

' ' . , ' ^ affartncc> of the Ten- 

the 26th of the fame Marcby reciting the former inden* dee may keep the land. 

ture, covenanted to. the bufband and wife, to make to S'^-"y»«- 

tfacm and to the heirs of the hufband futh*ai!brance as x\^ ,^, 

they or their counfei ihould devife within one year next 

enfuing; with a provifo, that if the vendee made default , <* ^ 

in the aflurance, then if he did not pay to the vendors 

within the faid year five hundred pounds, he and all others 

flioold ftand feifed to the ufe of the hufband and wife 

and of the heirs of the hufband. No money was paid, 

nor any aiTurance devifed within the year, or tendered to . 

the vendee, f Oftbefcy whofe right is the land? And it 

feemed by the opinion of the Juftices of the Common 

Bench, that the land fhall remain in the hands of the iii/a?*'** 

vendee, becaufe no default was in him in the nonaflfur* [Shep. Touch. 164,134. 

ance, inafmuch as no afTurance was devifed or notified Rep.^76iY' ' *™ 

to the vendee to be made. 

f Offig. CiMx 7. droit. 



(io)1\if EMORANDUM, That on the firfl day of this A reieafe given on itft 

J.yX ,— ^1 • 1 • •r* i- r 1- ^1- 7*"- ^'IJ 0<* flop ^*»« 

Term the jury appeared inTrefpafs, where the taking an inqoefl on the 
ilTuewas, not guilty. The defendant, by Bendlowes, ^it^J^J^^jtc 

faid, 

(10) Trin. 36. EUk, C, B. Ilutton^ plaintifFin deHt as «idmini(lrator againft one Paramour. 
The defendant at nifi prius }))caded, that the Icrter^ of adminiAration of the plaintiff were re- 
voked puis 'darrein continuance ^ judgment if they ought to proceed to the taking [of the in- 

4 K 2 qucft,] 



t S'^i • a- ] Hilary Term, 20 Queen EIiz:abeth. 

the continuarice on faid, that this inqucft Ought not to be taken, for thd 
Kiaioo uke'njTs on the plaintifF/«/5 darrein continuance had releafcd to the defend- 
pi^oA^dla^^^^^ *"^ ^'^ aaions; and (hewed It to the Court, which bore 
reinuontlnuafUi, fhould date thc 2ift day of January^ which was the morrow of 
hquifino fion.' the cffoign day of the oftave of JF7/7ary, and therefore dif- 

Hutt.95. j.Car.Cro. allowable; for it comes too late, fince the releafe ought 

in, 10 H. 6. 9. b. 9. . ' ° 

Aff. II. 31. H. 6. 6. a. to be made intefifi'ddiitely between the laft continuance 
[j B^R*-^^' *^° \ ^^^ ^^^^ oflave, according to the entry s. after the laft 
Term Rep. 185] continuance^ and before this day s. the oQave of St, Hilary i 

wherefore thc inqucft was taken aod found for the plains 
tiff. Bu,t if the rcleafc had beea iti^de before the day of 
the eflbignj it would have been pleadable at this day, wbc^ 
ther the jury appeared or not, becaufc he had Ho day to 
plead it in before xk)w. But i^e, the form of pleading 
[Bui: nffi pt. 310.I i° ^h** ^*f^ ftould be affio non &€# and not that this in- 
qucft (hould not be taken* 

qucft,] sfhd good by WalmsjLEV and-GAUDY; but ANORRSOWand BeamoND, i cwOrOf 
thai t he fhould iay judgment^ tfi?/oi audio aredivfcrs ^vt.c^^^\.%\ Jed ^ucerc £$. Viii. ^bu 
499. \\. 17.] 

f Orig. \lSr43, 



* [ 361. b. ] * Beamorid againft Desine * 

In dower the tenant {ii)T\OWER hj Bcamond zg^inU Deane. The tetiant 

pleading an aflignment X-/ i » i - i . a- r t_ 

of rent out of the land, pleaded m bar an aflignment or a rent to the 

lltie^reOatia^'hc demkndant, imping out of the land whereof &c. madi 
time of rheaiTignmcnt. by hiitifelf for the term of the life of the demandant, by 
a*6. Aff: 41° I. Mar. 9T. Virtue whereof (he was feifed in her demefne as of free- 

b. Perk. 79. a. 410; Dy. j^qI j . witholit aHeginfJ: in faft, that he was feifed of the 
304. 7. U. 7; 3. a. ' o e 9 * 

land &c. at the time of the aflignment. .And Whether 

that fhall be intended by common intendment, was dc* 

murred; but it was ruled againft the defendants 



Akman's Cafe. 

fid?^ *car7"''ofF'ch* C*^)!^'^^'*'^ ^^ hitman was afligned in digging t 

watery ts not watte. ditch in a certain field, the defendant pleaded 

^iT H^rtr^' AIT. "^^ wajlefait; and it was found by f>ccial verdift that thc 

double pica 9. 29. H. 8. defendant made the trench to carry off the water, by which 

Fa Rol Ab 8ao1 ^^^ ^^'^ ^^* improved, and not injured. And it was faid 

for thc plaintiff by MEAt>E, that this matter Ihould have 

been pleaded in bar;. but by the opinion of the Courts it 

i$ not any wafte* 

Manfer 



Hilary Term, 20 Queen Elizabeth* [ 36.1. b. ]j 

Manfer againfi Franklin, one &c* 
fi3)t>lLL of deceit by Manfer againft Franklin an attor- I^ccelt tgiinft an au 

O ^ /. rx.. , , , . .^ torncy for •ppearing to 



ney, fuppofing, That whereas the plaintiiF was an action wiihoot 



war» 



fued by J. B. in debt on bond, the defendant, as his attor- pf"admg°i. jL 1/^-! 
ney, without any warrant, appeared to the alias copias '";'''''• ^^^** '^" ^^^ 
by fraud and covin with the faid ^. B.^ and after two pUintier and J?, jointly,* 
imparlances pleaded nonfum informatus &c. The attorney and for wani"of inf™I 
fad, aaio non, becaufe he fays that the aforefaid ^. J5. "f If ''^^ *' ^^t"*' ''"•^" 

^ ' J out rravernng the cotio. 

profecuted the aftion of debt as well againft the now f. Nat 96 E. 98. L. 
plaintiff as againft a ftranger, who, together with A&w/ir, a/iy^E, ^'^i.aifo^E! 
was bound to the faid -/f. B. and the ftranger retained 4:9. *, inft. 215. 18. 

" ' ■ £. 4. 3. b. 

him to appear as attorney for them both: who fo ap-. j-^^^ ^^ winch. 90^ 
peared, and for default of information he pleaded as J**''"- 393- *• Sauud^ 
above : and he took no traverfc to the fraud and covin ; 
therefore the plaintiff demurred in law ; qu^re. And 
the opinion of the Court was m Eaftfr ncxt^ that th^ 
fraud and covin were traverfable. 



(H) A TENANT by knigbt-fervice, having a daugh- ]l^^{^^l^'''f^^^^^^^^ 

ter, enfeoffed bis brother by fraud and covin, by covins to the intent 

to the intent that he fhould take the profits of the land hdr male when of^a^l 

until the next heir male of the body of the feoffor be- [''if'lJ^Jll'^J^'^'^] 

gotten, ihould be of the full age of twenty-one years, and on office found, whether 

then to enfeoff the faid heir male in fee. The feoffor Sjau'bc°in\vard:-^«. 

died without iffuc male, his wife being enceinte, and i>y. i9j» 181. »• 6. Co. 

Was fo at the time of the feoffment, of a fon, who after- R.ft. wiiics a. 3. 

wards is born: m/irrv if this colluiion is found by office, [Wardihipaboiifhedbji 

. ri 1 !*• Car* 2 c. 24. J 

how much, $0 whether all, or only the third part Ihall be 
in ward by the ftatutcs of 32 and 34. & 35* H* i. [c. i.« 
^ 5*] ^ofre well thereof^ 



4K3 r- 5) DEBT 



♦[362. a.] 



Hilary Term, 20 Queen Elizabeth. 



^J«i^ltorr*l^e1ved ('5)0^^'^ againft exceptors, and iffue upon alTcts in 
rent, rcTcryed to their thcir hands. The jury find a fpecial verdi A^ 

cjflns, and /• aflVu. s. th^t the tcftatOT Doade a leafe of his houfe and of cer* 
"idtL'^SUelrtti! ^.i" implements therein for years, rendering a rcnttp 
tied to the rent. him and to bis heirs and ajjigns ; and that the executors have 

rco'A. i\^/co.^i'.Co; received the rent continually after the death of the tefta.^* 
•Lt.47.a.piow.j44.2. tor, znd fo affits : and alfo they pray ^ the advice of the 

Ro.Ab. 701,702. I.E. ' ' M J r J 

4. 1, zi. E. 4. 19. 7- H. Courtu Whether that Hiall be adjudged aiTets, or not J 

35^i). i)y%V,^iio,ii2! And by the opinion of the Court^ it is not aflets; but 

b. Hob. 53. ^g entire rent belongs to the heir^ and the /a void* 
[Com, dig. Plejuler o ^ v 

(S. 28.)] 



(15) Hil. 33. FJiz. C. B. rot. 1315. fa) Rkkmondv, Barker. A. leafed to £. ioryfurs, 
rcnderincr rent to him, his executors and alfigns, and died during the term ; kit cxecutors.^A// 
+ have the rent, not the htir, becaufe the particular refervation excludes the general by the law* 
Finch, fo, 17. b. It hath h^^ tvwice adjudged, Eaft, 4. £/. 38. That the entire rent ilTuei ou^ 
of the houle. 

t Orig. «av^rw#. 



(:a) The report of this cafe in Cro. Eliz. 
SI 7. Ow. 9. & I. And. 26 1, agrees as above; 
but in 2. Leon. 214. it is that the Court held 
^at the heir, and 'not the executors, ihouid 
have it. And 2. Rol. Ab. 450. N. 3. S. C. 



that neither ikould, for it ceafed by the deadly 
And fee 2. SMund. 367. 2. Lev. 13. 5. Co. 
115. Gilb. on rents, 64*->72. Com. dig. RenL 
(B. 5.) 



Tbc fccond bnfband (i6)npHE Wife had m jomturc with her hufband of hia 

yirK the wife, Icviei * ^'1... ^ ^ •/••i-, -j 

fine m fee of her tirft inheritance, au oftate in fpecal tail> remainder 

i?i*7g"JmeR^Tc ukVs to the right heirs of the. hu{band. They have ifluc a 
yhrl^Alun'"''"'"^^' fott» the hufband dies; the wife takes a fecond hufband, 

lirei and ihall not be 10 

2*'>r<'- and they by Ane aliene the land in fee ; the fon being 

Whether nfter the hqf. . , . -^ -^ ^ , r 1 a rr r n 

band's death (he may wtthmage entersby cojor of the ftatute I !• i3S 7* [c, ao.J; 

enter agaiaft her fine,- ^.^ ^^^^^^ hufband dies ; the loid by kwght-fcrvice enters 

Co. LH. 31^6, 365. b. tipon the fon, and qlaims the wardfliip i ^u^tre thereof* 

^ifcon^*'K^'/co^5^ Alio jv^r* whether the mother agaiiSA her ownjliena* 

3$"'b*^°' clfii J!d'*'' ^*^" ^^ ^^^ ™*y re-enter by the faidftatute? And ia 

»4B. Eaficr next, the opiixion was, that hp fhall not be ia 

ward, for he is not in as iffue in tail^ but as a purchafcr^ 

during the life of the wife; and fo it was ruled, and the 

Court tliichargcd ^& to. this p9iut ; but qi^^re of the oth^^ 

point. 



Eafter 



Eafter Term, [ 3^^* ^ ] 

20 Queen Elizabeth. 



Earl of Lcicefter*s Cafe. 



(i7)1irING Edw^ 6. was feifed in fee of the manor of Gnnt hy Queen erm. 
Ctybtrity of which a wood, containing three hun* inmis beraoflrt known 
dred acres wa. parcel ; be granted the faid wood in fee ; ^0."," ki'w ~Sffi 
and afterwards the laid wood came back to him, as an ^ *.*"?« <>* ^*^ ^- «»>«' 
eicfaeat for treafon. Afterwards Queen Mary granted the time, vniefs it h«d been 
faid wood in fee; the grantee regranted it to Queen Lrgrfr:^;ftb5a 
EJi%. who hath granted the manor, andallwodsj now or ^^^Wnotnec4 the wont 
htriffwi known or nputed as partj mmbcr^ or parcel of the /ami [Co. Ent. j8i. -| 
manm-^ to the Earl of Lekefter. Whether by thefe words f,^f^;,„^^ 1 J ^* 
the wood pafled ? in Intrufion ip the ExcheqMt^ And 6. co. 66. b. 5. Car' 
Af. ai. it was argued at the Bar and Bench, and ruled fg"; '§;. *i ^***' ^^ 
againft the Queen, becaufe it was. truly zpart known in Contin.273. 
the time of .£. 6. to which the beroofore may be well ex- ttoi^%.4ci.i '^' '* 
tended back ; and not further back in the cafe of the 
Queen, unlefs the word ever be added ; but in the cafe of 
a fubjeft beretoforey without ever preceding it, fhall be 
conftrued any time paft &c. by M anwood. Chief Baron., 



•[362 b.] 
(i8)^OT£ for law,. That if tenant in focage in capiu if tbe heir oF tenm 
die, his heir being witlua the age of fourteen OTdeT^S no VxyZy or 
years, no prtmir fetfin oriivery is due ; but the heir fhall Ct"he ft«il''ij|ve"U. 
have an emfter le main una cum exitibus &c. But if he be of •/*"• f»«»«w «*"« «*»''• 

/ 1 • r » i_ *'"• ^' turned of 14, 

the age or fourteen. years or more, at the time ot ^ the ficus^ »n<i Auiipay re* 

death of the anceftor, he ihall fue a livery, and pay relief ^'jf' . 

if any rent be &c. becaufe it is his fujl age by locage. ex, fuz 159. h. 7. u. 

8. Cro. 187. 13. B. 3-. 
Livery i. $r*mf. 13. b. 14. a. 4. EI. »I3. «. 3. E. 3. 10. a. Lit. z%. F. Nat. 256. C. Lit. 18* bi. 
B. N. C. x88, 322. [12. Car. 2.. c. ^4^ abolUM &U thelc iKourcs, and iheic coafcqucncct.} 



(l9)'T*HE tenant in capite levied a fine, which is de- If tenant w r^/^iVHcvy 

dared by indenture, to be to the uic of himfclf remainder over i" fee' 

in tail, remainder by default of fuch iffuc to the conufce, llj^jjf ^•;|,|^,'7;;^ 

^K4 *^d fee paffed b^ ihc line. 



[ 362.. b. 3 Eafter Term, 20 Queen Elizabeth, 

4.H. 7. t6. 33- h. 6. 5. and his heirs in fcQ ; the conufor died, his iffuc within 
Av^^ir^ 1*^. iTh. 7. ^5^9 he (hall be in ward to the Queen, and not to tko 
ut " a^ i^cJ**!^^" co""^^^ 5 [forj although the fee-fimpleVirft paffcd to the 
47. b. 27. H. 8. 26. conufce, yet by the limitation of the ufe above, it (hall 

a. 1. E. 6. Br. Forme- , i* i , • , • • i « 

den 46. Perk. 45. Co. be adjudged in hitn as a remainder, and not as a rever- 
a^.^cl' ^^' '^^' ^' fi^" » *"^ ^^ '* "^^^^ donor here, but the conufor &c. by 
[See 12. Car. 2. c 24] the opinion Q£thcCouxU 



A termor makes a fcofF- rit^r t^ »»rf 

mcot, and by letter of Metteforde s Calc. In Cur. Ward. 

tttomer delivers ieifiny 

theiandrand n^a|^ (20) A TERMOR for One thoiifand years made a deed 
fcX«t?i:nV!t"fS:l of fcoffmcatby*fcif««^*//«#w,andalettet 

rte term (hall not be of attorney to make livery. And afterwards the attorney 
[See Mr. Butler's note, delivered fcifin, the Icflbr, being prcfcnt upon the land, 
Co. Lit. 337 b. begin- faying nothing againft it, ^Jir^^ Whether the land pafled 
Perk. 45. Co. Lit. ^%. a. hy the feoffment, fo that the leflbr may enter for a for- 

2. Co. 24. b. 2r E. 3. 6. feiturc ? or that the term pafled firft by the words^^friir ek 

3. H.4. 12. 3. E. 2.ac- conctfjii the land before livery &c, as Wray though^ 

tionfurftat. 2^. 20. H. ..«>..• rx ■ « • 1 1 i* 

8.33.a. i9.EUz.354.b. prima faeu^ but Dyer < ctmtra; but by both, the hvery 
Fcrk. 222. accord.' y^ attorney is good enough, and the prefence of the 

rShcp. Touch. 2C3. I. /_ , , J . .J. i_ r^^ 

Woqfi's CoQv. 545.] leuor upon the land is no impediment to the feoftaient. 

(20) Mick. 6. Jac, B, R. ♦ Sir Edward Da^tueif, and Nnvdigate'9 cafe. A woman Icflce 
for life took a hufband, and he in the reveriion bargained and (bla^ akid aliened to the huAnnd, 
without enrollment ; and adjudged that the Avords *' bargain and iell>" will not carr>- the re« 
verfi^n ; but the word ** ajienc,"^r Curiam, carries it ; and in the fame term it was agreed, that 
if leiTee for life, and the IdTor join in a feoffincnt by deed, and no Kvery be made, mil the re^ 
vcrfion palTes. [5. Ttrm Rep. 124.] 

Eafl. 35. Elix. J5. R, This cafe came in qucftion between Read and Errlngion \Cto. EIi». 
322.] and adjudged accordingly, f'uix,) That the leffce for years may make a feoffment, not- 
wiihftanding the prefence of the Icffor, and thatttm is forfcituneof 4m teafe, for the leflee hatii 
thepofl'ciilon, andmay difpofeof it} but the leiTor may enter for a forfeiture. 



Afitie was levied after (at) A FTER the ftatute of 27. H. 8. c, lO, a fioc waf 

the flaiuic of Ufps, to ^ JIl . ^ • ' 

the irrent that the co- levied of land, the ufe and intent of which was 

out'ofthe^Undrthough declaicd by indenture between tl{e 'Tparties, that the 
nociMfeofdiiircfs, he conufof fliould havc and receive an annual rent of ten 

may dmram for it. • 

[i. And. 5T, 52. and peunds oqt of the land during his life. Whedier the 
Bend.3i5.s.p.] conufor may diftrain for this rcnt-arrear by force of the 

b. i.Co.47^b*i37*!Li*! f^^"^ ftatutc or not, was demurred in law; becaufe,.by 
47. b. Flow. 59. Jo. 179. f^^^^ ^i,g ^\^^^^ of-d»cAatute which hcgins, and where aljo 
divers p€jji>is Jiand and bt Jfifed of and in t^c. provides re- 
medy only for rents In ejje in ufe at the time of the mak* 
ing of tlic flatute, and not for future time* But note the 

words 



Eafter Term, 20 Queen Elizabeth. , [ 362* Iw] 

words after la the fame claufc of the future tenfe, s. 
•* were or Ihall be fetfcd, to the ufe and intent of any fuch 
<*rent to be had &c. And, the parties that have, or here- 
inafter (hall have any fuch ufe, title &c. in or to any fuch 
<« rent** &c. And in the next term the cafe was debated at 
the bar. And at length, by the opinion of the Court, d^. ^^^ ^cnil Rcpw 
the avowry which was made for fuch rent was adjudged yilJ^^^fJ^;[ ^ .^ 
fufficiently good, according to the intention of the 
makers of the ftatutc, notwithftanding no claufe of dif- 
tiefs was in the rent. « 



*(22)'T*ENANT in tail of a houfc leafed it for years ; Tenant in tail makes a 
and afterwards the leiTor made a feoffment of attorney, who weH 
with letter of attorney, who came to the houfc to make ^^^^ '^^l\r^l''li 
livery in the abfence of the leffee, and commanded the J^'^K^^*y5"°°'fF^*^. 
fervant of the leiTee to come out of the houfe; who did fo, good and a dilcontinv^ 
and in his prefcnce he made livery. And immediately *""^ 
/the mafter returned, to whom the attorney notified the 7.19.^6.50. b.k! 
livery, to which the termor agreed, ^*/aving bit Urm.^^ %^1'^Ji^ ^x^\^ 
Whether this be a difcontinuance of the entail or not? render 48. i.Air. 1.3. 

2». K. 2. Qiioont. 50. a. 

And by the opinion of the Chlief Justices, and of £- 3- 4- ?• £. 3- 33- 
Juftices Makwoop and Mounson, this is a good feofiF- a. Co. 31. b. C6.Lit! 
ment and difcontinuance, and fo notified in the Chan- ?3?H.*7.^i^'b^ Perk! 
eery. 45- 1>7- 58. Mo. 91. 3. 

•^ Kcb.58i.%.Ro.Abr.s. 

[i. Wood's Con^. 546. 
Shep. Touch, loa. fiac. 
Ab.FeoffiDcnc. (B. 2.)] 



Trinity 



Trinity Term, 

20 Queen Elizabeths 



Burncl againjt Fraunces, in Error. 
Wintofthcwariantof (23) A MAN rtcoYcrcd by vcrdift in afGze, and no 

attorney of the plainuff XJL ^ r ^^ ' r 3 r ^l 1 • --ir- j 

ia affile, is error. Warrant Of attorney found for the plaintiff, and 

7.EI. a?!, a I H 7 *^' ^^* affigned for error, brought by Burml againft 

13. b. 8. Co. 163. a. 38. FroHncesy of land in PaMngtoni and it was adjudged error 

H.t^M.^7'. H.Vii in B. R. (aj 

Dy. tSo, 115.1. x.Ro. 

A^ 190. firidgm. Rep. 73. x. Ro. Rept 305. x8. EKs, ci. 13. a. Bnht 14^. 



fa} Yet by x8. £/. c. 14. § i. No judg- 1 tc. 0^0/3. c. 80. $ i. 13, 19, & fol. 162. bw 
mtot after verdifb (haJi be reverfed for want I pf. 33. note (aj anu, 
of any warrant of attoxneyj but now fee { 



The (beriff under a /. (24)T^HE IherifF m thc cxccution of a fiertfaaoSy fold 

fa. fells a term; after- JL /. • 1 <■ • • 1 • /• i- • • 

wards judgment is re- a term of thc defendant 8, by writ or vitidtttonk 

':^!tl«:,^t^Ut "iP^^h wd delivered the money in Court to the plain- 
^™^**- tiff ; and afterwards for error the judgment is reverfed } 

EH^.%Itb-V°^'-««' ?»^''^ Whether the term ftiali be reftored, or only thc 
4-^^ ^* 00^°" ^M**' "*^"^y^ whereof there arc divers opinions. And Man- 
573. 3. Cro. 178. I. WOOD, Dyer, and Wray thought in Aficb. Term 21, 
rcro w 6 Com *^ table, that the reftitution (hall oQt be of the term, (be-. 
dig. 300. Bac. Ab Exc- caufe it was legally fold through default of the party 
Term Rep. 7x9. 2. Term himfelf,) but of the moncy only which came inUcu of 
R«v.4t3 thc term &c. 

(24) 2^. EL adjudflrcd accordtndy ; but if tlie term be extended upon El^ih ^^ judgment 
reverfed f ^r error, the termor fli41 oe reftored to the fame term, and not to the valu* qf it» 
Eafi. 17. Jac, B. R. t Baxkurfi'% cafe. [Sec Cro. Jac. 246.] 



An mdi£tment 00 i. /j^) j ^as indified upon thc ftatutes of 1. & 13. of 

£/.c.i.§27.mufl(laie ^ ^' jTl. , ^^ t.r r 

thc Mt^rnce tube <<i4;w^ the prefeiit Queen,, €• i« oc 2. of prewuimriy for 

rv/»/ thf auth^.ruy" ice. aiding one B. knowing hun to be a principal mamtamcr 
A'uuonfrafonn^mfiu ^f ^j^^ authoHty and jurifi*iaioo of thc Bilhop and See 

tuti docs iioi aid thc de- . 

Tvv't- of Romtj with thcfc words ^n the indidment, s. againft 

[fe^ik. cent. 6. c. 27 ^jj^ ff^^ ^f thijiatutes afwefaid &c. for which he is in pri- 
Rmr^. Coronc 6. xx. (V. ^<^^i ^^^ ^^^ iadidmcnt certified in B. R* and for want of 

..R. Dy.3i2.a.pl.8C, ^j^^.^-^ 

>83. b. * 



Trinity Term, 20 Queen Elizabeth, [ 363. a. ] 

tiiefe words, being expr&illy mentioned in the ads j. u^n 

pwrpefit and to the tnUnt to fet forthy and to extol the authority t'* Ana* 49. 1. H. H. 

&c. it was thought by the major part of all the Juftices, 495,496. L Bur. 1037. 

(being affemblcd for this purpofc) that the indiftmcnt 5;Tl«';Ac^i6^;«7oa 

was infufficient, notwithftanding the faid words, agmn/l 

the form of the JieOutes were in the indifiment* 



. i. .t.j 



♦Hilary Term, *[363-b-] 

2 I Queen Elizabeth. 



(26)'TnHERE is a cuftom in the town of Denbigh^ in ^ cuflom inDtHbigh, 

m rrr I i r • • i , /i T "** * /""' '*^*''^ *"*/ 

X fralesj that z,feme covert with her huiband may by furnroder an4 exa- 
aliene her land there, by furrcnder and examination in Uien" Ter Una thcJI' 
tonrt there; and it Ihall bi^d the wife and her heirs as a ^» »^' abr^ated by 27! 
fine &c. The wife, after ifTue, made fuch alienation, and if hufband and nvire 
died, and the huiband furvived, ^sere Whether this iflue, and (he die, lUe 
cuftom is abrogated by ihe ftatutc of ffaks 27. H. 8. I^^'u^'iit JT. h"uf: 
[c a6.] } and if it be, ftill Whether the iffuc may during *»«»^- 
the life of the hufband enter by the ftatutc of 3a. if. 8. fj; ^'Hl **; %^^(^ 
[c. 28.]? And by the opinion of Wray and Dyer, the 3j>- 4«- ». n. c. 109. 
^ftom is not taken away; becaufe it is reafonable and Ro. Ab. 5^6. a. inft. 
agweable to fome cuftoms in England^ for theaffurance R^aft.Lcafcs a. 1^0*670! 
9f purchafers ; for the. title of the aft is» for laws and juf" rcom. dig. Baron & 
^ce to bi minifieredin like form as in this realm i but Gavel- Bh™44.] ^ 
hind 1$ made void exprcflly [by 34 & 35, H» 8. c. a6: 8. Co. 73. a. 18. E. 3. 
§ 128,] and other finifter cuftoms; but Southcote held J]'. 1^°^"^. 213 V*c2." 
the contrary. But for the fecond point, all three agreed J^ '-^i^ ^ '• gui m 
that the iffuc fhall not enter by the ftatutc of 32. during ''it* a6. io.E. 3. 10. 

Li-rrif/i^j "^ Ayel 3. 33. E. 3. Aff.. 

the life Qf the huiband. F. Traven 36. u. h. 7. 

II. 8. Co. 73. 9. H. 7. 1. 
Co. Lit. 30. a. 

— — ippwi^iii""— ' — 

(27^ A CO? YHQi^DER in fee at the will of the lord, ^^/j*'^,^'*,^;^^^^^^ 

according to the cuftom of the manor, claimed nants ejufUcm unemnti, 
<:ommon of cftovcrs to be rcafonably taken at all times of i^w;*ha**/c c^ommw^tf 

tji^ cllovers in another naaf 
noTi «Ad holdcn bad. 



[ 363. b. ] Hilary Term, 21 Queen Elizabeth. 

6. Co. 61. 5. Co. 78. b. th« year ia the woods and foil of. a ftrangc manor, by 
a.' ^l^^l^'^t a! 40. tl^is fo^nfi and prefcription, s. That within the manor of 
Aff. 27 9. H. 6. 62. y^hich he is a copyholder, there hath been fuch a cuftom 
6. 37. 51. 7,~E. 4, 26. from time out of mind, that every cuftomary tenant 
23. 15. E. 4. 29. 20. E. tjufdem tencmeniij (and does not fay tjufdcm manoii &c.) 
E.3°i9.'by.7r.i?Cro! ^^^^ ^^^^ ^^ ^^ Contrary whereof &c. hath had and 
4^9- ought to have common &c. as appurtenant to his tenc- 

1231. Com7Tig. Vrae- tiicnt aforelaid, rendering to the lord of the manor aforc- 
fcnption (H.) and fee fajj annually two-pence for the verdure &c. And upon 
Ch. Caf. 194] this a demurrer in trefpafs. And 3f. 2 1. the opinion of the 

Court was againft the faid prefcription^ and judgment 

given accordii^ly« ' 



* [ 364. a. ] * Eafter Term, 

2 I Queen Elizabeth. 



^ft^thc%«7 ftc (^^^ A J^ATRONAGE is purchafed of the Queen in 
prefentj again on rciig. fcc, thc church bccamc void by thc taking of a 

nation, and her clerk is^ ,. ^ ,. , ,. r a- • * 

in for fix months; yet if fecond t>eneticc> the mcumbeat not being fumcicntly 

m«t b"[h^^iU',*hc q«alifi^d> and remained void for two years and upward^. 

ihaii be removed. The Quccn prefented in right of her crown by laplc, and 

i39."Dr.'st* 36^ n^H." ^^^ ^^^^^ ^^^^ incumbcnt; thepurchafer prefented withia 

4. 79- 39- H- 6. 24. 5. thc fix months; jhe Queen alfo prefented generally, and 

her clerk was inftituted and indudedi againft whom and 

the ordinary the purchafer brought qiuirg imptdi^^ They 

pleaded in b.ar the Queen's title as above^ upon, which 

there is a demurrer in law ; and pending the fuit undif-. 

cuJfTed, th/e incumbent reiigned, and the Queen prefented^ 

7.C0. Ba&erriUe's cafe, the tbir<l time, and he is inftituted and indu£led« And 

afterwards judgment is given for the plaintiff; and he 

(xS) «t* JofiJt de "Eunubery offered himlelf .on the 4/0 die againd the Bifhop of Bath^ in a 
plea wherefore Alan his ofBcial, unju(\lv inducted againlt the cuftom of the realm AnkhiU^ 
clerk of the Monks of Itefirges into the church of EunuUry, After which the fame John 
moved a plea of advawfon of thc aforcfaid church, againft the aforefaid Monks ; and Would 
not amo%c ir hv preccju oj the Juftjciaries. Ettfi, & Irin, i. King 3^ifr«, Rot. 29. 

The Bi(h jp ou«jht to execute the vvrit 6. Co. 52. \ io aj^rccd HIL 1. Jac. C.B. and afterwards 
in error in E. R. upon a quarf im/>^./ri by Low V. Lancaftcrj [Cro. Jac. 92. 93.] upon a fpecial 
writ to rcmo.c. Ex Lii>. Mr. Mijuti, 

had 



Eafter Term, 21 Queen Elizabeth. [ 364* a. ] 

tad a writ to the Bifliop, with a commancfment therein 
to remove the clerk firft named in the Writ of quart im^ i^. h. 6. 68. b. ir. H. 
fedit^ and every other incumbent. Whether the laft incum- ^[^ J* h^.^c.^Aff sl 
bent of the Queen, beinpr In for fix months, can legally 9- ELz.a6c.a. ai. h. 
be removed or not &c. ? And by the opinion of An- i. Ro. Rep. 242. 
PERSON, and Windham Queen's Serjeant, and Ser- [i?- Vin. Ab. 504. 5, 

^- •' ' . Com. dig. 312. Wnti. 

jeant Baker, atid Gerharde Attorney-General, and Ckr. Law. 259. 290, 
Br6meley Solicitor, he is not removeable by this *'"• *^^' *99l 
judgment, becaufe he Was not party or privy thereto, 
nor to the writ; but it feeftis that this opinion is not law, 
though there were twenty fucccilive incumbents pending 
the fuit &c. 



Michaelmas Term, 
2 I & 22 Queen Elizabeth. 



(^9) A 



SHERIFF having a writ of attachment return- The ihcriffoii an at- 
able before the Lady the Queen andher Coun- t^^.Z)^,':;:^, 
cil in the Scar-chamber at fVeftminfter XF Tafch^ to an- pf^^/^^ the fiar chamber^ 

, r . 1 i^ , . ., r . ■ ^mdthm and there Jhould 

fwer to the laid v^een and her council for a certain con- on/av^r, and hoidtn good 

tempt, and further to do and receive &c. arretted the * *" * , "" ' ^, 

...... ^y* 3*4- pi- V" Not 

partys and took a bond from him indoried with fuch a 54^ 4<>> '7£- Gooidib. 

condition, j. ** that if he fliall perfonally appear before Co. loi. b. Raih she^ 

" the Queen's majefty and her Council at Weflmtnjler ^'^';i\J;^^'^' *^"- 

** in XV. Pafcb. and then and there Jhall anfwer a contempt 

(19} Mick. 16, 27. EL B. It. rot. §75. [2. Leon* 78. aad chcd in Ow. 90. & Gouldlb. 54.] 
Sackford*% cafe, ^* then and there do anfwer,*^ m»kes the bond void, and as uas adjudged in 
Sackforitt cafe, in Eaftet Term, aftd the reafon is, becaufe the defendant may fulBTcr judgment 
againft him by mhil dicit, or nonfum informatus ; and m> bind him to anfwer is out rcalbnablc, 
nor within the intention of the (latute 3Z. H. 8. [23. H. 6. c. 9.] but if (perfonally) be in the 
bond, it does not make the bond void ; as was adjudged in <1> Arundell and Mantreil\ cafe. 



/£/. 38. BL CorbetV^ cafe, B. R, [Cro. Elia. 466.] debt on a bond to \he flieriflf to appear at a 
certain day in B, R, at IVeflminJler^ to anfwer B. of a pica, .The dcfcndanjAid, that this term 
was adjo'jrncd to Hertft>rd, and that at the day he appeared there and good. W19. EL rot. 1 5 1 1. 
Ia^//'s cafe in C. /?. [Ow. 90. Gouldlb. 54. 4i.] Eaft 14. EiC. B. entered Hi i ^i. EL rot. 
1 72 1. Skrhjen 7kr\ A Knight* s cafe [Cro. Eliz. 672.] Bond to ap/>ear ^c. and there to recei'ue 
further as they Jhall atvard^ wai vojdj alfo it was before the Jujfitces, and did not fay which, 
and of what Court in certain- Mich- 42. 43. Ei C B. [Noy 33. Cro. Eliz. 800.] in debt by 
Uih^/t V. fFhite, Demurrer thereupon, becaufe titere f « no petfonally in the ftatutCr 

-f Oi'ig.Vcrf point deftrJonaHy. 

« by 



5^51 



• [ 3^4^ b. ] Michaelmas Tirmj a i & Z2 Queen Elisiabetli. 

[Com. d!g. Pleader *^ by him againft the Queen and her council committed^ 
sJyU^^'^i^'h^^^^^ " that then" &c. Whether this bond by this article, j. 
4^8. 4- Term Rep. and then and there Jhall onfwer icc. which feems to be ^ 
addition more than the * ftatute of 23. H. t, [c. 9.] war- 
I ants, be void, or not, was demurred in law. And by 
the opinion of Dyer and Windham, the bond is good 
enough : for it is tantamount| as to fay, ^* then and there 
•* to anfwer to a contempt** &c. which would have been 
good. And by this bond no profit accrued to the fhe* 
rifF or to any other perfon, but only to anfwer to the 
Queen &c» which was the intent of the ftatute 23* 
H.6. hut Meade contra: and judgment given MUbael* 
mas 22 & 23 for the. plaintiff. 



One in execution for the (30) A TTAINT brought in the Commou Bench opofi 

penalties of a 0ui tarn ^^ Xx ^ .^ i-rv. .-«t» ./% 

information in B, R, a falfe vetdict givcu in B. K. upon an informa- 

Srwrifto'irtWrn to tionofufury: and the plaintiff was a prifoncr in the 
roainprife, for the pur- Marjhoifea in cxccutioH for the penalty u as well for the 

pole or profecucing the ^•' , ' ^ * ' 

attaint, the recogniz- plaintiff the informer, as for the Lady the^Qoeen. And 
an/wratweiiile^ht^ a writ of mainprife With fufficient furcty^ came from the 
■:;lS«„'ai:;;l:: ChanceUor direaed to the Jufticesof C^.toenlarge 
body and faiisfy the the prifoncr for the profecution of his attaint, and to 

debt. And where he. , . i.#v, «-^t» « 

could not find main- &c if &c. and a writ was directed out of C. a. to the 
mrcahim'to^^^wifS"; marlhal to have the body with the caufc on fuch a day 
cSl"" *"^"*^ **" ^^* ^^^ ^^^ marflial did not come upon the writ, 
Dy. 150. 3. Cro. 309. whcreforc he was amerced in the laft Term forty 
pounds. And now' this Term a new writ was awarded 
on pain of one hundred marks, dire£ted to the marflial 
_ . &c. who returned, that the prifoner was in execution 

Trin. 21. Blix. Com. - , , , * „ /-,»,, ^ 

Ban. Yeivcrto^'s Rtp. for thc debt, rccovcrcd as well for the Lady the Queen, as 

'^ ■ for the party; and therefore without a fpecial precept or 

2I.TE.4 7r.Dy.297.i. Warrant from the Court of B. R. he could not, nor 

3°'' would have him in C B, &c. But yet at length he pro-. 

duced the body &c. See the like, E. 4. H. 5. rot. 1 10. of 

the removal of a prifoner of the Marflialfea into the Bench, 

^ho was condemned before the fteward and marfhal of 

"(t the King's houfehold by a writ iffuing out of the Common 

Pleas, tejie Norton, and he was committed to thc Fleet 

for the fame execution. (31) See for the like in //fas- 

Pv.a5o.a.8s. hcthcri's Nat. Btev. fol. 107. [243. D.] in attaint, and 

in the printed Regifter^ fol. 323. [123. a.] And 3f. a. & 

3. of 



Michaelmas Term, 21 & 22 Qyccn Elizabeth* [ 364- b. ] 

5. of the prefent Qaecn, rot. 1239. between Ximpi and 
Ryibi. [ante/oL 193. pL 29.] Memorandum^ That in the 
principal cafe aforefaid it was much doubted. Whether 
the recognizance of the mainpernors (hould be made co- 
pulative or disjunflive, j. to render the body to the prifon 16. H. 7. 1. 1. 3. Eliz. 
of the Lady the Queen, or to fatisfy the fum in the con- '',?' 
demoauon> notwithftanding the copulative words m the jeok. c. 3. c. 63.] 
writ. And the precedents in B. R. fince the time of 
Bromxlsy^ Chief Jufiice, have been disjundive; and 
fo it was ufed in the fecond year' of the prefent Queen in 
the cafe of iCffff^ aforefaid. Alfoitwas doubted, Whether s.R.7.9.b. 
the recognizante fliould be to the Queen and alfo to the 
party; and refolved that it fhall be to both &c. And in 
Mkb. Term in the 2d and 3d years of Philip and Mary* * [ 365. a. ] 
in J5. ^, r0f« a53« the mainprife.was a copulative 1. as 
far as appertains tp the Queen and the aforefaid defend- 
ant in the attaint of the fum aforefaid of the condemna^ 
tion he ihould fatisfy 011^ render himfelf to prifon. And 
io the condition of the recognizance was a vidclicety that 
is to fay, if the plaintiflFin the attaint fhould fail in any 
point of the faid copulatives, that then &c. — ^by &c. it is 
underftoody that then the recognizance aforefaid (hould 
be good, and ftand in full force &c. and then the videlicet 
explains the copulative s. if he fail in any point &c. And 
at length it was refolved in this Term by the Juftices, F.Nti. 251. i>y. 19?. 
tha( as well for the difcouragement of fuitors in the at- 
taint, who are in execution by the trial by verdi£ly as 
by reafon of the warrant to the Juftices, which compre- 
hends a copulative, the better precedent is to follow 
that. Wherefore the plaintiff was committed to the 
Fleet for the execution^ without finding any mainprifc: 
and by the leave of the Court he (hall be fufFcred with a .^^^ ^j.^ , 
keeper to go to his counfel with inflru£tions to profecute 
the attaint &c. And in next 7r/ff. Term the attaint 
pafled againft the plaintiff affirming the firft verdlfl. 



Sir Francis Leke's Cafe. 



(32)lN teplcvin the defendants^ as bailiffs of Sir Frandt In repievjft on thc.qrcf- 
Lek€y Knight, made cognizance of the taking Ih?incioTu*'r"fthJlT*L'^^^ 
of the cattle in mitbridge^lofi, containing two acres ?,U,'^t,K^ 

of' ' 



[ 3^ J- ^* 1 Michaelmas Term, 21 & 22 Queen Elizabcdi. 

not to have fct out tny of pafturc for damage^feafant, as in tlic foil and freehold 
generally that he was of the fald Franch Lch; to which the plaintiff pleaded, 
Sv^ilt'ftfhc'pT" t'^a^ befo*'^ ^^^ fa'^d time when &c. and at the faid time 
cifccftatcHtratcf fable, when &c. he M72ls fe'tfed in bis demeffU OS of fee, of and in 
one clofe of pafture called But-clcji^ contiguous and ad- 
Hob. 103. StyL 403, joining to the faid two acres, of pafture; and that Sir 
Francis Leke^ and all thofe whofe, eftate he hath, hare 
ufed from time wheYetc memory ruiineth not, tt> endofe 
19. H. 6.33. ai.H. 6. the faid two acres of pafture fufficicntly from theafore- 

33. 10. £. 4. 7. 1. ^ '^ ^ 

faid clofe, called But-ctofey and by default of fuiBcient 

«. Keb. 22J. cnclofure the cattle entered into the two acres of pafture^ 

and dcpafturcd therein until &c. And the defendants 
by proteftation, denying the prefcription, for replication 
faid, that the faid But-cloji wad the foil and freehold of 
George Earl oi Salop ^ without this, that the ' aforefaid 
plaintiff at the faid time, when &c. was feifed of But^ 
clofe aforefaid in his demefne as of fee, as the faid plain** 

6. Co. 24. 1. tiff had above alleged, and this &c. Upon which it was de- 

murred &c. (33) And the opinion of the Court was, that the 

' . precife eftate which the plaintiff had in But-chfe was not 

i9.Eliz.a55. b. traverfeablc by the defendants if the plaintiff had not 

(hewn any eftate in it,[but] generally that he was faj feifed 
L Z^S* ^* J of it, without fhewing of what eftate, or that it was * hit 
freehold &c. And then the other party fhould be driven 
to fay that he had nothing therein ; for if he had but 
common, or a term of years, or at will, or only a licenfe 

«2. E.4 Caria Clau. ^ , ... , ,^... 

drnd.'2.36.H. 6. Barr. from the owncr to put m his cattle pro hoc vice it la 

i68. iaE.4.7.,. 29. fufficient; and then the beft anfwer to it would have 

been with a flat negative, j. Aiat he had nothing in the 

aforefaid clofe at the time &c. which is more readj 

pleading ; for an ahfque hoc ought to be taken to a thing 

cxpreflly alleged before, and is induced with a former 

plea J. as he faid before, or by (hewing a crofs matter con- 

2 KeWe7ig. ^j.^j.y ^Q ^j^g plaintifPs plea, as here above, s. "that But-- 

** clofe was the freehold of the Earl of S. ahfque ho^ &C4 

«». Atr. 2. 6. Co. 24: And at length the opinion was, that the ab/que hoe that he 

372. prio.^^ ^^^ * ^^^ feifed in fee^ was a good traverfe, becaufe the plain* 

r^ Com. dig. 115, 119. tiff had given this advantage to his adverfary in thii 

Hale's* iK^es.*^ Dollr! prccifcnefs of eftate, who beft knew what intcreft he had 

PLar -354. Sec Dougl. ^^ ^^^ ^jj bgafts into But'clofe : for if he was a mere 

(a) In what cafes ffifitus generally with- | 2. Lutw; 1231. Carth. 9. 444. Salk. 56a. 
«ut ihewing of wh'uc efiate, is bad. See | 2. WilC 261. 

firanger 
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ftranger and had nothing in But-^lofe^ nor common there, 21. H. 6. 33. b. 22. H. 
nor licenfe from the 'owner, nor command, he was a • 37- »• 41- 39- E- 3- 3» 
trcfpaiTer to the defendant, although the inclofure was 
not fufiicicnt/ Wherefore &c. but Windham doubted. 



Lord Crumwell's Cafe. 
(34) ]N ejeBlone firma fuppofing the demife by Lord lnr;«<9iW>«^fuppofc 

* ^ I, 1. 1 r J r-j 1. 1 i_ r ing « demitc by C. Pica 

Crumwell: the defendant laid, that long before that before e. had any 
the Lord CrumweU or the plaintiff had any thing, one /. t^lV^yjcTi^:^ 
£/«ffX was feifed in fee, and enfeoffed the father of the w^o died fci fed, ar.d his 

. . 1 . r '*^" leafed to the dt- tend* 

leffor of the defendant, who died feifed ; and it defcended tnt, who was poOeflld 
to the Icffor of the defendant as fon and heir &c. where- difl-cifcd' by^^thc ^faid 
fore he entered and made the leafe to die defendant;, f^i^\^^}Z^c'^^l 
who was poffeffecf until he was oufted, and his leffor, d«.mifed to the plaio- 

i»/T-'/-ii 1 /••irrii /-/fii ^^^' Replication, pro- 

jfndrowesf diUeifed by the faid /. Blurit, who enfcotred the tefting againft the feoff. 
Lord Crumveli, who leafed to the plaintiff, upon whom' !rg"^l?4*t«/erfedtj; 
he re-entered prout &:c. And the plaintiff took a pro- *^j^'^'^"i;^,^°r o-''^^*'* 
teflation to the feoffment of /• Blunt to Androwei the fa- gr 4ying feifed might 

, , ii'/--/-i 1 iir 1 tolh te travcrfed at the 

ther, and to the dying leifed, and to the delcent, and to eieaion of the pUincii 

the demife to the defendant prout &c. [and] for plea faid, [20. vin. Ab. 363.] 

that before the aforefaid time of the trefpafs, and ejeft- ^^ Cro. 15. 

menC &c. the aforefaid /• Blunt enfeoffed the aforefaid 

Lord Crumwelly who demifed to the plaintiff prout in the 

writ and count, without this, that the aforefaid /• Blunty 10. E. 4. 6. a. 6. Co. 24. 

unjuftly &c. diffeifed the aforefaid Andrwvesy the foni as i-^vcrs * per Vani cii» 

the defendant alleged, and this &c. whereupon the de« *79* 

fendant demurred in law. And Whether the diffeifin 

here be traverfable, or the feoffment of /. Blunt to An^ 

drofWiS the father, or the defcent &c. was the quare^ 

And on the part of the defendant much argument was 
ufed at the bar by Rodes and Gavvdy. And for the au- 
thority of the books J. 21. and 30. i7. 6. [la. — 7. a. pi. 8.] 
2. and 5. £.4. [4. pi. 8.] and 4, and 5.//. 7. [9. pi. 2. — 13.] 
and divers others, th^t there where the diffeilin is alleged [4. Bac. Ab. 77. See 
by way of conveyance to the title or poffeffion of the xemi^Rc^ 477.]^* ^ 
plaintiff it is not traverfable, * and cfpecially where the ^ r ^^^^ ^^ -1 
plaintiff and defendant convey from one and the fame 
perfon as above. And the fubftance of the bar was the 
feoffment of /. B. to the father of the defendant, which, 
4 L contrary 
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contrary to his feoffment to enter^ caoriot be intended 
i^ ''^ ' by the law to be allowable, without fpecial matter Ihewn 

on the adverfe fide. 
j.Cto. «94. ti.H.6. (2S) But at length in the end of the Term the opi* 

nion of the Court was, that the traverfe to the dif- 
50.E. 3. fi. k. feifin is well taken as to the chief fubftance of the bar ; 

for if/. Blutif was a diffcifor, that dcftroys the title of 

the plaintifF, who came to the land under the difleifin ; 
|o. Co. 90. which title of the plaintiff in eje^ione firma ought of ne- 

ceffity J. by matter in fa& or in law, which confeffes 
^ . . , . . and avoids the title, or traverfes it ; for a naked colour 

A Btkea colour in €jec- ^ ^ ^ ^ ' ^ ... 

txMt firiMt^ is not fuf- in this a£tion is not fufEcient, as it is in aflife or trefpafs 

ficient as in tflifc or ^ i • i j ^ i j • i 

trefpafs, which does not &C. which do not Comprehend any title or conveyance 
^il';^.^\".^';^^h'i'!^^ in the writ or couwt, as thU aaion does in both. And 

conveytfocc in toe writ ' 

or count, as this aftion according to this is long quiniot E. 4. p.. 5, [fol. 9.] in the 
formcdon much argued. And 9. H. ^. [32.] is taken for 
! a maxim in law, and fo reported by Brooke in Trovers per 
fans ceo [pi. 13.] that a diflcifin in pleading in bar or re- 
plication &c, is always traverfable, and therefore here ; 
«. Co. 24. and yet perhaps the feoffment of Blunt to the father of 

Fupra^aTs. b.^pl "3! *^ ^^^^ Jndrowesj or the dying fcifed, are both travcrfa- 
Dougf. 665.] ble at the eleftion of the plaintiff, and given to him by 

. the fuperfluous folly of the defendant &c. 



Fowler agalnjl Clayton, and Others* 



Avowant makes title (36) |N avowry H. VernoH and /. ^^'wn conveyed the 
heir of^P. ^caufc "he land of Edward GrajCy the late Lord Pawesy to 

^^tf^^^^Thtv^^^^ ^^^^^ as coufin« and next heirs of the faid Edward^ by 
tiff, though claiming by divcrs Collateral decrees, fhewins: how, becaufe the faid 

dcvifs from the faiil P. ^, ,,.,/../.,./. , .>^°« . , , . • -^ 

muft traveifc the dying Edwotd died fetfed in fee without ijfue &c. And the piaintift 
nofilferf^^^^^^^ " convcy cd the land to himfelf from the faid Lord Ptfwes by 
Bcndl. 319. s. C. his laft will ip writing, confefling the dying feifed as in the 

35i.*LftRep i6.ilLl»n! ftvowry, without tbisy that the aforefald land defended to the 
ir:^plt?7"a*!*f5;"^^ dr/ir(/2i/rf Fefiion and Fernony as coujtns and next heirs tf the 
1 6 I. E. 4. 17. a. Note, ftid Lord PoweSy in manner and form as &c. Sec 1 9. //. 8. 
seV^^Vs- H***- Ts. 5. [ii.b. pU6.] that the defendant in trefpafs conveyed 
^ilV.E. t^ia ^* ^' ^y ^Jcfccnt as coufin and collateral heir of B. &c. and the 
[See Co. Eot. 505. Cro. plaintiff faid, that the faid B. bad iffiie a dau^bta-y eumed 
WrffcY^L" cfm! >^». ^bo enfeoffed him; that was holden a good plea 
dig. Pleader (0. 10) J without taking a traverfe, becaufe the dying feifed of B. 



IS 
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is confeiTed* Alfo it i& common dofirine, that the ^ dying 

ieifed, and not the defcent, is traverfable; which fee E^r::. ^>^^ 

14* H. 8. [23. b. pi. I.] Trcfpafs by ^Merinie. And 

Brookgy in title trovers per fans ceoy hath reported a cafe in 

aiHfc zt NortbamptOH, p. 6. where the tenant pleaded a 

dying felfed of fee'-fimple, and defcent to him &c. . And 

the plaintifiF faid, that the ancefior of flie tenant held 

jointly in fee with /. 5., who furvive'd, and enfeoffed the 

plaintiff, without taking any traverfe to the defcent, or 

faying, without this that be died foU feifed^ as &c, for the 

dying feifed in fee is in a manner confeiled and fuffi- 

cientty avoided by the furvivor, contrary to the opinions 

in 2. E. 4, [ii. a.] wherefore the tenant maintained the 

bar in the aflife, and traverfed the jointenancy. (37) Yet 

it appears by the record, i/. 12. & 13. H. 8. rou 514. in 

aflife in Devonjhirey before Eliot and J. Brooke, where 

the tenant and plaintiff feverally conveyed the land as 

coulins to one and the fame perfon ; and the defcent was 

traverfed by the plaintiff by an abfjue boc that the land de^ 

fccnded to T. &c. and it was found for the tenant, and the 

plaintiff was barred. And great fearch has been made for 

the record of the cafe oiMcringCy but it is not yet found ; 

(but in the next Hilary Term, upon fearch, it was found) ; 

and there it appears that the dying feifed of the bcfail of 

the defendant of an eftate tail, and a defcent to the defend- [Carth. 127.] 

ant as couiin and heir, and (hewn how, was pleaded^ in bar, 

t giving colour to the plaintiff by the donor in tail : 

and the plaintiff conveyed title to himfelf &c. by the 

feoffment of the father of the defendant, by which Ihe 

claimed after the death of the donee, without this, that 

the land defcended to the aforefaid defendant as the faid 

defendant hath above alleged, and this &c. and upon 

this there was a demurrer by the defendant, and adjudged 

for her, and againfl the plaintiff. M. 12. H. 8. rot. 639. 

And according to thfs precedent it was adjudged in Hit. 

22, of Queen Eli%. Windham not fully fatisfied. 

f Orig. devantm 



ij^%)f^tLBERl'GEKRilRLiE, Knight, Attorncy-Ge- ^.ftifedoffocageiind 

neral, came into the Common Bench and afked of Un<!iiiM/>»/«,dcVifcd 

this queflion for the Queen, s. A man feifed of twenty illiiVa*rwaT5'of ih? 

pounds of land, holden of the Queen in capite^ and of ten ca ire focagc i.nd, and 

* ' ^^ * , a third of thai m cafttu 

4 L ij pounds 
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1)7.158. 3. Co. 31. con.' pounds of land holden of a fubjeft by focage, devifed 
3*. a. 9. 133. b.^cont! the cntirc capite land to a ftranger, and died, his heirs 
I. Kcb. 97. ^ within age. Whether the Queen ihall have the ward of 

the third part of the capite land, and the entire land of 
focage tenure, or not } And by the opinion ot the Juf- 
tices fhc fhall have it, othcrwife the ftatutes of 32. and 34, 
[i/. 8. €• I. and 5.] are rendered void, and would be de- 
feated &c. 



'^[367.a-] 
A term is devifed to the *(39)"T'HE termor, by his teftament and laft will, dc- 

execuior who enters -l tji.-^ -. i_ tir j»- 

and dies before probrr, viled his term to one whom he alio made his 

yet his emry is a good exccutor, ' and died. The dcvifcc entered before any 

execution ot the ccvile. ' ^ ^ J 

Plow. 520, 543. 18. H. probate of the will, and occupied the land for a year 
Cro^8i6 "mo \\'i i* ^"^ more, without any probate, and died, ^^ere Whe- 
Co. 119. 2.C0/32. ic. ther his executor (if he make any), or if not, his adrai- 
Co. 47, 52. Dy. 135. •« . . . 

Perk. 110. Jac. Cro. niftrator if he died inteflatc, fhall have the terra, or not? 

h/?.*!. a, 20. Aff. 16. ^^ Whether the ordinary fliall commit admlniftration as 
P^^'^5^' ofthefirft tcftator? And it was ruled there, that the 

[Salk. ^01—508. Bac. ^ r i i n • » it-' 

t:xor(E.)i4.Amc277. property of the term was legally in the executor by his 
Caf * a' ^' ^'* ^^' ^"^T» ^"d ^^ execution of the dcvife without any pro- 
bate &c. 



aaVcTHvcric: (4o)'pHE plaintiff in ycaiom firma upon the iffue joined 
of the iame noUeman, made a fuggcftion to thc Court, that he, and the 

15 not a principal chal- ^ ._ , °®, ^ t ,. . 

icnge. IhcniF, and one of thc two coroners were of the liveries 

aided b*y "the* flatutc"ot of ^^^ E^^l ^f Worujler \ and for that caufc he prayed 

Icofaiis, yet it is cured ^he vmiri facios to thc other coroner. And" thc defend- 
by aifent of pames. -' 

Mo. 356. 3. Cro. 664. ant confeffcd the fuggeftion. Wherefore the vww/cfiaf 
Co, Lit. i35-J>- 157- was awarded to the other coroner, who made thc panel 

Dy. 300. I. Ro. Rip. ^ ' * 

18. 8. Co. 162. b. 8 by which the verdift paffed for the plaintiff. And now 
Afli 50. 44. hi. is! in (a) arrcft of judgment this matter was alleged, bccaufe 
15. E.^4^4!^How 74 ^^^ fuggeftion does not contain a principal challenge, fed 
RoJ. Coiuin. 363. Stat, non allocatur, for mifconveyancc of procefs is aided by 

of 32. H. 8. or 18. El. ^ 

ca. 14, Dy. 188, 284. .the ftatute of Jeofails^ 32. H. 8. [c. 30.] and alfo the vc- 

The fccond rcafon is the true rcafon of thc cafe, for an infufficicnt trial is not remedied by 
any flatutc, as it is when a jury is rciuracd by one who hath no authority j but omnis ajenftu 
to Hit erronm, 5. Co. 36. b. 



(a) By 21. Jac, i, c. 13.52. after \tV' 
dift, judgment flinll not be fta>td or rcvcrf- 
ed, bv reafon that thc 'vrnire faLias.&ic is 
awarded to a wrong officer upon any iafuf- 



ficicnt^fupgcftion : Nor by 4. ^ 5- Ann. c. i^ 
any jud<;nient by contcHion, ;/// t//V//» non fiem 
h:fQrmaiuSf or after writ of cncjuiiy cs^-ccuted. 



mn 
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nire facias was awkrded by confent of parties; therefore 2. Ro. Ab. 668. i.jac. 

, , . .^, ,. , o Cro. 21. I. Brn. 134. 

the plamtifF had judgment &c. foouwib. 38. pi. rt. 

Co. Lie. 125. b. 126. a. 

— ^-^---■«^.— _ Cro Kl 58t.Bul.ni.pr. 

"^■■■■^■■■■■**" 306. 3. Kac. Ab. 252.] 



(4 1 )pORMEDON : the tenant vouched one as cbufin if the ▼ouchee In 
and heir; the vouchee came and gratis entered llTT'\ ?'" T 

' , o the warranty, as he 

into the warranty, as he who hath nothinff by defcent ^^"^ ^^^^^ nothing by 

' . D / descent, without dc- 

from the fame anceftor, without firft demanding, What mand?ng the iien ; iiTuc' 
have you to bind me to warranty ? which he ought to dltcnt i$"t*rifb?c"irn^ 
have done (as I think) ; for the tenant here may bind '^''^'''^}^h'f ^rfore the 

^ ' ^ plaimin counts agaanft 

him by his own deed, if he do not pray that the parol him. 

demur for the nonage of the vouchee. And the tenant ^" ^^^'^^ Manxcl'i 

tendered iflue, that he had ajpts by defcent, pri^ &c. And 41. e. 3. 31. b. 8. H. 7. 

by Manwood and others, this iffue is triable imme- ^ ^^* ^K^.\r^^'^ ^* 
J '^ 3. a. 22.&.4.Vpuch«43. 

diately : (which I do not think). And fee 50. E. 3. [i2, *°' E. 3* S'« «• 
b. pi. 2j]/ormedon; that where the voucher was gene- 
rally, the vouchee before his entry into the^ warranty de- 
manded the lien of the tenant, who fliewed the. warranty 
aunceftrel, into which he entered fpecially as he who 
had nothing by defcent: and the demandant immediately 
counted againft him as tenant by the warranty. And in 
Lii. Intr. in Dower in Foucher^ fol. 332. [^Raji. enu 240. 
a. b. pi. 3.*] which is'entered in HiL Term, in the i8th 
year of i/. 7. rou 108.. [408.] that the tenant vouched 
one as fon arxl heir of the hulband of the demandant, 
who came by fummons and demanded the lien (as 
above): who (hewed the warranty of the father, into Inft. 367.a. 
which he, as he who hath nothing in fee^fimple by here- 
ditary defcent &c, entered gratis. And the demandant 
immediately made a new demand againft him a s te- 
nant by the warranty ; and he pleaded in bar unquefeifit^ 



4L3 Hilary 
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Vincent againft Afhby and Wife, 

«i*f . 'fcoffmm'te (42) A ^^^ ™**^* * feoffment to the ufe of himfelf 
himrcir, and his wife in and of hls wif^ and of the heirs of their two 

fw,' and diet, ihe Lord bodics begotten, remainder to the wife and to her heirs 
KorhisZ^n^a^^^ for ever: the land is holden by knigh^fervice ; they 
within age, and of the havc iffue a forf; the father dies ; the fon within age ; 

third part of the land. ,/..,,, 

Ca Lit. 78. Dy. 151, ^^ mother lurvives; the body and the third part of the 
370, 6c. Coke 10, 83. land (hall be in ward to the lord : by the opinion of the 

a. 3. Co. 30. b. 32. H. J r 

«.c I. Ran.Wiiics a. twoCHiEF JUSTICES, thc Chief Baron, and Juftice 
WiUcs 3. ^ ^' * Meade, between Vincent and JJhbyy and his wife, late the 

[VVardlhipabolirhcdi*. Wife of .Sr^WlfT* 



Ken's Cafe. 

LrofTr:^"i,"ttr« (43)A^^IToferror_wa$bronghtin the Exchequer- 
37. H. 8. c. 9. chamber, by A>«, of the county of Somerfetj upon 

1. Andcr. 49, ^ judgment given in the Exchequer upon an information 

exh-ibited by a fuhje6^ againft him upon a ftatute of 
ufury, before fi^ron Birche alone, out of Court, and 
alfo out of Term, to the ufc and behoof of the Lady thc 
Queen, which he afterwards cxhibitedin the Court. And 
the defendant came into Court ^rum, without any pro- 
Dy. 95> 159- ^' 34« ^- cefs returned by the IherifF of S. to which fherifF the 
ve. fa. was awarded, whereas the offence of ufury was 
fuppofed in the information in MiddUfex. And the ve. fa. 
was to anfwer the Lady the Queen only, where it (hould 
be to the informer qui tarn &c. And the defendant pleaded 
the general iffue s. that he had not, nor did accept the 
aforefaid eighty pounds, or any parcel thereof &c. for 
gain, for the forbearing and giving day of payment (co- 
pulatively) of the faid fum of five hundred pounds, or 
of any parcel thereof contrary to the form of the ftatute 
&c. And it was found by the verdict that the defendant 

had 
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had and accepted forty pounds, parcel of the aforefaid 
eighty pounds, for gain &c, for the lending and giving 
day of payment of the fum of one hundred and fifty 
pounds, parcel of the faid five hundred pounds, contrary 
to the form of the ftatute &c. And for the refidue the 
jury fay that the defendant is not guilty thereof &c, 
where the iflue was that he had not, nor did accept &c. 
(44) The errors affigncd were three: firft, in this, that 32. H. 8.c. 30. Raft 
it was not precifely alleged in the information who for- Dy. 347.bi "•^***5^' 
bore the aforefaid five hundred pounds, i. A>«, the de- 
fendant, or another. Alfo in this, that the Jurors have 
faid that iSn had and accepted forty pounds, parcel of 
the aforefaid eighty pounds, for gain &c. for the lending 
and giving day of payment of the fum of one hundred 
and fifty pounds, parcel of the aforefaid fum of five 
hundred pounds &c. Alio in this, that in the ftatute 
aforefaid [37. H; 8. c. 9, J 3,] the words forbearing, [or] 
giving day of payment and forbearance, are disjunftively ' '* '** 
feparatc, and the offence ia alleged in the information in 
the copulative, and fo found by the Jury, which is not 
according to the ftatute. Upon which three errors the 
Court advifcd, with the two Chief Jufticcs and others, 
until this Term. 



*[36a.a.] 
*(45)'T*RESPASS upon the cafe brought in Ip/wicb; After a recovery b the 
^ the defendant was committed t^ prifon by the ^^^^, ^iljud' tt 
bailiffs, ludgcs there, becaufe he did not find bail to an- ,def«idant in execution 1 

•' ° bot that was not enter- 

fwer accordmg to the cuftom of the town; but yet he ed on the reconi; be 
pleaded to iffue by attorney, and by verdift was con- w^;„5'' ^S^'^ttp"^ 
demned in forty pounds for cofts and damages, and ^'** '^°"* •J ^^f ^^^ 

■' * ^ ^o » Tery^ be pleads the corn* 

judgment given accordingly ; and a week afterwards the mitment in execonon, 

% *,-r0* 1 /^V-i •••/*• 11^ vnthoQt m Pr9ia paut per 

baihm, at the requeft of the pUintiif, committed the ncordum, the plaintiff 
defendant to the faid prifon in execution ; but it is not ""^^^i^^^^J^'i:^ 
entered in die record. And afterwards the defendant is mitment was iiieg^,hc 

, muft demur. 

fct at large by the gaoler, the forty pounds not fatxsfied. p^^ ^^ ^^ ^ 5^ j^ 
And the plaintiff brought debt in the Bench againft the 
laid defendant, and counted all upon the record above^ 
(omitting the commitment in execution). And the de- j. ^ 
fendant confeiTed the judgment as above, and averred 
the refidue as furmife i. the fecond commitment in ex- 
ecution> without faying, and this bi is rtadj t$ vrnfy by 9>lL^io» 
4L4 tbat 



[ 368. z. ] Hilary Term, 22 Queen Elizabeth. 

«o. H, 6.14. 3. Bulft, that record &c. To which the plaintiff replied, tbat there 
*^^ is not anj fucb record by which it may appear that there was any 

fuch eoncejjion hy the bailiff to the requifition of the Jaid plaintiff 
as the oforefaid defendant hath above alleged, and this &c. To 
which pleading the plaintiff demurred. And this he might 
well do by the opinion of the Court, becaufe the de- 
fendant hath not alleged in his bar that that fecond com- 
mitraent was part of the record aforefaid, but only by 
his fuggeftion ; whereupon the plainiiff had good caufc 
7 H. 6.i9.t« of demurrer to the pleading, if the commitment by the 

bailiffs^ut of Court had been infufEcient in law. S^etra 
this. But afterwards the plaintiff nonproffed. 



Eafter Term, 

22 Queen Elizabeth, 

beginning 20th April. 



A. having two Tons, (j.6) A MAN feifcd in fee hath iffue two fons, and 

biads himfrlf and hit ^ ±3L , . . ,. /.,- j •• , • • i t i j- 

heirs, ami dies ; the binds bimlelf and his heirs in a bond, and dies 

an1fV«T'trJlu^ fcifed of affets; and the cldeft fon enters, and dies with- 
entering, ihaii be qui iffue ! thc youncjeft fon cntcrs ; he ihall be chareed 

charged as heir, and fo » ^ & ^ & 

ihaii his grandfon. by thefe affets as fon and heir to his father^ although 
See the abridgment of ^^^^re was an intermediate defcent to the cldeft ; by the 

the cafe. Dy. 339> ?73» ^ , 

14. 1. Cro. 151. Plow, opinion of Wray, Chief Jufticc, Manwood» Chief 
Ro. Ab. 709. Noy'56! Baron, Dyer, Chief Juftice of the Bench, and Meade. 
Lu. pi. 313. y^j^j ^j^^ ^^^^ jg ^^^ j^^ ^£ crraodfather, father, and fon. 

[Carih. 117. f . Br. Ch. . b » » 

Caf 24^, 247. Bui. Ni. So alfo is the law of a grandfather and two daughters 
175.]°° * * * '" ^^ who have two fons^ the grandfather is bound for himfelf 
and his heirs, and dies feifed of aflets; the daughters 
enter, and die without partition made ; thc fons enter, 
they (hall be charged ; and by Littleton [fcft. 313-] they 
(hall be in as one heir to their grandfather, and they 
ihall join in an ailife if they be difleifedy notwitbftanding 
the feveral defcents &c. 

The 



Eafter Term, 22 Queen Elizabctlu- [ 368. a. ] 

The Dean of St. Paul's Cafe. 

r47)TrHE executors of A. B. by rcafon of the laft will L«nd gWen to a Dcm 
of their teuator, amgned for a chantry, lands thcreoat ten marks an. 
and tenements of the yearly value of fourteen pounds "J*;^*^^ -^^[^^ gilen "^^ 
five fliillings to the Dean and Chapter of P^i/A, to find '^^« '^Jl^\^^ \)^t^M^ 
a competent fuftentation annually * of ten marks fterling nuii rent. 
for a pricft for hUnfelf and his clerk, to chant mafs every ^''*^^' ^6^**}^^ 
day for the foul of the teftator and all chriftian fouls in ^. ^o. 106. b. 108. «. 
the church of Paui\ to be paid at four terms; which ;;.^c^;83]^^Sl^^'33^.: 
pricft ought faithfully to attend his office according to Gouidib. 93. Dy. 33, 

^1 . 1 ir^ t^i #i-i- 91.43. Afl*. 34. 40, AC 

fuch orders as by the Dean and Chapter (for the time 26. Mo. 131,264. 

being) (hall be made. And for the faid prieft and his [Com. dig. Ufa (M.) J 

fucceflbrs the faid Dean and Chapter ought to find bread, 

wine, and candles, and all other ornaments for divine 

fcrvice. And all the other profits of the premifes by the 

faid executors were aiBgned to be employed for an annual 

$Ut for the faid teftator in the faid church. Which, 

chantry prieft was found for fix pounds thirteen Ihil- 

lings and four^pence per annumj and his duty performed 

accordingly, until the ftatute of chantries, [i.£. 6.c« 

14.] but the obit was not kept within five years of the faid 

ftatute. The queftion was. Whether the Queen (hall 

have all the lands and tenements, or the faid annual rent 

often marks, or neither of them} And by the opinions of 

all the Barons and the Juftices of each Bench, the Queen 

hath not title to more than an annual rent of fix pounds 

thirteen fliillings and four-pence, becaufe the land above 

was not belonging to the chantry above, but to the Dean 

and Chapter &c« Alfo, the words of the ftatute are in a 

copulative, that the Queen fliall have the land. or rent in ' 

as ample manner and form as the chantry-prieft or in** 

cumbent himfelf hadit ; and here the prieft had not th<} 

land &€• 

Note, That in the cafe of AJam and Lambert 44. EL [Mo. 648. 4. Co, 104.] Vopkam denied 
this cafe a$ it 19 here put ; for he faid that this cafe was not for the maintenance of a chanuy- 
pricft, as it is here \ but a chaplain generally found for the land. 



To 



[ 368. b. ] Eafter Term, 22 Queen Elizabetlu 



Anre 305, 60, Xo tbc vcncrable Juftices of the Lady the Queen 

of the Bench, Edward, by Divine Providence 
Bishop of Norwich; health in the Lord for 
evermore. 

Tke certificate by the (48)'nPHE Writ of the faid Lady the Qoccn to thcfe 

Bifliop of Norwich^ to JL . ^ - • 1 ,. 1 

M irrit of wifufi aecou^ prclcnts anncsted, with all due revertuce we 

^ jij^llnihTwir' l^^^^^y received, by virtue of which writ we certify to 

^- 305» 3»3- y^^> ^hat having rightly and duly obferved all and fingu* 

lar in that writ fpecified according to the exigence of 

ecclefiaftical law, and having called all in that behalf to 

be called, we have caufed diligent and Tpeedy inquiry to 

be made into the truth of the thing, of and upon the mat* 

ters aforefaid in that writ contained, whereby we have 

clearly and evidently found and difcovered by lawful 

,9. Co. 19. proofs^ and otherwife as in that behalf is required by the 

canons, that EU%abetb^ in the writ aforefaid named, at 

Sac4fi'^birpiy in the county of Norfolk^ in the diocefc of 

Norwich^ to Thdmas Grefj in the writ aforefaid likewife 

Bamed) was joined in lawful matrimony. In teftimonj 

whereof we have caufed our eptfcopal feal to be fet to 

thefe prefents, our hand being alfo fet to thefe our let* 

ters which we tranfmit clofe to you the aforefaid Juftices. 

Given at Norwicbf in our epifcopal palace there, the 27th 

day of ^f^iiy in the year of our Lord, according to the 

* [ 3^9* *• ] ^o^fc and computation of the church of EttgknJy 1580^ 

and in the iifch year of our tranflation. 

AUdofiwcWeyemU • ♦ The cafe was now propofed in this manner: vw. 

marricdy and pot to bed . i.^.i ^i. «> 

to a woman of fuU age, A womatt of fuil age Contracted matrimony, fmr verba at 
cfJniLu'^^^^^^^ ^i^ a yo^g «««« within age; s. of the age of 

*"/*!i*^ ?*"?*' ^**^*''? twelve years, and folemnized it in the face of- the church, 

and (hall be fo certified . -^ ' , ' 

by the Bifliop. add in fome way confummated it, the man being put 

6. Co. 4a b. 1. Co. imQ j|jg j3^j ^j^lj jjgr • and he died within age &c. 
133. b. 49. £. 3 17. b. ... . 

^irr/ Whether the ordinary in this cafe ought to certifj 

that (he was joined in lawful matrimony, or not i 

The Solution of the Doftors, 

1. Leon. 54. I. rnfL (4^) WE are all of opinion in this cafe, that Ihe is to 
[c<m dig. Baron and be accepted and taken for a lawful life, and to be ac- 
''l^*2c''Aki)w« ^°"P'^^ ^^ lawful maprimooy: and th^t the oidinary 
(Li.) J " ougli 



Eafter Term, 22 Queeti Elizabeth. f 369. a. ] 

OQglit fo to certify it as the cafe is put touching dower ; 
altho* otherwife they ^xt Jponfalia di futuro\ yet in a caufe 
of dower they fhall be extended to be f rue matrinKDny^ 
ratiMi friviligiu Bartb. Ckrhf Thorn. Martin, James 
£llis, R. Loughery Jo. Llotdy Da. Lewhy W. Drurity R. 
Fortby W. Clirkfy Juhan. Grlffitby H. JoneSy fV. Mowffy 
Jo, GybboHy Wn Awhuryy Edw. Stannap, See a contra- 
riety in the opinions of fome of them, ?>/»•' 14. of the 
prefent Queen, \anUy fol. 313.] And yet in the next i.e. 3.17. »»• 
Trimty Term judgment was given for the dower upon 
that certificate, notwithfianding the exceptions by Rod £8 
and Gawd Y> that the Bifhop ought to have certified his 
own opinion and judgment of the faid marriage, and not [^«y- ^>«« Pieato- 
only the inquifition; but he has certified in effe£t as 
much as the writ required. 



3. H. 6. Ballard u 



Qjicftion by the Lx)rd Chancellor. 



(56) jt Being poffefled of a leafe for a term of years, A icufc for yran af. 

granted all his eflate and intereft to B, and C wccWd bjTi?. h'/s?^ 

ahd their affigns, to the ufe of tbi faid Am and bis wlfty for '^' 

die tenn of their lives, and of the longer liver of them. i^^inftrsV %rk«bie 

And afterwards the faid A. gave to a ftranger fuch intereft ^^^ Ra'ft! iSbti^Dr: 

as he then had in the faid lands in leafe, and died. Whe- s^- '4i- »• 

ther this grant made by A, gave all the term of B. and ^sCo"^.. 68^,5 

C. or not ? And it was anfwercd by all the Juftices and ^J^^ Wr. BmWs dm 

^ "^ (i.)toCo Lit. a7I•l^ 

the Chief Baron, in a meeting on the firft day of the ac foi. 278. a.] 

next trinity Term, that the gift or grant of him, in truft 

for whom the Term was granted, was void, and out of 

the ftatute oiceftuy qut uftSy [27. i7. 8. c. 10.] &c, 

(^o) Eafi. 31. EL in B. R, it wa^ agreed by the Jufticcs, f f^at hy indenture of cefiuy qui 
nfeoi 9i term, the term ihall not be void. 

^ And 1. R- [c. I.] & 27. H. 8. [c 10.] for the grantee was vk^feifid as the ftatute fhen. 
tions, hat paffiffed ' otherwife it is of a fine to one. for years, and afterwards to the \iit of 
others, as it I'cems ^ for the feoffee there hath an eilate of freehold convevcd to him by thfe 
pommon law, and the ^ox^feijed well fatisfied. AV. 35. Eli%. B. K* in «t> Ridley % cafe. 

■ ■■■ I ■■■■■ • iT . ■ 

t Orig. que pur debt ^eftuy &c I do 1 ment, which pafTcs the land itfclf. Sec Gilb. 
wan uadeifiand it, nnlefs it jneans bj feoff* | Ufes and TruAs, 199. 



(55) In 



[ 369- a. ] Eafler Term, 22 Queen Elizabeth.' 

Themort^^of«. Kyghly's Cafe. \n Cur.' Ward: 

fitcj and Itjcage land 

dies, the mortgagor per- (5 1 )T^HE mortgagee of land in capite. and of land /« 

forming the condition -■" / j* j 1 • i_ • • • 

defeats the wtrdihipof Jocage, died, his heir within age: the King feized 

£.ti'"r'l^ a. '^"^ "^^""^^'^ ^^^ afterwards at the day the mortgagor 
Dy* 25.' 7. EI. 236. a', redeemed the land, and re-entered. The King fhall lofc 
13.^ El. 298. b. I. Co. jj^g yfi^oic^ by the opinion of the Court of Wards : yet the 
[12. Car. 1. c.,24.] heir of his own offer compounded for his marriage. 



* [ 369. b. ] ■ 

t^iZ/^'Lt^oT, *(S'^)'J'^^^^''0'ofzTecogw7.mct in Chancery caroe 
fccord; but an original into the Bcnch by a mittimus^ to the intent to 

lot on J. j^^^^ zjche facias upon it out of the Bench. And holden 

y>y. 217. D. K. ^99. ^ .^ 

Hcticy 24. 7. 39. li 6. by the Court, that he (hall not have it upon.the tenor of 

lii.Rep.39! * '^^' * record, but only an original writ of debt, and he may 

count upon the tenor of the record. But Forct^ Chief 

Prothonotary, fhewed a precedent of this 1 9. if. 6, to the 

contrary. * 



Plomer's Cafe. 

adv^rfa^y,^ witfouTre! (SS) A ^ annuity is granted pro eoncilio impenfo ii impends 
j::L"hin:lif :m .«^.tooneP/.«.r,anattorney, There isadifpute 
njt dcftroy an annuity bctwccn thc grantof and a ft ranger; and the attomcy 
impemdcndo. givcs advice to thc adverlary of the grantor, but is not 
2*?r^^' *' "^' ^°*^' ^^9"^^^^ '^y ^^^ grantor to give advice to him in that mat- 
Annuity 30. 9. E. 4. tcr. Whether this be contrary to the effeft and intent 
48.^a.5.E.3.ss.4«E. of the grant aforefaid ? And holden by thc Coxxxt primA 
facie that it is not, but that the annuity continues ; caufa 
paut. 

If the ordinary do not fc4)TnHE aft of deprivation ipfofaQOf [13. Eliz. C. 12.1 

give the patron notice ^"^^ X ^ , ,. , i- i ^- i r •• • 

of dc-privacion for not for not publicly reading the articles of religion 

"^Xhj^"at^^"t^:^l in his church in time of divine fervice, hath a provifi 
know it, Doiapibihaii therein, viz. That no title to confer or.prcient by lapfe 
Raft. Spiritual Lawt 4. A^all accruc upou any deprivation, ipfo faehj but after fix 
a. Ro Ab*" 6^'^- ^E^r roont^s *f^®^ notice of fuch deprivation given by the or- 
237. *. 18. Eiiz. 346. a. dinary to the patron- The patron of himfelf hath notice 

6. Co. 29. a. 18. Eliz. ^^\ ^ ,. ,.^ . . 1 ^1 J- 

348. a. of fuch not reading, without notice given, by thc ordi* 

[Wars. Cler. Law 29. nary, Or by the guardian of the fpiritualitics during thc 

vacancy of the fpiritual fee, and does not prcfent within 

two years afterwards: it feemed to the Court, that the 

Queen cannot prefcnt by lapfe, 

(55) ^N 



Eafter Term, 22 Queen Elizabeth. *[ 369-. b. ] 

(55) TN ejeiihnt firm^ not guilty was pleaded, the jury In ejc^hne frm^ and 

found the title for the plaintiff, and affeffed the given, Ihc ja° y^filw fh* 

damages that the plaintiff had declared for in his count, *<a''^«g*^*i»«d, which are 

or ^ » cxcemve, attaint does 

which were exccfli\ e for the time of the ejeftnient &c. not lie. 

but of the damages no evidence was given, nor did the ' 5 • *• 

jury pay any regard to them. The defendant brought 

attaint in the county of Noitifigham, and afligned the falfe 

oath in every thing that they faid. And the vcrdift for ^j^^^- 6. 7- F- Nat 

the title was affirmed. And as to the damages the Court 

would not charge them with any wilful perjury for the 

caufe aforefaid. And this by the report of Wray. 



Cliffordc's Cafe. 

(Se)^LIFFORDE brought a writ of eje^iom. cuJiodU IrifiTcSjIrold; 

terra et haredis &c, and counted accordingly ; and "^ .<*<^» ^^ ^ic f^r ™ 

iflue upon the traverfe of the tenure was tried at mjt pnus tire damages, the pUin- 

for the plaintiff, and damages affeffed accordingly. And i;L"J:3S;Tor'"JJ 

in arreft of judgment it was moved, that the a£iion does ^'^• 

not lie for the cuftody of the heir, but for the ejeSment *; 7.'Gard*'i8.*4. e. 3! 

from the cuftody of the land only ; and fo is the Regifter. ^^''''^ "^- '?; ^°- '3©- 
•' -^ * oj > b. 17. 46. 5.C0 ic8. t. 

[fol. 162.] and [i7. 14.] E. 3, \Fit%. ab. tit. Brief. 316.] 2. E. 2. BrcvcrSa. 13. 

, , ... - y- ... £• 3. Gard. 123. Fitz. 

and two precedents in the time or H. 5. vi%. m the years 139. b. 2. £. 4. 26. b. 
4»7. &^ 10. &CM7. i7. 8. where the writ* was of ejeaione li^^^f'^t^^^^^\l\ 
terra ha:red.^ without (et). and the iffue he did not ejeft, 44- £• 3- i3.48-£- S- 

r • •••1 • AJi. r-t.r 4- »»• H.7. 34- 9.H.7. 

for no VI et armis is in the writ. And becaule in the cafe 4. b. n. Co. 56. a. 10. 
above the damages and cofts were affeffed entire for the 'j^'^l^co,\Qi^z!kui. 
cjeftment from the land and heir, the plaintiff relin- *^- 
quifhcd the damages, and prayed judgment for the ejc£t- irHc^i?BL 643*/ 
ment from the land only, and had it. * [ 3^0. a. ] 



.(57)npHE ward anil marriage of the heir only cannot The warcKhip and mar- 

J , J /f 1 1^ 1*1 ^''"isc of ibc heir onlr, 

be granted or affigned over by parol without cannot be granted with- 
deed, by the opinions of Wray, Dyer, Gerrarde, °"^'^^*^*^- 

t wr % r -n 11 26. E. ■?. 6<. Gard. I CO. 

and KiNGESMiLL ; and fo Parkins thought. 46.E. V 25. a. 12. E. 

• 3. Grants 59. 7. £. 3. 

63. a. 21. H. 7. 36. 12. H. 4. ao. a. 5. H. 7. 36. a. 22 R. 2. Br. 937. Br. Gaid. iiS. Lit. 25. ii6. 
4. Mar. 139. b. fd. 37. 

(57) This very point is argued in 4» Plow, conceit pla. 298. and agreed as here, and the 
hookk which ieem conuary well anlwer* 

(58) TWO 
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A. ind n. vet bound (58)npWO men arc bound jointly and feverally for the 
th"dibt"of!i!wiaiout debt of one of them; and the furety is fucd, 

^X^^V^ and requefts the principal debtor to acquit him, tut he 
not Uc, though the jury Jqcs not I wbefcforc thc furcty, by convi£tion of the 

find thjkC he wu only 

farety. law, pays the debt : — qu^re Whether he IhaU have a writ 

31. E. 3. Monftr. 17. de pleffiis acquiitand* P And by the opinion of the Court. 

if. 179. Hob. 53. 29. , ^ * . ' , V . t- r • r • 1. 

£. 3. 31. 4;. E. 3. II. that writ doth not lie in this cale, nor in any cafe withr 
3!*\o!qiVnegift JfaU. 00 1 exprefs naming of furety or fidcjuffor in the writing, 

*'£ 2 ^i? at^i6'*°' *^ ^^^ * ^^* 39* •^* 3* ^^ * promife by parol in city or bo- 
E. 39. 1. E. 4. 6. JL 43. rough by prefcription. And here the two obligors are 
E. 3- II. b. Fie. 137. , , . , . , . I .. , 

132. a. Dy.257.pl 12. proper debtors by their bonds, and not furety the one 

[5. Com. dig. 172. Cro. for the other, therefore &c. Altliough it was found by 
i66.] • ' * • verdia that the plaintiff put himfelf in pledge for thc 
defendant againft the debtee, yet he cannot have judg- 
ment* 



j0 Winterftoke Hundred's Cafe, 

Two Wing robbed <ra (cQ^HnWO joint owners of a fum of money are robbed 

joint fum of money, ^"'^^ JL - . , tr y rrf /• t • 1 

may joia io an a^ion of it by otfenders unknowu, at fVinjcombe in thc 

fo^ 5/ctt/T^thc pro- hundred of PfinterJIoh; where hue and cry was levied by 
Th7hun?r«d^to*^'K fe ^^^"^ ^^^ noticc there given, and the felons not apprc- 
thcmfelvcs on the da- hcndcd, nor made known, nor amends made within the 

tute of H'tHtony muft ap- ^ . ,. in r wrr r -w^ 

prehend thc felons, or ux mouths according to thc Itatutc of ffynton. [13. E. U 

fhlt"tt? m7yT*il! ft- 2-] The defendants, s. the inhabitants of that hun- 

4iaed and oudawcd. j^ed, pleaded in bar of an aftion brought jointly by the 

parties robbsd, that immediately upon the hue and cry 

made, they made frefh fuit from the aforefaid tovrn of 

Pulton de pice rcg. 155. '^ through three other towns, by names, within thc 

faid hundred unto the town of CbutCy which is in the 

faid hundred next adjacent, and there hue and cry was 

ft. IniJ. 173. 5. Jac by them given to the inhabitants of that hundred ; judg- 

"*' * '' mctit Ji aBio : Whereupon was a demurrer. And by thQ 

Stat. s7. EI. c. 13. [8. opinion of the Court without argument, this manner of 

c. i4.%o. Geo.**! c. 3! purfuit (hall not ferve for excufc according to the intent 

Jj^oAs^'/Hawk! ^^ ^^^ flatute, without apprehending, or anfwering for 

»«7] the malefaftors, or defcribing their name«, fo that they 

E.4. J. b. ' ^' '* ' njay be indiSe^ and outlawed, Alfo in tliis cafe, they 

(59) Mich» 1^. El. A. is robbed, whereupon two are taketi upon fufpicion, and afterwards 
are acquitted, ftill the hundred is chargeable f r it, by Peri am. 

^. ^ robbed by eight, four are taken on the hue and cry, ftill the hundred is chargeable for the 
c(cafe of the others. Et^fi, 24. £/. by M£AD and FfiKiAM, £buc now fee 27. El, c 13. § 8.] 

may 
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may well join in the afiion ; otherwife it would be if [*• Le<«- "• *• Term 

, - ^ , , /. , . • R«P- *82. 3. Term Rep. 

the iums were leveral, and leveral properties occ* , 779. x. Br. Ch. C*u 

• ' //' 338^ 

-— - y *[37o-b.] 

*(6o)T^HE tenant in <apiu cnfeofFed a ftrangcr to the Tenant in cafiiu mtkn 

■■' ufc of a woman for the term of her life, (whom ;/':^:^i„';h'^ h^ 

, by God*$ permiffion, one of the fons of the feolFor Ihould ^^^ ^^^nckT'^' ^ 

marry), remainder to the fon in tail. The marriage Ton in tali, ana dies, 

took cflFed, the father died, the fon fhall be compelled muft ^(^e'ooiTvt^j ia 

to fue livery for the third part in the life of hia wife, ^^^/^[y^™^^^ 

becanfe he was the principal caufe of the eftate conveved 3*» H. 8. c. i. Raft. 

...^-., r % ' * WiUcs 2. 34. H. 8. c, 

as above, and it is for his advancement^ foriie is peitior 5. Raft, wuies 3. Mow 

of the profits. tButfceu.Cu.i-t. 

*4j 



Trinity Term, 
22 Queen Elizabeth. 



(61) A ^^'^IT of entry yirr dij/eijn in U poft^ upon a Damages aodcoflsihaii 
•^*" diffcifin made to the demandant himfelf within 4>fent^/i»/A#^7o« 
thirty years &c. And the diffeifin traverfcd, and found implant "^^^^ 
by nifiprius in laft Lent for the demandant, and damages 5*«' to hit anceftor. 
afleflcd by the jury. And in this Term the demandant 8. E. 3. 13. %%, E. 3. 9. 
had judgment, together with his damages and cofts &c. Dam.^*ioi.* Dr! Sc'^ 
bccaufc^the ftatute of GUuceJier [6. Ed. i.e. I.] warrants ^»- ^ *• H. 4. 13. ■* 
it, as it feemcd to the Court. Otherwife it Would be, [Ante 354. b. »i. j^, 
if the diffeifin was fuppofed to be made to the anccftor *' ^"^ ^s»*«^] 
of the demandant. 



Dr. Dale the Civilian's Cafe. 
(62) jpOBERT HORNEy late Bifhop of fVinchfJier^ in Whether tn amnnlty 

Xv T r-ri i- 1 r ^^ 1. for life oat of a manor* 

the nfth year of the prelent Queen, granted by granted pro evnfiiio imi 
his deed to the faid^Doftor an annual rent or annuity of &:,^l::t:t^ % 
fifty-three fhillings and four-pence, iffuing out of the the i>ean and Chapter, 
manor of fFa/tbam, pared of the poffeflions of his bifhop* crfTor ; and whether 
rick, with a claufe of diftrefs ; and the grant was fro gaiLsi'tihr^ilJ^ i^ 

unfi/i$ 
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arrears in the lifeof the conftlto impenj$ ct impendettdo for the term of his life ; and 
5. cI^Te .' I. Cro. ^^^^ S^^"^ ^as confirmed by the Dean and Chapter of fK 
49. 9. H. 6. 42. a. 4, The Doflor brought an aftion of debt for the arrears in- 

Co. 49. Raft. Lcafes4. ,. , . 

Py. 213. 3. Co. 39. b. curred in the life of the Bilhopj againft the executors of 

rBn? ^° ^' ^ B ^'^^ Bifhop, fuppofing the manor to be difcharged againft 

ai9— 2Z3.shcp.Touch. the fucceffor by reafon of the ftatute of the firft year of 

.* '. the prefent Queen, [c. 18.] made againft grants, feoff"- 

ments, and conveyances of Bifliops, Whether by the 

words of the a£k the charge of the land be void; and 

Whether a writ of annuity, or debt only, lies againft the 

executors during' the life of the grantee, or not, quitrcm 



• [371 a. ] # Michaelmas Term, 

22 & 25 Queen Elizabeth. 



Rolt againft Neale. 
-<#. inconfidcrationofa (i) y/ Covenanted with 5. in confideration of a mar- 

marriage between hit ^Jim 

fon and the filler of ^. ' riagc to be between the Ion of A and the fifter 

Und"to *the^fon^brfo% ^^ ^* ^^^^ ^^ ^^^ ^^^^ ^^^ chargcs of the faid fon, . the 
Ea/ier, at the cofts of f^ij J fcy ^^^ fufficicnt dccd in law would affure before 

toe foa \ and B. cove* ^ 

nantsthacif-^.doihac, the next Eajler the manor of D* to the faid fon in tail to 

general reieafe ; tho* the hcirs male of his body, remainder to the fecond foa 

ron^'dld n'oc^indet the ^^ l^ke tail, with diverS Other covenants. And B. cove- 

cofl$, B. is not bound nantcd by the faid indenture, that if A. perfonned and ful- 

xo reieafe, unlefs the "^ . ' 

conveyance be a^uaiiy filled all the Covenants on his part to be performed and 
J. y[^ ^. - fulfilled, 'then he would make a general reieafe to him of 
•» Kcb, 23. pi. 46. ^^^ aftions &c, A. before the day does not perform the 
faid covenant, becaufe his fon did not offer the cofts and 
charges &c. ^iarcj Whether B. be bound to make the re- 
ieafe &c. — Covenant was brought by A, againft B. count- 
ing upon the whole indenture, with an aithougb be bad not 
broken any covenant (note this) 097 his part to be fulfilled i and 
l>]r.a«i.i.Co.2i 117. p^o^efting that B. had not fulfilled any &c. in fad faid, 
that the aforefaid J?, did not make any reieafe &c. 

( i) Mich, '^ 38, 39. EL C. B. A. covenants with B. to iDakr aflTurancc of a jointure to the 
\^'ife before Michaelmas at the charges of B, — adjudged, that B. need not firft tender the 
charges} becaufe it is uncertain what manner of allurance he will make; otherwife, if it had 
been certain, as by fine &c. per Cu&iam. So alfij rciblved Eajl, 35. £/. in St, Albany Teiia 
£8hep. Touch. 134, 135. 164.] 

(2) And 



Micliaelma^ Tcfm-, 22 & 23 Queen Elizabeth. * [ 37i-a.] 
(a) And B. pleaded in bar, that the aforefaid.^. did n6t M-H.y. 10. 
make any affurance to his aforcfaid fon &c. before the P*'s7ur!d!"'r^56'^rfcu'' 
Fcaft of £<j/?rr, at the cofts and charges of the iamc fon <i^^4-4 TcmiKcpjtwJ 
&c. Upon which the plaintiff demurred in law. And in 
A R. it was ruled upon demurrer that B. is not bound 
to make the releafe, unlefs j/^ make the aflfu ranee firft, 
ahhough he was ready, and the fon did not offer tho 
cofts and charges to do it &c. in debt by Neale againfl . 
the executrix of J. whom Rolt fmce hath married. 

And it feems, the caufe of the judgment \Cas by reafon The plaintiff decbring 
of a departure in the rejoinder of the bar which was a IiT his*^ coIenantCTnJ 
general bar, s. that the laid J. hatb julfilled and performed JnJ^'thlt'hTwM*'^^^^^ 
fill and Jitigular the covenants (ffc. on his part to be fulfilled l^c. ready, is a de^nure • 
and in the rejoinder he, as it were, confeffes the con- ^^ ^*^- 3<>^ ». I>y. 
trary, by his readinefs only, and the non-ofTcr of the 7. H. 8. Cro. 175. 
fon of the cofts and charges &c. yet, qu^^re Whether that (y*^^ ^5* /^xcnn R^ *' 
be the caufe ) S^» 585I 



*(3) j\ MAN feifed of divers manors, lands, and tene- ^ ^,^^^ .„ i,;^,,^^, 
ments in fee of focaee tenure, by his laft will *®,?; i^^f^ " '^'^t 

, , , . , . ° ' %i>mcb I Appoint to fay 

m writing devifed all his faid manors^ lands, and tene« my debtt^^viAm^^\^Ko 

^ %• r-n. J-.1 t.*r ** executors ; one dies, the 

mcnts to his lilicr, and to her heirs for ever, ** except out other may fell ihema- 

♦« o/this general grant^ my manor of Ji. which I do appoint to "^'^ *** P^y '*»^ ^^'''^• 

** pay my Mis f and made two executors, by name, and l\o, \ 'Jo. di q^ b'. 

died. And one executor died, and the other executot i?!' e.„^°l*^" * t^"'*** 

' 100. Sav. 74. I • Leon. 

took Upon him the charge of the executorfliip ; and after- ^^s- J^rk. 105. 39. 

wards he fold the (aid manor of R. for three hundred 12. 15. k. 7. 12. 19* 

pounds for the faid purpofe, in fee: and by the opinion a.*4n. ^'3',6' ^1"*''* 

of the Court he may well do it, and that by good reafon [Co.Lii.ri3.a.t.oteCa.) 

and cirqumflancc was the intention of the teflator, and ^^^' i™Br.^Ch^Ca£ 

not to leave this reverfion to his heir, but to entruft '37- PowdonDevifct 

£91—306.] 

his execotors with the fale of it for the fptedy paymefit 
^f his debts* 



Bloure's Cafe, 

Tbe certificate of com- 

(4)nnHE certificate of an excommunication -by fpccial ^j^i^l^^J^^ihfpi^ 
commii&oners delegated by the Queen's com- gativc Court of Can/^r- 

.^ 1 , . r t ir ^«'-y of an cxcommuni- 

miiiioa under their commoa leal^ upon an appeal from cation, is good evidence. 



(4) M '^ 4^, 43. £iiz. MaUme*% cafe, by Fennsr and GawdY accordingly, and that ez- 
commnnifaiiott lict upon fuch a certiflcjtfe. 

4M the 



[ 37^» ^* ] Michaelmas Term, Z2 & 23 Ouecn Elizabeth* 

Co. 68. 7. 12. E. 4. the definitive fentence pnbiif 
. 16. A 8. 40. H. 6. „ , 

I. a. z, EoU Ab. of Canttrtfury^ was allowed, 

^'° the Common Bench^ qu^rt^ 



t. Co. 68. 7- "-E. 4. the definitive fentence pnbiifhed in the Preroeaiive Court 

14 16. a 8. 40. H. 6. , * ^ , 

3. I. a. z, EoU Ab. of Canurhury^ was allowed, and bolden good enough, in 



Derby 



Derife of a rrtf^r>« (5)THE fon fcifed of a remainder in fee after the 

to A. P^yin^ tlnrtfwt X . - r * . r \ rf*/- j»ri-t 

j«ar^ <^ri'i^ ^/f Ufa death of his father, tenant for life, deviled it hy 

give* b^w'lIfe'cftaJ; ^hefc words ; I. « I devife to -D. my wife, the Ian4 that I 
and the forty ihiiUnaf u havc or may have in rcverfion after the deceafe of my 

become payable only - •. . . 

when (he tftau comi- *< father, yielding and paying therefore yearly during 

v^rr* e ^ ** her life-natural to the right heirs of my faid father 
Yd. Rep. 160, i6x. 13. ^ /^ ^ 

H. 7. 17 6. styi. 409. " forty fhillings'* &c. without any other words; and 

'B. N C i2<. Br. • 

Teflamcnt! 18. Perk, died, living the father. And by the opinion of the 
Cro.* li^CtJ!\V ^3! Court, no other eftate paffed by this devife but for term 

^°i V' 'fi^* *^' *' ^^ '^^^ ^^ ^^^ ^*^^ *• *°^ ^^ ^^^^ "^^ p^y ^^^ ^^^^ ^*^' 

[For rhe diftiniVion as 'i^g* ^"^^il ^^® remainder (hall fall in after the death of 
to de? ifcs, fubjca 10 the father, becaufe he hath no right heir during his life, 

charge*, fee 4. bUck. ..... 

938. Ccwp. 2 55 352. wherefore &c« in ;«/ayMr/i r/amar* 

%Mh i Term Rep. 356. 
5. Term Rep 13. 3. 
Com. dig. 24. 25. 3»] 

[^^Ice 1. Black, loioj _ ^^^^^^^^^m%i 



Bond with double eon- f 6)nrHE Condition of a bond had two points to be perw 

dition ; ID an anion »or X 

the Don performance of formed by the obligor upon requeft of the 

fw'the dc-fen7ant, it il obligee; and in debt on the bond the defendant pleaded 
a bar to the whole bond, j^ j^^^^ ^^^ ^j^^ plaintiff did not make requeft &c. and 

the plaintiffs C0ff/ra; and liTue joined upon one point, 

B, N. C. io6. jinj found by verdi£i againft the plaintiff, and cofts alio 

by the ftatute, and judgment that the plaintiff take no- 

S9.H.8.B. Dett. 174. ****8 ^y **" ^"^ ^^* ^^^ afterwards the plaintiff 
ia6. 6. C0. 9. brought a new a&ion of debt upon the fame bond, and 

the defendant pleaded this matter in bar, and concluded 
judgment/* 11^*9, and not by way of eftoppel : and the 
opinion of the Court was, that the bar above was a per- 
petual bar to this bond, the verdift being in force, altho' 
the bond was forfeited for the other poinU 



Sir 



Michaelmas T^rra, 22 & 23 Qu^en Elizabeth, * [ 37^* a, ] 

* Sir Rowland Hey\vard*s Cafe, 

(7)]y^1E:MORANDUM, That by an order in the Chan- j„,.f,, ,„a^ ,^^,,,. 
eery, an iffue was joined in B. R. upon a »tf;/^2'' f^^jf'^* 'f «h« jury 

' ' • -^ »^ find " 11011 ujfumf>fit^ 

iflfumpjity and at the laft afEzcs at fVmefter^ a vcrdid, by " norwithftandmg if 
cfquxres and gentlemen, was given in thcfe words j. " our « .nd ;r. fay true, as 
«• verdia is that the defendant, jr. Sir Rowland Heywardy !! tTcn we Ld^Yat fhi 
" did not aflunie unto the plaintiff in manner and form " defendant did if- . 

«»i ... t, •ini- 'ri i«ni«?," and refer it 

** as in the record is luppoled; notwithltandingy if the to the Courts ihis is a 

« two witneffes mggtn, and fVaUr, who are fuppofcd.to d^efcl^^lS Ihclai? 

** be preff nt at the time of the affumption and promife, S^J^i^'f;^!^?'*"^* ^""^ 

•* made at the Bell in HolborUf have teftified the truth ^ car. Cm. 13P. r. 

« (as wc think they have) then we find that the dcftnd-^ ]^5- ^^^^?' -H* »>• 

^* ant did aiTumc, and promife to re-aflure fOfR^uch of 

*' the land contained in the iffuc and record as he 30. e. 3, 33. Judgmeut 

" bought of the plaintiff to his own ufe, before or at the '*i- 

^ time of the a^Tumption made, upon the repayment of 

** two thouf^nd three hundred and fifty-two pounds by 

^' the plaintifi^ to be paid unto the defendant withia 

(7) Lord <|» Sands v. Dame Bray, 15. Eh'z. One produced as wttnefs, faid a thing which 
proved the matter fuily. The jurors gave their verdi£^ thus : " If the faid wicnefles have 
*' {pokcn truth ; otherwife we find for fuch a one :" adjudged 1^ void vf rdift. Error by Ray^ 
wmdr, Harrardf [Noy z 18.] upon a judgment given in the Court of Lynn^ in debt upon an 
ii^ul computaffent for ^f. 15. 1 1/. lod. it was affigned for error that the defendant had {Sleadcd 
nil debet \ and upon that ilTue the jury found that die aforefs^id ^. accounted together with the 
aforelaid A and was found in arrears/. 15. 1 1;. loJ. ; but beyond the account aforcfaid they 
ve wholly i|papranL And thereupon judgment was. given for the plaintiff*, but was rcverfed, 
bccaufe the jury had not found whether the defendant was indi£ted or not, which is the point 
of their iflu9: and there it was agreed^ {f they had found firft debet, or non debet, the faid cir« 
CttiDftaoce after (hall not hurti 

W. 4. Jac, i. R. Mich. 38, 39. E//V. B. R. Error bv IVefi v, Mounfon [Mo. 43 1. Cro. Eliz. 
480. Poph. 1 10.] The cafe was, Mounfon brought affile againft /f^, wfio pleaded, no tenant 
of the freehold named in the writ, and if there be found, nul tort, nul dijfeifin \ and upon this 
the aflife found, that the defendant was tenant of the tenement aforefaid, and in the plaint fpc- 
cified prout in the writ aforefaid is fuppofed. Alfo thev found that the faid plaintiff* was dif- ' 
feifed by the defendant, «* unUfs the words of the will ofl, S, have s^en a good and legal eftaie 
to him ," without any (hewing, or recital of the will | and if upon that whole matter the Court 
thought that he did not dilTeife the plaintiff*, then they find, that he did not difTeile ; and judg- 
meat given for the plaintiff' ; but now inter alia it was affiled for error, that the jury having 
found the fpecial matter, as they may by J^efl. 2. c 30. the Court had erred in giving judg- 
ment of a diiTeifin upon that verdi^, where none was found ; but the Judges ought to examine 
the jury, and to awaid a certificate of aflife ; and agreed that a certificate of aliife is fuablc at 
the fuit as well of the plaintiff^ as of the defendant, and cited Plow. 9a. 14. [12.] H. 4. lo. 
4}. AfT. 5. but by all the Judges, except CLENCH, the certificate of afHCe does not he after ver- - 
dift aad judgment given j and for the yiain they adjudge, that the vcrdi£k is fufficicntly per-» 
M, and futticiently found for the plaintiff, ioafihuch as that reference of the verdi£k to the 
^ill of /. S. is merely voidi becaufe the making of the will by L S. and the words thereof are 
not precifely found ; that if that had been done, although that was collateral, yet being certainly 
toaad, the Judges ought to have examined it; and to that purpofe Pop ham cited rf Pollard 
Mid IFak/ron'z cafe ; and Fennek upon the point of error cited 'f 17. £. 3. •!• 30. £. 3. 23. and 
tlttt judgment be affirmed for the plaintiff, if other maner be not ihewn. 

4 M a ** three 
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^* three years next after the afTumption made ; and if the 
** Court fo think, then we affcfs damages twenty poands^ 
T.Eiiz.Cro.T7i,2i2. « and for cofts five pounds.** And before the Lord 
Ko.Ab. 695. ' ' 'Chancellor, having convened with him Dyer and 
Ayloffe, Jufticcs, this verdi£t fcrves clearly for the de- 
fendant, and not for the plaintiff; and this by the opi- 
nion of all the aforefaid, and of the counfel of both par- 
ties. ^ 



Ifted a^ainfi Stanley. 
An executor dies befere (8) TIT HERE the executof dies before the proving of 

probate; his executor is W . •,. i • i « • ^ «*• 

not executor to the firft * the Will, his executor cannot take upon himfelf 

fi?urw«i[^uL'^^^^ the execution ofthefirft will; but adminiftration of the 
bis lei'Ator, he fhaii goods of^he firft teftator, with the will annexed to it, is 

have adminiftrttion, ° 

vith the will annexed; to be Committed to the executor of the executor, if the 
^hom^it u'^lSJueathed) rcfidue of the goods of the firft teftator (the legacies per- 
ne« oi'^^kin l^i'hffiri ^^rmed) wcre bequeathed by his laft will to the firft exc- 
tcAator. cutor; or to fuch other perfon or perfons to whom the 

J* D^'^'j^y.^i. 19.^*3^; ^^5^ rcfidue is bequeathed ; otherwife to the next of blood 
Keb. 777. Swlnbon e to the firft tcftator, dcmandinc: it. And this /V* relatione 

24/7. aciord. f . Ro. Ab. _ . ^ , , ^ , ^ . ^ *- x> 

36. 37. 22. 907. Br. Doiiaris Drury, Judge of the Prerogative Court of Canter-' 
l^]\\^^\^^cVs^l[ ^^y) " *^ ufage and cuftom of the faid Court, and 
f.' Ro^ nf ' 'i*'' '^^' agreeable to law (as feemcd to him) ; to which the Court 
Leon. 208-. gave Credit. 

pwiuborne 434, 435. 

Went. Appendix 74, 141. Lovehfs on Inteilacy 178, 179. i. Silk. 302, J03-] 

(R) 7nn. 30. £/. C. B. •f If^iitfickti cafe. No legacy without an executor made. 

Mich, 9. Car. C, B. '^ The cafe was, /. Denn was pofllffcd of goods, and being in delrt. by 
his will devifed all the rcfidue of the movieable goods, his debts and legacies paid, to E, bis 
wife, and made her executrix. E. died before any probate of the will, or knowledge of the 
legacy devifed to her. T. Denn took letters of aHminiftration of the goods of /. Denn j and IT. 
took letters of adminiftration of the goods of E. and fued t, Denn in the Court Chriftian, 
whereupon T. Dam had a prohibition j and unon the fuggcftion, it^was demurred by W. : and 
upon argument at the Bar and Bench, a coafultation was granted ^ and by three Juftices the 
devife to £. is good, and IF. Ihall have the benefit of L 

«fr Co. I. 96. a6. K 8. 7. Co. 5. 9. b. BrudneN cafe. Co. 5. 18. Middletou'i cafe, that an 
executor may rcleafe before probate, whereby it fcems that an intereft is in him to all pur- 
pofes except to bring an aftion. [Swinb. 434. Went. 34, 35. i. Salk. 302, 303. Lovelafs 
on Inceftacy, diap. 4. 



InCua' Ward/ 

IZtn^l^ ^nlr" (9)jVT^^^^AN^U'^» That two fcvcral conveyance* 
EQce of two ftTeral wcrc made to A. [and] J?, feoffees of two feveral . 

" sb^ifu^ feoffor f^ay, mauors, by two feveral indentures, of dates with the dif- 
'^*n47tl^Z'll'i ^^"*^ ®^ * y^^ between them, to. divers ufes, with 

feveral 



Michaelmas Term, 12 & 13 Queen Elizabeth. * [ 372. b. ] 

fcveral provifoes for liberty to revoke, alter, ordiflblve " tothheirofyf. they 
by ♦ deed the ufes comtained in each indenture, by the Z^d^r Toti. i^ 
payment or tender of twenty (hillings to the /aid J. and B. ^"^"^ ^^,^^ ^t mnft te 
or u the heirs ^ Am A* died, a tender was made to B. the ot two twemy fhiliiogs. 
farriyor, and to the heir of A^\ but payment of the ^^^'^ * 
twenty (hillings made only to the heir for both convey- 
ances and provifoes, as by deed is mentioned. Whether 5, co. 106. 3. Kcb. 7. 
that be a fufficient revocation for both ? And it feems by ^^ 7- 
the opinion of the Court, that the tender to the furvivbr ^^ ^ g g^ 
is nothing to the purpofe ; but the payment to the heir of ^ 7- »• 13 
A. fuffices, by reafon of the disjundive (or). But it L"L"' Comin^" 4, ^ 
ihould be of forty (hillings, for each provifo twenty *o.H.7.Cro.62.piow. 
ihillings, although the twenty (hillings was not any duty [m^. ,g,^ ,5^, p^^.^ 
before to the feoffees. But peradventure, if the doing ^^'''j;*?" '^^' 9*^^ 
of any other ad or thing which is not for the payment 
of any filver or money, had been in the provifoes, the 
dbing of one (ingle aft would be fufficient; as a carve of 
land by defcent was fufficient for three feveral formedons 
of three feveral carves. ♦ 



(10) A MAN feifed of two hundred acres of acommon if the lord of t wafieof 

moor, enfeo(red another of fifty acres of that fcoflf anJthc/of 'fifty 

moor towards the north. The feoffee put his cattle into T^^^vJ^h/mf or Z% 

the fifty acres, and by defeft 6f iuclofurc the cattle ii's catiie from ftnying 

ii » • « /-•..* I t *•/• into the rcfiduc. And 

Itrayed into the refidue of the moor, and are there dif- fomuft thcLordofthe 
trained damage feafant by the Lord of the moor : And " *""'* ^ , 

^* ^ . Dy. i8l« 367. b. 2. 

it feems a good difirefs, for the purchafer is bound by Ro. Ab. n. 2. Ro. 
the law to inclofe, or keep his cattle within the fifty E^Vc^r. dbudend"! 
acres. And fo ot«ht the Lord of the refidue to do for 3^ h. 6. Btw 268. 

^O ^ ^ 10. is. 4. O. 21 U. 6. 5. 

his cattle, as it feems. And fo it was adjudged in this ^i n. H. 6. ^3. 43. z. 

•* ® Co. Sfrr Rowland Hty- 

iCrnU wood't cafe. 



Heifter againfi Evans. 



[F. N. B. 298* in notis* 
s. Hen. BL 4.] 



(i 1) A LEASE made by a parfon or vicar having a cure, ^„ «Tei>amf that he 
(hall not be in force for a greater time than for avoid his benefice la 
folong as he (hall be refident, and fcrve the cure there, ateflee^ofpartibalfpay 
without being abfcnt above eighty days in a year ; and the ^^^r^rfo^ficTf 
IcflTor for fuch abfence to lofe the profits of one year of all the coTcoanrs on 

\ i- • ■ I /• « /. . -^ r -I hii part grnerally, 

the laid benefice &c. 13. of the now Queen c. 17. [c.ao.J without cxprcfs aver- 
4 M 3 All 
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isent thit c. has paid All covchantt itid bofids made by any flich pkribn ot 
Whrtiirf i ictfe made ^'cat for fufferance of any pcrfon to enjoy any fuch bene- 
fJnU^rafdf for ct hw *^^» ^^ ^° ^^"^^ ^"y P'^^^^ thereof (which iii effcfl amounts 
days, is void «A »yi*o,or to a leafe) fhall bc ad)udgcd to all intents of like force, 
fuch afa?enting-^v. and nO otherwife than as the fald leafes are, 14. El. c. ix. 
17. H. S. 10. Raft. One Parfon Evans for one hundred pounds before- 
hand paid, in the fixtecnth year bf the prefent Queen, 
covenanted and granted by indenture to Hei/Ur^ to 
fufFcr him and his ailigna to enjoy a benefice for 
twelve yearsy and the leflbr to ferve the cure himfelfi 
In which indenture there Is alfd a covenant, that the 
* r ^ 7 1 • a* 1 leffor (hall dO no aft whereby the benefice ♦ (hall become 
void during the faid twelve years. Alfo there was an- 
other covenant, that one Cofve^ a farmer of fome part of 
the tithe, (hould pay annually for fevcn of the faid twelve 
yearSj to Heijier and his afligns, eight pounds* And for 
the performance of all covenants comprifed ifi the indeh* 
Co. Lit. 44, 45. ^^^ Qjj ^Yit part of Evant to be performed, he was botihd 

to Hetfter in a bond. And in debt upon the bond, EvaHs 
pleaded the indenture, and the performance of the cove- 
nants thereof until the twentieth year of the reign of her 
Mo. 641. Majefty, and that he in the laid year departed from the 

faid benefice, and was abfent above eighty days in the 
faid year, faying generally, t!hat he well and faithfully 
had fulfilled and kept *all and fingular the covenants on 
his part to be fulfilled and kept, accordingly to the form 
and efieft of the indenture aforefaid', until he abfented 
himfelf &c. as above ; without any exprefs averment that 
[Com. dig. Pleader Cave paid the annual rent of eight pounds during the 
c^^l^^i^%Z' Buh ^^^^ ^^* ^"^^^ ^f ^^ ^ »^ implied in the general plea 
Ni. Pr. 165.] ^ above, s^ on his part to btfulfilbd? and holden per Curiam^ 

that it is. Alio to the negative covenant above, he did 
not make any anfwer, ut oporut Sec. And upon the plea 
J ^ the pliintifF demurred, ^u^erty Whetlier the bond and the 

[3. Bac! Ah. from 368. indenture, and all the covenants above are merely void 
TcTO Rc^^^^* ]*^' *' ^^ ^^^ ftatute of the 14th above ab initio, or only after 
the abfence for eighty days and more faj 

7riji. i2#7a^. C, B, in tfic arg:umcnt of Norton and .^j'm*s cafe, Nicholas JufKce^ was of 
opinion that the covenants aiT oiily void within eighty days, and he ought to plead perfonoance 
until that time. [This cafe is reported Mo. 856! Hob. la. 1. Brownl. 65. Se Godb. an. buc 
this point not memioocd.] 
~— — — ■ — * ■ ■ * < 

faJ In the old hand in the copy of 1 e; 91, " <3> mf/mf valieiitie que Leafes per les pardi 
in the MiilUle temple Library, (of which ante *« de 1-4. El. cap. w.tt tiels Lfafes enrounitr 
71. b. note (aj ) tlie following words are «« leforpide 13. £/. cap. zq font expreffment 
added, <• ElfernbU que ihjont a touts intents ** fout vOieie immeJiatemfut apres tiel ahfeace.** 

Elmc's 



Michaelmas Term, 22 & 2 j QUCen Elizabeth. [373* »• J 



Elme's Cafe 

(i3)T^ENANT in tail in ancient dcmcfne of frank if In indent dcmcfnci 
tenure, difcontinued the entail by fine with "^^^^ of"formcdon be 
warranty, there levied upon a plea of covenant according J*Hcre1li*i LlT'thrcu^ 
to the cuftom of the manor, which is without proclaxna- torn-, tndifthat judg. 
tions, and yet by the cuftom there, is a fumcient bar to that court ihaii only ad- 
the entail. And this is pleaded there in a writ of right ttftoAllt^'hlfaiSl!^ 
clofe in the nature of a formcdon» brought by the iffue ^^^*- Bot whether the 
in tail ; and upon the faid plea of fine and cuftom the de- ed that caftom— f«. 
mandaat demurred in law ; and judgment there given for '• And. 71.8. C. 
the difcontinuance and againft the demandant ; and now ^^" * ^^^' ° * * 1'^ 

o N ^ 11. H. 7. Cro. 9. Go. 

he hath brought a writ of falfc judgment ; and excep- Lit. 60. b ?7.b. 115 a. 

. 1 r- 1 • L r ^ ' ^O. Afl:9.44 E. 3. 37. 

tions taken by Fl£T£WOOd to the writ, becaufe the writ ,. Hob 47 f. Nat.iu 
of right wants thefe words ''little and clofey'' which arc oy.'Ji3^,J/.t*'' '^• 
words demouftrative of andent demefne ;fed non allocatur^ 
becaufe they are not words put in that writ, but only > 

tbatjujllj and without delajf and according to the cuftom «/ the 
manor you do full fight. See the Rigifter [fol. 9>] Alio f.^Jj'^g'*^^ *• f 5«' 
the writ was affumftis tecum quatuor militiius de comitatu cro. 44. 14;;. Bm. 555. 
tuo &c# and in the end, p& quatuor kgales homines ejujdem *f*^* 3- 38- 5- ^A"- 9- 
curi^ &c. And this is the form of the Regijlery therefore aicieniTemcfnc. 
non allocatur. And afterwards the error was affignpd in J3!!l^7,^73;^'',\^'^ 
the point of the judgment above, becaufe a cuftom or 34^* 
prefcription is deftroyed, and does not prevail againft a - 
ftatute made within time of * memory as the ftatute d!r « [ 373* b. 1 
thnis c9n£tionalibm is. Alfo another error was afligned in 8. h. 7. ^ b. g. H. 6. 
the bar, becaufe the tenant faid that the manor was of the l\^'''^Ant%Imfi^^c 
dmefm of the Lady the Queen, without faying ancient de^ *4- »• E. %, F. Au»c 

/ ^ , ^^ .^ '_ ^ . „r « « demefne 14. 13. b.n8. 

mijne. For the firft point fee «fr E. 7, fo. 37. in Waftc* & 7 H. «: 32 a. 35. $. 
♦ jy, 8., fo. 35. & 19. H. 6. [64. b.] at the end of the cafe com7<5. ^^\%^.X- 
of the reftor of Edington^ by Fortescue, that lands in "• ^' ^f'/g.^g ^ff, 
ancient demefne, as London^ which are cuftomary, are not «5- 5- H. 7. «o. u. H. 

1 , . rt ,. . » , ^ , 7.*'.7H.6.35.b. 8. 

bound by ftatutes nor limitations, becaufe the tenants Co. 129,7.^7. 10. b. 
and inhabitants there arc not contributory to the ex- l'^\Xi!\ff, ^l' ^^' 
pences of the Knights in parliament &c. Alfo lands of [4. inft. 2*70. Hob. 48. 
ancient demefne are not extendable by execution of a ^^^'^ 
ftatute merchant or elegit. E. 15. E. 3. 10. ^Fitz. Jb. Tit. 
Execution 62*] & 7. H. 7. [10. b. pi. 2.] fubpoena, & i8. 
Lib, Aff. 17. [24.] a cuftom to dcvife land devifable in 
mortmain, is not taken away by the ftatute of mortmain,; 
4M 4 or 



t 373-^-l MichAciiiias t'errt, 22 & 23 Qucch Elizabeth* 

\yuc ante «s5.pl. 3.] Or Je vns religo/ts* And this hath hitherto been holdea 

Aunc.dcmcfn-37.29. Lonhrijjine licenua\ yet Hilary 30* £. 3. 10. [5. a.] a 

general ufage or prcfcription to chafe a diftrcfs out of the 

county &€• was taken away by ihe ftatute of Markbndgep 

t^f. ^j.r.lt 7.20. t». C. 5. L52. if. 3, c. 4.] prohibiting it. Note, If the ]xiiAg^ 

QoW i.K<LXh,%%%. Dacnt ftipuld be revevfed here, the plaintiff Ihall not have 

a. Bum. 190. a. Ro. judgment here to recover feifin qf the land, which is an- 
Abr. 47». Mo. 94. J ^ ^ > 

cient detnefne ; but only that he (hall be reftored to his 
Qcnk. c€nu fol. 87] aftion &c. which will be adjudged there according to 
their cuftom above* SimU ♦ 37. Lib. Jff. 4. 

Efjfi 1. Car- B. R. ^CroXar. 9.] in ejrWone firmae, that ancient demcfnc is a good pica after 
i.niparlance. [Auce 210. b. in marg pi- 27 i. Com. dig. 5. ^i]. 



In di-bt on bond againft (i4)'r\EBT againft the niece as coufin and heir to the 

it, but (Lews that a*^-re- unclc^ the obligor. The defendant confefled 

Sm A'lf '^'If ^^'^ b°°*^' ^1 '^ ^"* ^^^ »»»« •^^l^i-'g i° fec-fimple 

that Quando aceijent, dcfccnded to hcf bcfidcs z rcverfion of thirty acres o( 

and a fpccial writ to ex- n • n • 1 

tend the whole land. marih in S. in the county &c. after the death of fudi a 

Rpi. 4. 5. 34. H. 6. Q^Q &c. The plaintiff may pray a fpecial judgment upoa 

Ab. 70. Supra 368. a. this confcflion, J. that he Ihould recover the debt and 

43 E* 3*38' 9* b' ti! damages of the aforefaid reverfion, to be levied when it 

R 4. 20. a. t5 E. A. fjj^u fall in^ An J a fpg^^jgl ^rit lb all iffue to extend th* 

1 1. a. ijy. 2. 1 1. 200, * 

Finch i8«. pidw. 441. tvhole thirty acres. And it feems tliis was the law before 

r Co. Sir Will. Her- , ^ / «-> ^ . ., a 

fcrt's eafc. 7. E. 6.81. the ftatutc of Wejimtnfitr 2. c. i8. 

a. 2. Kcble 606. 

ts. Coax dig. 213. Canh. 126^ 129. 3. Bac. Ab. 33. 2. Black. 1239. i. Br. Ch. Ca£ 244«>-i464 



Shelley's Cafe. 
uf. t^nm in tail gene- (1 c)npENANT in tail general made a leafe f6r a term 

jral, has ifljje two font ^ ^^ X, ° 

i?. and c— 5. has ifTtte of years, and had iffue two fons; the eldeft had 

leaving h[s wife cn^ ^^^^ ^ daughter and died, his wife being enceinte with a 

wj^min "^cov*?*"" to ^^"^ ' ^^^ ^^^^^ during the term covenanted by indenture 

hiiftfcif for life, re- with A. and B. to fuffer a common recovery with one 

mainder to X). for 

years, remainder to the vouchcr; which fo donc fliould be **to the vife of hixnfelf 
Lt'toThc\1i;fmak^^ " for the term of his life, and after his deceafe to the 
their bodies, and dies. <f ^fe of the fald A. and B. for the term of twenty-four 

Afterwards B*% wife is . ^ 

delivered of a fon j he ** years, and after the term t6 the ufes of the heirs male 
(7. took bf dtfcent un- *' of his body begotten, and the heirs male of the bodies 
uHiewa^boriH 44 ^f ^^c heirs male begotten.'' The recovery was fuf. 

fered 



Kfichaelm^ Term, az. fe 23 Queen Elizabeth, * [ 374- a. ] 

fcrcd accordingly, returnable on the odave of Su Michael^ ifthcrecoverer die after 

' J. on the 9th day of O^cber^ on which day about tfec fixth fore^th?recwry «e- 

hoor in the morning he died, and a writ of babeft facias '^^^^,^ ^^^^ J^^ 

fnfinam was awarded, and returned fcrvcd. And after- «gaiQft ihe ioie in twi. 

wards the fon in venire fa mere is born. ^0re^ Whether Jj^**,' IJ' '^ 

the uncle, * or fon, or daughter (hall have the freehold, [»• And. 69.] ls.c. 

rjenlc cent. 6. I 

the inheritance of it during the term. And in the fol- c. 40. '^ 

lowing term, it was refolved by the opinions of the Juf- 3* Co. 61. t. ao, H. 6. 

tices of both Benches, and the Chief Baron, that the fon^ KcIk 299. 

I. the poftbumous, (hall have the land, as the neareft and 

eldeft heir male ; and that feems alio to have been the ^ , , • 

,.,,-, ^ ,./-.. M A 1 Coke 103. B. 9. H. 6. 

intent and wtll of the creator of this fpecial tail. And 14. a. b. n.c. 303. 51. 

the uncle cannot have it as purchafer, becaufe he is not i>ine^'6if ''7.^h"1^ 6.' 
heir of the body of his father, for the daughter of the ^'^TL- 49- '°- ^- ^' 5- 

gt » * . « 33. E. 3. Entry conge- 

eldeft fon is heir general; therefore he is not heir male of able 51. 
the'4)ody of his father to purcbafc, unlefs he was as well str^^^is? end tee' ^fr! 
heir as male, which he is not ; but he took by the limita- J^*'«; c^^ilT' 
tion of the faid entail by defcent until the fon was born> »• Teim Rej). 630.J 
Wherefore &c. 

Alfo all the Juftices, except Peri am and Dyer, Plow. 14, a. h. e. 4. 
tiiought that' the recovery is executory againft the heir cq. 88. 
in tail after the death pf his father : and this appears by* [CruifcRccoreries 1 jc. 
the opmton in ManxeWs cafe, the iaft cafe and folio of c 3 . p . 2 .j 

Piowi/en*s pommentariei. 



Gerrardc q. t. againft Worfeley. 

(i6)ClK Robert Worfeley feifcd of certain land In fee in A kafe for years by 
the county of Yesk^ having iflue two fons, the Iludedrtbeii^d^anS 
eldeft miilier. the youngeft, baftard, covenanted by in- ^ *^ diiT'ts wiSa 
denture enrolled in the Chancery, with his eldeft fon 32- ^•8.0.9. 

, ^ « r •! •/• Confidcration of nalural 

and two Qthers, ftrangers, to convey the laid premiies to afieaion will not raife 
the faid two ftrangcrs in fee> before a certain day, to the ^ "^" '^ * ^^^'^' 
nfe of himfelf for term of his life, and after his deceafe I;^"^^^?'„ ( s. c. 
to the ufe of the eldeft fon, and of the heirs male of his ^^ ^ , . 

. - . - [Ante 74. b. pi. 1 9.] 

body; and for default of fuch ifliie to the ufe of the faid ^endl. 113. f. Mar. 
baftard-fon (calling him Hicbard Worfeltfy his baftard- ^^6 "^'i^cb'zes ' 
fon) in like entail 6cc. And further covenanted and 
granted, that he and all other perfons who were then feifcd 
or might be feifed &c. fhould be and fiand feifed to the 
faid ufcs and intents^ and to no other ufes or intents: ^ 

and 



C 374- a. ] Michaelmas Term, 22 & 23 Queen £lizabet3i« 

and that If any of them to whom fuch remainder or uCe 

I Ca S3, 84. 86. was fo limited (hould make difcontinuaoce, or do any 

other a£t or prejudice to any of the remainders, that then 

his eftate and intereft fhould ceafe : and then the faid two 
Flow. 404. 

ftrangers and their heirs (hould ftand and be feifed to .the 

ufe of the next in remainder, and of his faid heirs, to 

whom the next ufe of the inheritance is limited &c. But 

no eftate at any time was conveyed to the two ilrangers^ 

or ufe altered, but only by the faid words of the inden- 

ture* After this. Sir ^oi^rffurrcndered, and granted all 

L 3/ 4- •^* J ixis eftate and intereft to the eldcft fon and his heirs: the 

eldeft fon levied a fine with proclamations * executed ; 

the baftard pretending title and right of entry for the 

t>f. 7- JL 102. 1. 18. E. faid covenant or condition broken, after the. five years at 

H.V.i".*^^*^*'^' Cbebnsfordm EJpXy without entry, made a leafe for the 

[ft. Wiif. 45* Dougi. term of feven years, to the intent to try the title in. an 

485,486] §J4^iQHi firm^9 Sir Rohn and his fon then livLog* 

14. Aff. 10. N. KTic. ('?) ^^^* Whether this be within the ftatute of buy- 

Error. t©. 257. nu. 12. ing of titles [32. H. 8. c. 9.] (for it was demurred upon 

evidence to a jury of Effix^ where the iffue was, that 

Noy2c.2Q.E.3.i4.b. ^^ defendant, s. the Icffor did not demife againft the 

*form of the ftatute;) for which an information by bill 

was brought in C^ B* by Gerrarde againft RUbard 

[Mo. 266. ace.' bat Ca fforfeUy the baftard, within the year after the leafe made 

tpiry th'cdiie.*jI*Bac. bj ^^ pretender of the title, s. Richard the baftard. 

^•^•5s6J ' ^^ Andby the opinion of all the Juftices, the plaintiflFonght 

to recover : and this leafe is within the ftatute, according 

to the opinion in Rartridgft cafe, \flaw. 77.] 

[Vin. Ab. Btdird (P.) And alfo all the Juftices, except Periam^ held that 

t3.*^'^. Bac!*Ab.^363.' the ufe could not be carried to the baftard without ex- 

Co. Lit. 123. note (8.; J nr^ffi ronfideratinn, keraiirp fVie chnfideration in Iftw 11 



Fldw* 307. b. Dy. 3. 



prefs confideratiouy becaufe the cdnfideration in law is 



34S' 3(3- 2* kcb. 523. not good and legal, becaufe he is not of the blood of the 
Co.'i*<!^;i3^S."*' *' father, b^it in law a mere ftranger&c. Alfo, that the 
title of the baftard to enter, if any &c* is barred by the 
fine by hii^ nonclaim &c. Alfo, he is not the next in re* 
mainder, to enter for the faid forfeiture, living the fa- 
ther &c. who hath a new title come to him. ^^ttt 
thereof, becaufe it feems that the entail in the father is 
in abeyance. 

(17) Note, That in the written book there is a remainder limited to the heirs of .the body 
of the fath.r after tlie death of the elded fon without ilTuCy and after that the remainder to the 
baaard ioa as before 

Hilary 



[374. b.] 

Hilary Term, 

25 Queen Elizabeth. 



(18) A LEASE for years is made of a farm with a, demifctht grantetii^ 

rS. divers clofes thereto belonging, by the words ^^^1!^^::^^:^'^:: 

dimktb^ granteibj and to farm, Utmh lie. togetber with all ner of timUr trees, g* gat 

/ , /. . f 1 ' •^^^ excepted;' jet rhe 

Ofia all mamur 0/ timber'Woodf underwwdy and bedge^rows leflee inay not fell tim« 
ibermnto afpertaihingy (except ^ and always refervtd, all manner ^* 
9/ rnat oak% growinr and being in one of the clofes (by name) a^. a. Hob. 234. Mo. 
andabosii the farm-ijoufe), to have and to hold tbojatd farm and e. 79. a. n. E..4. 8. 
chfes with their appurtenances to the /aid lejfeey bis executors, ^^^l^L^^^'ll^' ** 
emdmjfignsf for the term of twentj^one years, rendering an an* 
mud rem. ^4ne Whether the Icffee may cut down and 
fell the timber trees not excepted, without impeachment 
of wafte, or not? And it feemed to Dyer that the de- 
fendant may well cat down and fell the timber trees not 
excepted, by reafon of this word ♦ gremt of timber-woods ; * [ 375. a. 3 
thd alfo by the meaning of the exception of great oaks 
&c. And alfo the habendum which is the limitation of 
the term of years, fays nothing of the timber woods &c« 
wherefore &c. But Peri am, Wyndham, and Meade, Hob. 3*29. Mo.' 831. 
contra: and according to their opinion, judgment was [Shcp. Touch. 91.] 
given againft the defendant, 

(18) One by his deed covenoMts andgratits to his leiTor and two others, and each of them, 

that he Tvill furrender bis term at Michaelmas nextenfuing. And Snigg moved, that this 

' ihall be a prelent furrender; but thrve Judges, that it is not $ for they faid that theie words of 

granS being with the other words of covenant, are only words of covenant, and ihall be fo 

taken as to the words. Trm. 23. EiJz. C, B, ^ Parfon'% cafe, 

Mich. i,(>.ELB. R. A copyholder who hath common in the wafie of a manor covenants and 
grants to the lord of the manor that he may inciofe part of the common and keep it in feve- 
ralty, abating hit cattle in the common as it ihall be agreed between the commoners of the 
faid wafte. And it was moved, Whether this (hall be a grant of the common by reafon of 
the vtar^gram T And by WrAY and Clench it is only a covenant, and this worA grant 
cofflbg wKh the word covenojtt, fliall be taken for a covenant. [Ante 273. a. pi. 34.3 



Whalley's Cafe. 

{i())j^iCHJRD TVHALLET, Efq. in the eighth year of AfGfc miy beidjourn- 
the prefent Queen, brought afiife againft divers ^ I^pie^dTand whca 

* tenants afterwards taken in 

(19) See Croach and Hqyne*t cafe, E. i. Car. B, JR. fo. 67. [t. Jon. 66. Lat. 57. Noy. 76. 

Godb. 407. 1. Rol. Rep. 352.] for the whole cafe. And Trin. • Car, «^ Metcalfe and 

^nglye'% cafe, which is entered Eaft, u Car » Rot. 951. za^ Heydon ^Vi<^L Shepherd* % c^Sc, la. 
Jac. Cro. 341. Co. Plac Coron. fo. za. 

22. R. 



[ 375* *• ] Hilary Term, 23 Queen Elizabeth. 

tbc proper county, no tenants of ErmtJleJ^ and recovered by.verdift : and aftef* 
c^TiorsTs ncccflTary?" wards thcy brought a writ of error in B. R. and aiBgned 
t^Teftc^'f 'ih'cXU" *^ ^"°"' ^" ^^^^ ^^^ Juftices adjourned the affifc into a 
tar/Kra recopiitorum is foreign county for pleading, and there it was pleaded 
On error from B. R. in to the ftflife : and afterwards the affife paffcd for fVbalUyf 
}^\\cl7zrr^\^}^l Without any writ of refummons of the affife firft awarded, 
the record and atran- j\nd Ae fecond error was, becaufe no place was in th^ 

icnpt ; bur when exa- , a • f\ 

jnincd, the traofcript teflc of the Writ oi habeas corpora^ s. &c. But notwithftand- 
«ord i/rcmanded. * "^ i^g this, thc judgment in the affife was affirmed m B. Rm 
pa^nament*'ma"'b^ rl- ^^^ ^^^ ^^ *** prefcnt feffion of parliament, thc tenants 
turnabic at ihc next fcf • fued another writ of error upon a petition figned by the 
Icnk. c. 6. c. 40. s c Qs^^^j ^^^ thereupon f in the tertHf the roll it/elf of record, 
[Booth real a^ion 279. and alfo a tranfcript in parchment were brought by 
t^Bac"!' A^ %^J/a? Wray Chief Juftice, into the upper chamber in parUa- 
Crompt. |,rac. 389.] mcnt; and being there examined by the Court, tfaeToU 
^'wp. 8«. Doug. 352! ^^^ remanded back into B. R. and thc tranfcript rc- 
■®^*^(3)j mained in the Court of Parliament. And there, upon 

1! Roi. Ab.*745? y'-V. affigumcnt of the flrft errors, and five more, zjcire facias 
I.H.7. 19. b. .^^ audiendum error es was awarded under tefle of the Queea 

S» 19^- zg2\n^ ff^aUe^y returnable at the next feffion of parlia^ 

mcnt. . 

22. R. 2. fol. 3. Hfjdl€we*% rafe^ Pari. i.R, a. meinb.' 3. A6k a 8. i%. R, a. A£l 19. a9. 

;?. 3. Aa 26. 

Note, That in Mr. HaciwelPt Book of the Parliamnit, 17. R. a. between iheeta 13 and 14, 
we read, — Note, That in all cafes where a man for error in J?. R, requires thc reverfal of a 
judgment by paiiiament, in his bill he ought to ihe\v fome fpecial error upon which ^/dre 
facias &all be granted. 

t Orig. ^fur ceo U ime et rolle m de record. . 



Eader 



* Eafter Term, •[375-b ] 

25 Queen Elizabeth^ 
beginning on the twelfth day of AprlU 



(20) A LEASE IS made for term of life, rendering A, nnVn a ifafe for 

"^ rent; the rent being arrear, theleffor made his ^L]"^t^^^X\lt^ 

executors, and died feifed of the reverfion, and that de- ^"^^" m*y, ond«- 3*, 

'. ^ ' ./i . ^- 8. c. 37. dirtram; or 

fcends to his heir. Whether the executors may diftrain fuc ft* arrears incurK* 
for the rcnt-arrear in the life-time of the teftator, or ^ ,. 

Co. Lit. 126. b. 4. Co. 

have a writ of debt ? becaufe the ftatute 32. H* 8, c. 37. 49-44.E. 3.43. Raft, 
by the words feems to extend only to rents in grofs &c. Execute 1 12^. 4. e. {. 
in fee, fee-tail, and for term of life, and not to rents in- ^^^ ^' ^\^*y 
cidental to reverfions. See the intendment of the fta- N«t. i2i, d. /i. h. 6. 
tute. But it feems by 10. /f. 6, [11,] & <j» 37. i7. 6. fo. 'B.[{. ^^. a* 45] e/^ 
30. that an aftion of debt by the common law lies for J^^"^' ^'' 

r 1 1 /-=-i- i-i- r 1 I 1 r 1 [Por the learning Tjpott 

rent relerved upon a leale for life after the death of the this fubjcd, fee Mr. 
leffor, by the executors or adminiftrators. And divers Li^^i*62!*a/^id (i.\7« 
thought that the faid cafe fhall be intended within the 5^--^- X'"' ^^•?^} 

o (S. b) 2. Com. dig. 636- 

purview of the faid ftatute of 32. H. 8. i- Lord Raym. 17,. 

And now 8. Ann* c. 

Sir Francis Knoles' Cafe. 

(2l)jP. JB. in the firft year of the prefent Queen de- Before 13. £/. c. 3. tiw 
parted beyond the fea with liccnfe of the Queen for 'ofYfu^!ve^(fciwdfoT 
certain years; after the expiration of which, s. in the r;„V;"7ere::Si:;ed' IV 
fifth year, the Queen fent him a privy feal to return ^" P"^y <^a'.) fw > 
tipon hi^ allegiance, which he received, but did not re- her bands. Afur that 
turn^ but adhered to her enemies, whereupon a fcizure f^zeruagaf/,ando^c 
was made of his wife's lands : and in the eighth year the « ^^^ fttw^a grants a 

° ^ copyhold, this is void, 

Quecti granted a manor, parcel of the (a) lands, and all for the ftrit patent rc- 
thc profits thereof by patent as long as they Jhauld remain in pat Jntce^"" alone" may 
her bands. And afterwards, by the aa of fugitives, by 5^""'' ^""^ *""' 



(a) In the old hand-writing in the copy 
of 1C92, in the MMle Tcmp/e L'lhrsiry (of 
^ich ante 71. b. note faj theie is this note: 
** Semble per c£o cas ct per )e cas del Duchefs 
*Mc Suffolk fupra a. Eliz. 177. que forffei- 
^ tuif des profits dcs tcrrcs de fugitives fuit 



** devant 13. Eliz. uncore que ils avoient h'- 
** cence (ils ne rctorn quand un piivie feal fut 
** mis a eux. Mes qu»re per quelley Icur 
** terres, car le ftatute de t . R. 2. done fi )lc- 
*< ment forfeiture des bieas. v. x. Eliz. 165. 
" ct 13. Eliz. 296. 

liccnfe 




C 375- ^' ] Eafler Term, 43 Queen Elizabeth. 

Iicenfe or without licenfci made in the 13th year, c, 3. 

S. C. the forfeiture of all their lands and of their wives lands 

was given to the Queen during the lives of the fugitives. 

p7- 176! 'i28.^L"i'7t. And by the aft. of the 14th, [c. 6.] (becaufe fome wcrfe 

?!V L^o^'n/i^oraiSh ^" ^^^^' whether the Queen might make leafes, or grant 

Fugiiivcs 1. 2. copyholds, or ufual wood fales of the lands, or only take 

the ordinary profits as they arife as the vefture of the 

lai;id,) it is cxplainedand enaAed, that during the time of 

the Queen's title fhe may demife and grant copyholds^ 

and ufual wood-fales, and all other things to all ii\tent» 

and purpofes, as tenant for term of outer vie legally 

_ micht. After that a new feizure is made by the Queen* 

Si.E. 4. 46, Dy. 62* ... ^*" 

and two ftewards appointed jointly by patent ; and the 
one held a court by the confent of the other, and took a 
furrender, made into the hands of the Queen by a copy- 
holder for life; and the fteward granted it to three others 
for the term of their lives. Firft, Whether the Queen 
rBiitVrJi*-6 b. 1 by either of the two feizurcs had poffeffion, and might 
ante, in margiuf.] hold a Court after the patent as tenant, qr but as pernor 
of the profits only ? Alfo, Whether a grant of the eopy- 
4. Ca 23. 14. Mo. III. hold above be good, or not? And at length it was re- 
folved, by the opinions of the two Chief JufticeSj, the 
Chief Baron, Baron Shute, and Mbade Juftice, that 
the fecond feizure does not give any other or better feifla 
in the manor than the Queen had therein by the fir& 
♦[376. a,] feizure, notwithftanding both the faid *ilatutcs; and 
therefore confequently the Court holden by tlie Queen, 
and not by the patentee^ is void, and the copy alfo for 
the caufes aforefaid : and fo it was adjudged lA (he Ej^^ 
chequer in this Term for Sir francis Knolls. 



11. EL c 8. made to (22)Ai|EMORANDUM, It was greatly doubtfd by 
^Tfr'lm tXsnl^ltTid many. Whether the aft of the 13th of the pic- 



in 



t!^J^¥:'S^, fe«tQaccn,c.8. againft ufury, be expired by the la 
hoiucniomeanthefiift feffiou of parliament, or ftands at this prefent time i 

fcflioo of a new parlii- ^ . '^ i #- • « i • r f « r* » • « 

Hicnt, ana not the next forcc, the words of the aft bemg as follow, " tbn aa to 
JhSl^'ia Wng^^""'" " "«''"«' ""^ «ii«r^Ar the fpace of five years nexi after the 
[Jcnlcc.6.c. 34.S.C.] " end of this prefent parliamenty and from thence uHtil the end 

Raft. TTfory 8. a. Cro. « of the firjl fefluin of the parliament then next enfuing.^* The 

678. Rol. contiD, 398, ^ J J J u t r j ,*• 

414. . parliament of the 13th ended m the lame year; the nyq 

years thence next finifhed in th^ i8th, in which year the 

fespul 



Eafter Term, 23 Queen Elizabeth. [ 376. a. ] 

fccond feffion of the parliament, begun in the 14th year^ Dy. e26. pi. 37. 9. c«. 
was holden. After which fecond feffion of the faid par- mo. 366. L 2o7. ^ ^' 
liament, the laft feffion of the parliament of this twenty- 
third year is the firft feffion of parliament next enfuing oy. i^ y ^^ 
the five years : Whether the words, next enfuing^ have rela- 
tion to the next feffion, or to the next parliament ? And 
it was holden by the Lords of the Council and the major 
part of the Judges, that the words ought to be referred 
to the next parliament, and not to the next feffion, which 
is not the fubftandve, (a)buttbeparliamintis tbe fubjiantlv^ 
And principally the better conftrudion is to be made for 
the commonweal; and it is declared by proclamatioa 

to be fo taken* 

• 

(a) Thde words in ItcUics are kfc ont in tbe later editioaii but are found in that of t<592« 



(^3)X^ 



^HERE was great contention this Term, Whe* Error does not lie im 
ther a writ of correfting errors will lie upon a cinqae^Po'rts ; 'b«* « 
jadgment given at Rjtj which is a member of the Cinque [tlCTt^w/T*^rt!c Urd 
Ports, or in any other of their towns, returnable at B. R. Warden in the Conn of 

Shcpwtiy* 

at fVeftmififter^ x>x in C. A by writ of falfe judgment, or ^ ^^^ ^^^ ^ 

not. But becaufe no fuch writ could be found in the '07. 30. h. 6. 6. li, 

n ./• . • r t 1 /- 1 ^ Cinque port* 46. 

Rfgtjiery t wr in any of the precedents of the Courts 

aforefaid, the Lord Chancellor B&omeley, by the opi- . 

nion of the Chief Justices of both Benches, denied to *• inft- 557- 4 J^nft- 

grant fuch writ. And it was faid, that by the cuftom r 3, *(^^ ^^^ ^ 

and ufage of the Cinque Ports, fuch falfe judgment fhall >Vo«>*» inft. 513] 

be examined before the Lord Keeper, or Warden of the 

Cinque Ports, at the Court of Shepwayi and if it be falfe 

it fhall be reverfed, amd the mayor and jurats who gave 

the judgment be fined, and the mayor put out of his g ^i. 4 l o. 14, vu 

office. Yet fee the Book of Diverjity of Courts^ that a ^- 4*- 

writ of error lies there, foL 2. [at the end of Hornets 

Mirror edit. 1768, fol. (288.)] And 5rwi^ agrees; and 

this cited in title Cinque PortSt [pU 25.] 

^Ong. nunc. *[376- b.] 



*(24)VT0TE, By the opinion of the Cotrt, that the The Jufticr. of N}fi 

1^ Trt. r-/«'i_ r jc ^ ^ t Prwi may dire£l a /fl/ex 

Juitices of mji frius have fumcient warrant by ^ cirtumjiantibus to the 

the aft of 33. H. 8, [35. H, 8. c. 6.] to grant a taUs de J""; 

arcumflantttus directed to the coroners for favor or affec- rors 17. 36. H. 8. 6. 
• tion 



[ 376- b. ] Eafter Term, 23 Queen Elizabeths 

tion of the fherift, by the ifrords, « that he or they to 
*' whom the return of the taUs (hall appertain, may 
«^ make return" &c. 



Windham againfi Windham. 
One iitving bought a Aj) A MAN havine lately purchafed a houfe in ZX of 

mefuagc iit D, of r. C, ^ ZX rr-r ^ j , . 

makes ^a feoffment by Tbomas Cottofi^ and havmg no other houfe in Z>, 

e^/e.^iVA thtrm^f- ^^^ *^^^ o"ly> made a deed of feoffment thereof, by thefo 
take does not vitiac ^^rds, s. the mejfuage lately of Richard Cotton in D. (which 

the conveyance. ^ ' . . 

I. And. 58. S. C. is falfe, there being no fuch Richard Cotton owner there- 
Co^88'4. 00.^"% Hob. °^' ^^^ ^- ^^"^»)» with a letter of attorney to make li- 
171, 169. Dy.80.291. very, as if he was perfonally prefent, which was done 

Bacon fo. 16. ca. 24. ,. . « «t i • ^ » , ^ . , »-«. 

ante 50. pi. 6. 2. E. 4. accoramgly J and all this matter found by fpecial verdiA 

io! Aff:\ iS^A^. 38.' *^ ^^^ affizes at Norfolk. And holden by the opinion of 

• 9. H. 6. 53. 3. Leon, the Court that the feoffment Is eood enousrh, notwith- 

i;^7. 3. t Cro. 603. , o o » 

Gouidib. 23. Cro. Car. ftauding the falfc demonftration of R* for T. Cotton: for 
rJu ^ 1^ 1^' .r if the name of .R. 6r 71 had been omitted, and a fpace 

[Sbcp. Touch. 246, *^ 

«47« Com. dig. Faitj left for the chriftian name of Cottony that would have 

(H.) 2. Mod. 3.] " been good, wherefore &c. And fo the name apd firnamQ 

of T. or R. Cotton are idle and not neceffary ; but tho 

word fnejpiage^ with appwrttnancts in D* is fufficient in thia 

cafe. 



iftenantintaiifuffert (a6)'T^ENANT lu tail fuffercd a common recovery 

ircovery and die before X . - , , . - 

rxecutioQ, it may be With the common voucher to certain ufes com- 

iruii?*^'^"^'^'*'''' prifed in an indenture, and died ferfed before execution 5 
Coke 94. a. 10. 38. a. and thc heir in t^il entered. Whether the recoveror may 
19. K. 3.° 26. ^^o.^^! enter, or have zfcirefaciat ice t And in the next Term, in 
361. b. Mow. 14. b. 29. ^^ affembling of all thc Justices of both Benches, and 

Hi o. 3c. a. ,0. rt* 4* <7 -/ 

f2. b. 3.C0. 33. I. Co. Manwood and Shute Barons of the Exchequer, (ex- 

88. 3. Keblc 699. r,r J T* N •. n J Vl Ai 

[Supra 35. pi. 28. 374. ceptmyfelf, and Periam,) it was refolvcd, That the 
a. pi. 15. and Cruifc on recoverv Is executory for the recoverors againft the heir 

Recoveries 13 59 zco.l . .. *; ^ _ ' ' . , * * i , • ,/-, 

in tail, by reafon of the recovery in value. And this alio 
appears in Manxefs cafe to be the opinion of Moun- 
tague and other Juftices in the the ftar-chamber, it^ 
■ Piowdgn^s Commentaries, /fl/i# wkim^. 

(26) Nota 4J9. E. [3.] 23. 48. £. 3. 20. Af/V^ 3. Jac. B. R. Per Curiam, where one hath 
judgment to recover^ if his entry be lawful, he may enter wiihgut fcirefacioi, and without 
fuing out execution, [aate 35. a. pi. 28.] 

Trinity 



Trinity Term, ^-'-^'^ 

25 Queen Elizabeth. 



(27) A MAN feifcd of a rcvcriion dependant upon an A retreri^on is grant«l 

Xjl eftate for a term of years, determinable with u cum «cciX//Awentj 

the life of the leffee, granted the revcrfion to one, ha- S^SSJ™ i*oL« 

hendum li tenendum that reverfion for the term of his life, *"*o poffcflion. 

by thcfc words ; x. when by death, furrender, forfeiture, [^' py/^Js. pi. 47.^^ 

or otherwife accideriu renderins: thereout annually cum 9- 49Eliz.pi.ii.c. 3. 

° rr Cro. 313. R. 112. 2. 

rtvtrfio fradiQa ut prefcribitur accideret 20/, The Icffce Mar. 1 18. a. la E. 4. 

attorned, the rent-arrear, the termor died, the grantee h.^8. Br. AtiorncmcniK 

entered, and for the rent-arrear in the life of the termor ^'- ^i- «• 8. 46. b. 
*the grantor diftrained, and made avowry ; upon which L 377* ^* J 

cafe the parties demurred. And in the next Term, with- ^.x^^iAiz^yU^.t^s. 

out any argument, it was refolved clearly by all the Juf- I93*- Co. Lit. 47. a. 

tices. That no rent fhould be paid during the life of the r2.saand.166. 2. BUck. 

termor for the refcrvation, which is to be intended the '*3^' *°^'-* 37i- b. pU 

5.] 

moft ftrongly againft the refervor : and this, cum reverjk 
Qcdderety (hall be expounded when pcjpjjion Jhall accrue to 
the reverfion ; before which time the grantee of the rever- 
fion hath not any profit of the land for his rent &c, 

(27) MicA. 15 & 26 El/z. C, B. A Icafe was made to three for their lives, and afterwardg 
the kOTor, reciting this leafe, grants to another a Icafe for forty years, to commence after the 
fnrrendcr, forfeiture, or death of the leflees for life, or of either of them i and afterwards one 
of them dies; and it was moved, at what time the leafe fliould commence; and agreed by 
the Judges, That this gran^^ Ihall have cle£lion, whether he will that hi» term commence 
after the death of the one leffee, and make the others attorn to him, and then he (hall have the 
rent referved ; or he may eleft to have his term commence after the death of all, and then he 
fliall have forty years afterwards : but if he make his cleftion as above, then it may run out 
before tlie lives of the two tenants for hfe. [ante 3 1 a. pi. 89.] 



(28) cCIRE Facias brought upon a judgment in a writ of After judgment in an* 

^ '^O . o r J o . -n^ nuicy for exercihng a 

annuity, granted for term of life to the plaintiff ftewardihip, a/d./a, i« 

Tenant in common grants an annuity for holding courts, and he fummons it without his 
Companion ; the grantee rcfufes, it is no forfeiture, becaufe a void fummons. 27. £1. <t> HurU" 
Jton'% cafe. 

4 N for 
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brought for further ar- for cxcrcifing the officc of ftcwatd, for arrearages of one 

rears, it is a good plea , i • i i^, , /. , 

that pending the writ ycar, incurrcd fince the judgment. The defendant 
Ltid^'a^'^ulC^^^ '*" pleaded to the aftlon of the writ, 1 5. That pending the 

34. H. 6 ao. b. 9. Co. plea, the plaintiff being requcfted to hold a Court &c. had 

co« Q* £• il CO* ^Q* rl« 

6. 31. 14. H. 7. 13- 37. refufed: and this, without anfwering to the arrearages 

35. H?8.j5. a9^ Aff. incurred before the writ oi fcire facias : and yet holden by 

59. 40. £.3. 24. 17. all the Tufticcs and clerks a good plea, as in writ of 
AC la I.E. 3. 3. a. 7. -^ o r. » 

H. 4. i<^- 9- H. 5- "■ annuity, 15. H. 7. [i. b. pU 1.] 

35. H. 8. 55. [Salk, ' '^ ' ^ ^ ■■ 

600. 4.Bac. Ab.4a3.] 

In fci. fa, on a jbdg- And by precedents cited by Lone in the time of H. 8. 

meat m annuitr w . ,. -. ^ - , • - « 

arrears, pUiniift (hall m a likt/cufa. wherc thc annuity hath continuance, the 
j'aVp^reTSdinr^^S^ plaintiff (hall havc execution for arrears incurrcd, as well 
*'*'» pending the writ as before. Sec 11. H. 4* [34. pi. 65.] 

[i^RoL Ab. 229. 1. 37. for a like matter. 

+ Orig.>r. 



Vernon's Cafe. 
An office IS traverfed, C29)TT was found by an inquijitio poft mortem of Lord 

and the heir coming of ^ r\ -i r n b i \ a* ^ r • r a ^r 

age tenders a fpecial Powcs, in the couHty of oaiopy that he died leiied of 

im'jJi^?nJHo''"fuTa '^"^ holden in capites and that yirnon was his coufin and 
general livery, and if heir, and within age. And £. Gravy the baftard fon of 

the travarfe be found ^^ ,, -.^, ., 

for her, the heir to pro- Lord P. tendered a traverle to the dying leifed, and that 

ceed with his livery. y^^^^^ j^ ^^^ j^^j^^ ^^^ ^^ ^^^ ^^^ ^^^ ^^ ,^^ ^ j^ ^^^^ 

Co. Lit. 77. a. Virnon now being of full'age, tendered a fpecial livery, 

the land being of the value of one hundred pounds, ^ari 

Siamf. 80. i.lnft. 693. Whether the Queen, ex debito juftitia^ ought to grant a 
fpecial livery, or has the eleSion to drive him to a gene- 
ral livery or not, notwithftanding the flatute of 33. H. 8; 

Raft. Ward. 25. Dy. [c. 22.] Alfo, Whether the livery fhall be flayed until 

169, 366, 313. b. ^ -* ' ^ . . ^ 

[The confequences of ^^^ traverfe be fouud, Or not ? And by the opinion of 
thefe tenures aboi.ihed j^c Couufcl of the Court aforcfaid, the Queen hath elcc- 

wiih them by flat. xa. ' ^^ 

Car. 1. c. 24 J tion &c. And that by difcretion, if the traverfe be not 

found for E. Gray at thc next afHfes, Vernon to proceed 
afterwards with his livery. 



Powlc's 



Trinity Term, 23 Queeft Elizabeth, [ $•)'/. a. ] 

Powle's Cafe» 

(3,6) jyOPF'LE, Clerk o^ the Cro«rn in the Chancery, A wife executrix lift»d 
and his wife as executrix of E. her firft hufband, gb! J?d thoug^he " 



was 



were fued in the Bench for debt, and had a writ of pri- c'crit <>f the crown in 

* the chanceqri priTUege 

vilegc of the Chancery for himfclf and his wife ; and it difaUowcd. 

was not allowed, becaufe the wife is not impleadable ^^J; »?• ^*^' „ ^ 
' * 35. H. 6. 4. 34. H. 6* 

there, nor her attendance requifitc by the cuftom. But 35- *7- H. 8. 2. Hob. 
where the hufband alone is impleadable in the Bench, H74.Vi,2a. l^-H/eT 
and he and his wife conaing towards the Court to defend *9- ^.^*»- H.^^- 5^- 3^* 
that fuit, are arretted, both fhall have privilege by 2J. Bm:* 37. Toihii pro- 

Vr n r i ^t it*/" cecd. Ch. 24* 

H. 8. [20. a.] Note the divcrfity. [^, B.c. Ab. »»., »xj. 

I. Com. dig. 452. 
Com. dig. Privilege (A. T.) 2. Black. 1113. 2. Hen. BL 636. 4. Tenn Rep. 377.] 

(30) An adion of trefpafs was brought againft Bacon, being ah officer of the Chanceiy, 
and three others. Bacon tendered his privilege, and it was difallowed, becaufe the others are 
joined with him, and they are not impleadable there. W. <t> 42. EL C. B, And Gl AN viXt 
faid, That privilege (hall not be allowed to a fervant, if he be not a necelfary fervant in th« 
Chancery. Li. Com. dig. 452. 2. Wils. 231.] H/L 40. Eiix. C B, A woman f odligor is mar- 
ried to an infant, who in debt Againft them prayed his age^ and was denied, per Curiam^ 
Noi. t 7. £. 3. 27. b. [Sec a. Br. Ch. Caf. 545.] 

t Orig. oiflt^eci 



* Michaelmas Term, * [ 377- b. ] 

25 & 24 Queen Elizabeth. 
Adjourned ad Men/em Mhhaelis. 



(3i)T TPON the iflue, Whether the church was void Ifa^man having one be- 
V by the dewh &c. In guau impcdit, the cafe was ^^S?. indSrX' 

(31) 7/7». 48. EL B. R, Baker v. Brent. [Cro. Elix, 679. 6. Co. 29.] Judgment, that the 
church is void, ipfo foBo, for not reading the anides without dcprivaiioo. [See 13. & 14. 
Car. a. c. 4. § 6. and 23. Geo. a. c. 28.] 

thus : 



j^377* ^' } Michaelmas Term, 23 & 24 Queen Elizabeth, 

bat does not read the thus : A man had a f compitent benefice^ and without 
*ow/for\he fccond is fufBcicnt difpenfation took another f '^^^'"^/'^^ benefice 
u not taken. j„ jj^^ j5j}j y^^^ ^f ^fj^ prefent Queen, but did not fub- 

HoWi68.». And.183. ^^^^^^ ^^ ^^^ articles of religion according to the flatute 
^^^l^'/*"";, of the 13th of the now Queen [c. 12.I and yet he was 

4. Raft, refidence 2. , . , "^ , - «. ,..,«,,,. 

Py. 130, X92. 293« a. admitted, and mttituted, and induaed to the fecond be- 

b. Void by 13. EiizT* neficc. ^ore upon the evidence, Whether this makes 

J. Cro. 357. [Vaugh. the firft benefice void, ipjo fa^Oy by the ftatute of 2i, H. 

^^^* 8. [c. 13.] or not ? And the cafe, by confcnt of thc.coun- 

fel of the parties, was foun^ by fpecial verdift. And by 

the opinion of the Court, holdcn. That the firft benefice 

was void by the death, and not by reafon of the taking 

of the fecond benefice, becaufe he was never legal parfon 

of that by force of the ftatute of the 13th of the prefent 

Queen» 

f In'orig. in both thefe places the word is comfctibUi 
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The Names of the Chief Justices of B. R. 
from the 22. Ed. 3. to the Present Time. 

TirrliLiAM Thorpe - - Mich. 22. £• 3. 

[Thomas Seton -. - - 32r. E. 3.] 

William SbarefluiU - - - 34. £. 3. 

Henry Greene - - . 38. £. 3. 

John Knyvet - - - 43- E- 3- 

John Cavendifli - - - Eaft. 50. E. 3. 

Robert Trefilian -. * - 5. R. 2« 

Walter Clopton - - - 19. R. 2« 

William Gafcoigne - - Mich. 6. H. 4. 

WiUiam Hankford • • Eaft. 3. H. 5. 

William Chcyney . . 2. H. 6. 

John June - - - 17. H, 6, 

John Fortefcuc - . « Mich. 39. H. 60 

John Maricham • - Trin. i. E. 4. 
Thomas Billingc - • Trin. 12. and Hil. 19. E. 4« 

William Huffey, who died 7 .,, . « 

T.10.H.7. i " ^""- '-^-^^ 
JohnFine«x,whodiedM.7 ^ ^ Mich.n.H.7- 

17. H. 8.. y ' 

John Fitzjames, who died? „, . tr - 

30.H.8. i * Hfl. 17. H. 7. 

Edmund Mountague - . Hil. 30. H. 8* 

Rich. Lifter, before aief J ^ ^^^ „ 

Baron of the Exchequer, > 
Roger Chohneley, before^i 

Chief Baron of the Exr I - [21. Mar. ^6, E. 6.] 



•) 



chequer^ 

Thomas Bromeley - - Mich. i. Q^ Mar. 

William Portman - - - Qt Mar. 

Edward Saunders - - - Qt Mar, 

Robert Catlyne - - Hil. i. Q^Eliz. 

Cbriftopher Wray • ^ Mich. 16. Q. Eliz* 

Sir John Popham, Knt - - Trin. 34. Q^ Eliz. 

Thomas Fleming - - Trin. 5. James 

Edwaxd Coke •• ? ? Mich, 11. James 

Hpnry 



CHIEF JUSTICES 


OF B.Z. 


IJenry Mountagu? - . - 


14. Jamof 


James Ley 


Pfil. iS.J^cs 


Sir Ralph Crew, Knt. r 


22. James 


Sir Kicholas Hide, Knt. r 


Mich. 2. Car. 


Thomas Richardfon *t 


7- Par. 


Sir John Brampfton, Knt. 


T Eaft. II. Car. 


Sir Robert Heath, Knt, 


Mich. 19. Car. 


Sir Robert Foftcr, Knt. 


12. Car. 2. 


Sir Robert Hyde, Knt. r 


r r 15. Gar. 2. 


Sir John Kclynge, Knt. 


17. Car. 2. 


Sir Mathew Hale, Knt. 


r Trin. 23. Car. 2. 


Sir Richard Raynsford, Knt 


Eaft. 28. Car. 2. 


Sir William Scroggs, Knt. r 


r Trin. 30. Car. 2. 


Sir FrancisPcmbcrton, Knt. •? 


Eaft. 33. Car. 2. 


Sir Edmund Saund€rs, Knt. 


Hi!. 34. Car. 2. 


Sir George Jeffreys, Knt. 


Mich. 35. Car. 2. 


Sir Edward Herbert, Knt. r 


I. Jam. 2. 


Sir Robert Wright, Knt. 


Eaft. 3, Jam. a. 


Sir John Holt, Knt. , r 


17. April, 1689. 


Sir Thomas Pgrker, Knt. 


13. Mar. 1709, 


Sir John Pratt. Knt. - r 


19. May, 1718. 


Sir Robert Rayqnond, Knt. 
afterwards Ld. Raymond i 


*l9{ Vf}\ rn**M 


AO. f CU. AyZ^a 


Philip Lord fjardwicke 


Nov. 1733. 


Sir William Lee, Knt. 


8. June, 1737. 


SirDudlcy Rydt;r, Knt. 


2. May, 1754. 


"^Vm. Ld. Manlficjd, after- 7 
wards Earl of Mansfield, J 




8. Nov. 1756, 


Lloyd Lord Kenyon 


9- June, 1788. 



THE 



The Names of the Chief Jitsotces of C. S. 

from the Year of our Lord 1399, viz. the laft 
. Tear of the Reign of Kino Richard 2. to the 

Present Time. 



^fTTTlLLIAM ThIRNIKGB - ' 
•^ Richard Norton 


Mich, I. H. 4. 


Trin. i. H. 5. 


William Babington 


Eaft. I. H.6. 


*Jphn Juyn 


14. H. 6, 


John Cottefmore 


Ha. 17. H. 6. 


Richard Newton ;- 


Mich. 18. H. 6. 


John Prifot 


HiL 27. H. 6. 


Robert Danby 


Trin. i. E. 4. 


Thomas Bri^n, Knt. 


ZI.E.4. 


Thomas Woode - - . 


Mich. i6. H. 7. 


Thomas Frowicke, Kat « 


18. H. 7* 


Robert Rede, Knt, 


Hil. 22. H. 7, 


Jt)hn Emeley, Knt 


10. H, 8. 


Robert Brudnell, Knt ' -. 


« E^. i^. H. 8. 


Robert Norwiche, Knt 


23. H. 8. 


John Baldwin, Knt' 


27. H. 8. 


Edward Mountague, Knt 


Mich.37. H. 8. 


Richard Morgan, Knt 


I. Qu. Mary, 


Robert Brooke, Knt 


I. and 2. P. and M. 


Anthony Browne, Knt • \ „., .' * 


and 6. P. an^M. and 


Eliz.in^.KiUantumf 


James Dyer, Knt. 


Hil. I. Qu. Eliz. 


Edmund Anderfon, Knt» «- 


Eaft. 24. Qu. Eli?. 


Francis Gawdy, Knt 


Nfich. 3. Jac. 


Edward Coke, Knt * - 


Trin. 4, Jac* 


Henry Hobart, Kn tan4 Bart 


Mich. 1 1. Jac. 


Thomas Richardfon, Knt 


2. Car, 


llobert Heath, Knt 


7. Car. 


John Finch, Knt 


10. Car« 


Edward Litdcton, Knt 


Hil. 15. Car, 


John Banks, Knt 9 


- |6. Car, 



* He was iirft Chief B^rou of the Exchequer, M. 7. H. 6. which 
fee in the Bench, Rot. 592. and afterward8| yiz. i9. H. 6.^ he 
lyas Chief JuiUce of England, 

Jamc$ 
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Orlando BridgemanjKnt. - Mich. la. Car. 2. 

JohnVaughan,Knt. - - • Trin. »0. Car. 2. 
Francw North, Knt - - - . HiL a6. Car. 2. 

Franos Pcmhertoo, Kht. - - 34- Car. 2. 

Thomas Jones, Knt. -. - Mich. 35. Car. 2. 

Henry Bedingfield. Knt - Eaft. 2. Jac. 2, 

Edward Herbert, Knt. - - 3. Jac. a.- 

Henry Pollexfen, Knt. - - 6. IVfay, 1689. 

Gieorge Treby, Knt. - - 30. AprU, 1692, 

TboamTrevor,Knt.afterO ^ 

wards Lord Trevor J 5 J /» / 

Peter King, Knt. after-? _ _ ,4. Oa. 1714, 

wards Lord King 3 

RpbertEyre,Kat. - - - 3.700^1725. 

Ttoaias Reeve, Efq. ■« 21. Jan. 1 735, 

John Willes, Knt. - - 23. Jan. 1 736* 

9adfs Pratt, Knt. after-7 ^ j,., ^^ 

wards Lord Camden 3 

J.E.Wilmot^Knt. - - - 1766. 

WiiUam de Gwy, Knt. - -26. Jan* 1771. 

Akx.Ld. Loughborough - • June, 1780^ 

James Eyre, KnU ^ - Feb. 1793. 
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K. 



ABATEMENT. 

IN a formedon for a rent-charge. If the 
tenant plead joint-tenancy in parcel of 
the land the writ (hall abate for the 
whole, 31. pi. 216 

Joint-tenancy of parcel (hall not abate 
the whole writ, though the demand 
was of an entire thing, but for the refi- 
due it ihall ftand ; fecusoi non-tenure 
of parcel, 291. pi. 67 

A quare impetfit thall abate if plaintiff be 
made a knight, and he (hall not have 
journeys accounts, 55. pi. 7 

Replevin (hall not abate for the death of 

one of the defendants /u/j i//zrr^/« r^^- 

^ tinuance^ X 7 5. pi. 24. 

By the death of one of the plaintiffs in 
quare imfedit the writ abates, 279. pi. 8. 

He in rcverfion being received on default 
of the tenant for life obtains a verdidt 
at the aflizes, after which and before 
judgment he tenant for life dies, whe- 

"• |hcr the writ abates, , 258, pi. 17 

Set Attaint. 



ABRIDGMENT. 

Jn ailize the plaint may be abridged of 
that part demanded of which the jurors 
have not had the view, 61. pi. 33 

Where the plaint is of rent it cannot be 
abridged, 65. pi. 5 

In a(£fe againd feveral, wh6re one died 
pending the writ, whether plaintiff may 
abridge his plaint after verdid of that 
part of which the dec^afed was te* 
nant, 88. pi. 106 

Plaintiff in wafte may abridge the waflc 
afligned, not falfitying the wiit ; but if 
in wartc in domibui et bjcis he abriQf;e 
all the wafte tn domibus, i he* writ tr.all 
abate, 272. pi. 33 

ACCESSARY. 

The principal under 5. H. 4. c. 4. bc'ng 
diichar^td by a gcovral pardrn. ex- 
cepting fuch as arc in the 1 ovv'cr, 
wheihei the accefliry being; in the 
ToWer (hall be dilthargVd, 88. pi. 105 

Wheher there can be an acccfTary to a 
new telc-^y, 88. pi. joj 

The priiicipa-, on a nonfuit in a' pca^ but 
who niakes default on ih inwiflnitnt 
at the luit of the kin^, is not Itgitimo 
modo acquibtatus^ fo that the ac« 

[aj| ccffary 
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Ccffary Aall have procefs for his da. 
mages, 120. p). 10 

Upon a nonfuit in appeal againd princi* 
pal and accelTary, defendant being 
afterward.^ indided and acquitted, and 
damages afTeiTed each time, the accef- 
fary &all have his procefs upon the laft 
only, 126. pi. 10 

Id appeal of death againft IV, H. of Af. 
as principal and F» as scccffary, F. 
may plead nul tie! W. H, in rcrum 
natuta on thedayof the writ purchafcJ. 
And though there was a ff^, /f, if he 
were not of M. or if he died be- 
fore the writ purchafed, it is a good 
pica, 349. pi. 14 

^/^ Clergy, Ai»peal. 

ACCORD. 
Sff Satisfaction. 

ACCOUNT. 

Account does not lie withoot privity 

againflone as bailiff, 277. pi. 59 

He who never was in poflTeffion of the land 

n©r ever took the profits cannot have 

account again ft the pernor, 277. pi. 59 

Si^ Pleadings. 

ACQ^UITTANCE. 
S^e Bond. 

ACT OF GOD. 

Under a covenant by Icflce to repair zni 
fuftain the banks of a river, under a pe- 
nalty, he is not liable if damage happen 
by fudden inundation, bat is bound to 
lepair in convenient time, 33. pL 10 

ACTION ON THE CASEi 
^ Sfe Nuisance, 

A D D^I T I O N. 

Jtn appeal of murder, the writ to anfwer 
A. B. aJiai did. A. C. brother andheir 
is bad ; the addition fhonld be 10 the 
name, not to the alias diBui^ 50. pi. 9 

A writ brought by or againft !?• H. and 

Lady A, P. his wife is bad, (he muft 

only be called J. his wife, 79. pi. ji 

& 202 a. pi. 69 

Clerk is ftxfficient addition for a pricJl 
or miniller o^ending ' againll i. £1. 
c» 2. 203. pK 72 

A late bifliop certified recufant ifbder 
J. K« €• It by th9 addition cf Doctor 



and in holy orders, is good, 234. pL 15 

A D JOU R NMENT. 

The ftatute i. Mar. ft. 2. c. 7. by equity 
extends to cafes where part only of a 
Tennis adjournrd, 186. pL 68 

Adjournments of Terms, Z2$, & 226 
Where the a Oizes are adjourned, non-venue 
of the juftices at the day puts the parol 
without day ; but a re- attachment, and 
re-fummon&, and JbaS. corp, jurat. 
tefted on that day may be awarded 
to the next affixes, 226. pi. 3! 

ADMINISTRATION. 

See Executor. 

A D V O W S O N. 
^ee Church, Grant. 

AGREEMENT. 

See Damages. 

AID PRAYER. 

The committee of the body and landi 
of a lunatic fhall not have aid of 
the King in trefpafs brought againft 
him, 25. pl# 164 

In aid prayer of the King, an office 
finding a title which is impoffible 
on the face of it, the Other party 
ftiall have a procedendo without being 
driven to his petition or vtonfirans de 
droit, 101. pi. 75. 

In trefpafs againft a foreftcr by patent for 
life of a walk in the king's foreft of 
which the locut in quo was pared, be 
prayed aid : whether the plaindff maf 
counterplead nient comprise quare : but 
by confent aid was granted, 258. pi. 1 5 

ALIEN. 

An alien living in France may bring a 
perfonal aflion in our courts in time of 
peace ; Jecns in time of war, a. pi. 8. 

An alien friend may be indided for high. 
treafon agatirft the duty of his allegi- 
ance, and (hall not have a jury de mr« 
diita/fs 144. pi. 59 

If J. enfeoiF an alien and another to his 
dfe, upon office found the crown fliall 
have the alien^s moiety to its own 
ofe, and the other ufe is gone for 
ever, 283. pi. 31 

A Scotcbman is not an alien, 504. pi. 51 
Sec Bastard, Jurors. 

AMENDMENT. 
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AMENDMENT. 

Itlie plaintiff in a writ of entry fur dij/ei' 
fin in the nature of affife, having de- 
clared on a feifin in fee, it was amended 
to a fei(in in freehold^ tvhich well fup- 
ports his eftatb -tail, ioo.pl. 72 

A miftake of the i-ecoveree's chriilian 
same in the warrant of attorney to faf- 
fer a common recovery is amendable 
after error brought, 105. pi. 16 

The omiffion of l warrant of attorney maf 
be amended by entry on the roll after 
error brought, but the attorniei (hall 
forfeit each ibl. by ftat. i8. £1. c. 14.. 
though the iiTue be on nul titl record^ 
fo not to be tried by a jury, for it is ilill 
an i/Tue, iSo. pi. 48 

The record o^nifiprius may be amended 
by the original record, 260. pi. 24 

If the jnry on a writ of enquiry aflcfs more 
damages than demanded, and judgment 
be entered for all, whether it may be 
amended, 258. pi. 16 

The entry of the king's filver was diif- 
taken In the year ; this feems amend* 
able, thoagh many years after, 270. 

note {a)k 

So the plea-roll in C. B. manifeflly mif- 
taken in the year was amended, 270. 

note (aj. 

^^ Error, Judgment, Supersedeas* 

ANCIENT DEMESNE. 
A fine levied at common law of lands in 
ancient demefne of the nature of gavel- 
kind does not alter the coiirfe of inhe- 
ritance, TIL. pi. 4 

If tenant foed in ancient demefne in 
nature of a writ of right put himfelf 
upon the grand affile, the record 
(hall not be removed, but he ihall 
have a jury in the nature of the grand 
affife. III. pi. 47 

Writ Of falfs judgment from ancient de* 
mefne under youk* feal and the feal of 
fcur lawful men &c. omitting tt aliud 
irevein the concluiion, 1^4. pi. 58 

In falfe judgment on a writ of right in 
ancient demefne, mtm /urn informatus 
being pleaded, the Court reverfed the 
judgment for thefe errors : i. That 
in the dile of the Court no mention is 
nade before what Judges, t. No 
officer is named in the award cr return 
of the fummons : 3, No day prefixed 
to the tenaac in the iummons, but 



adproximam CurUm : 4. Tenant with^ 
in age made attorney : 5. Np war« 
rant of attorney entered for plaintiff t 

6. No names of fummoners returned : 

7. Tenant within age and in by de^ 
fcent ouded of age : 8. That the 
court below refufed to receive a 
demurrer, 262. pi. 32 

In falfe judgment on a writ of right clofe^ 
the writ to the (heriff was, that he record 
the plaint lubich is im the f ami courts 
and bad, for the plaint is determined 
by the judgment, 268. pi. 16 

If in ancient demefne a writ of right 
clofe in nature offormednt be brought^ 
a fine levied there is a bar by the cuf- 
torn, 373. pi. i^ 

But ^vhether the ftatute di Bonis deAroyed 
that cnfiom, qu, iiid^ 

And ifthe judgment be reverfed in C. B. 
that court (hall only adjudge, that the 
plaintiff be reftored to his adion 
below, ibid^ 

See Vot/CHER* 

ANNUITY. 

Attainder and impfifonment of the grantee 
of an annuity fro cotifiU^ imfendendo 
(charged on lands), fo that the grantor 
could not go to him for advice, is not 
a good bar to an avowry for ar« 
rears, i b. pi., t 

Advifmg the grantor's adverfary, witfiout 
requefl to advife the grantor himfelf^ 
will not dcftroy an annuity pro eonfilio 
impen/o et imfeudindo, 369. pi. 53 

Annuity pro confilio impen/o may be af* 
figned, 65. pL X 

It cannot be entailed, as not within the 
flatute de Bonis, though it may be 
granted in fee, 140. pi. 39 

Whether an annuity for life out of a ma-» 
nor granted pro confilio impenfit et 
impemdendo by a bifliop, confirmed by 
the dean and chapter, be void againft 
his fucceffors, and whether debt or an* 
noity lies againft the executors for 
arrears accrued in the life-time of the 
biiliop, 370. pi. 6a 

Annuity does not lie by the heir to reco« 
vcr a penalty forfeited for neglcAing 
to find a monk to ferve the plaintiff's 
chapel every holiday, purfuant to the 
grant cf the defendant, but debt only 
lies, 24. pi. 149 

In annuity the plaintiff counting on a fei- 
iin in his demefne as of freehold 

[a 2j lut 
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hrls elcjElcd to have it ay a rent- 
, charge, 221. pi. 18 

Sec Debt, Election, Scire Facias. 

APPEAL. 

Where poifoning was made treafgo, and 
aferwards a general pardon pailed, no 
appeal of murder lies, 50. pL 4 

Of three brothers, if the fecond be mur- 
dered, and the cldeft die ivithin the 
year.^not having brought any appeal, 
wheth'er the yoongcll may have it, 
6(), pi. 3 1 

juftices of afliiac hold plea of appeal of 
robbery by the commiffion of gaol de- 
livery, and of murder by 3. H. 7. 
c. I. ■ 99- P^- ^^ 

In appeal of death the defendant may join 
ifluc by battel, and fo where two are 
appealed, one may, though the other 
plead to the country, 120. pi. lo 

WJierc defendant in appeal is acquitted, 
the juftices of nifiprim have power to 
fchquirc of the damages, and whether 
the plaintiff be fufficient, and if not 
who arc his abettors, 120. pi. 10 

■Defendant in appeal having tendered his 
battel, and being discharged by de- 
murrer in law, (hall yet be arraigned 
at the fuil of the King* 1 20. pi. 10 

Principal and acceflary being convifled 
on an indi^lment of murder, and the 
acceflary pardoned, whether appeal 
lies againft him for the fame murder, 
no principal being named in the ap- 
peal, or alive, 133. pi. 4 

Coverture of the feme after the murder 
of her former hulband bars her ap- 
peal, 29B. pi. to 
^r^ County, Pardon, Visitor. 

APPORtlONMENT. 
See Rent. 

APPURTENAf^T. 

Land cannot ft rifely be appurtenant to a 
mcfTuage, but fuch word may be con- 
ftrued to pafs the land by the intention 
of the parties, 130- pl-^9 

ARREST. 

See Execution'. 

ARREST OF JUDGMENT, 
Three were jointly and fevcrally bound : 
ki ^ebi againft two> on oyer the . 



condition, bot not the bohd, was fei 
out in htec -verba ; on non eft faihmi 
plaintiff had a verdict, and the Coiirc 
would not erred the judgment, as the 
entry on the roll did not (hew thac 
there were three obligees, 310- pi. 8a 

ASSETS. 

Whether lands given in fee to the n'fc of 
the heirs of the body of the donor be 
afiets by dekent in fee fimple in the 
hands of his fon and heir after the (la- 
tute of Ui'es, III. pi. ^5 

Land devifed by A, to his wife till his fon 
fhould be of age, then to him irt i^^^ 
refer ving a third to- the wife for life, 
and if the fon died within age, to the 
wife for life, remainder over if the foa 
left no ifTue, is aflets in (he hands of the 
heir, the wife dying after he canae 
of age, 124. pi. 38 

ASSISE; 

In aTife, the jurors may give pofleflioo 
of their own knowledge without 3 
view, 61. pi. 33 

In aflife for tithes, the writ Ihall be 4k 
libero trntmento^ and the demandant 
ihail make a fpecial plaint and title 
therein, 83. pi. 78 

Aflife lies of tithes in the hands of the 
pernor without naming the terre-te- 
nant, g^; pi. 81 

Plaint of a eeYtrAn portion cf titles is good 
and fufficienily certain, 84. pf. 83 

Aflife of tithes in demefne is good,8$.pl.89 

In aflife for a portion of tithes, demand- 
ant prefcribes in the prior of S. thit 
is not a double title, 85. pU 90 

In aflife for tithes come to the Ktng^t 
hands by the foppreflion of an abbey, 
it is fufiicient to count that be is Jeifed 
in bis demefnt as of fee, without adding 
in rigbt of bis croian, 86. pK 94 

toean and chapter bringing aflife for 
tithes need not mention the dean by 
name, ZS. pi. 96 

In aflife for tithes^ plaint that King 
Henry 8. get've tbcm by the name of tboje^ 
tubes arifin^ out of tbe demefne lands of 
the Archbjhop of 7*. and lately in the 
tenure ofT, it is not neceflary to aver* 
thac the lands put in view were the 
demefne lands of tbe Arckbifhop in tbe 
ttnurft^T^ 87. pi, 9^ 

A termor 
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^ termor cannot plead afpfa non, but 
fliould jiiftify under bis leaic, conclud- 
ing that fo he is in f^ms tort, or plead 
no tenant of the freehold najncd in the 
aflife,if the fadl warrant it, 207. pi. 13 

The prciident of Magdalen Col/r^r, Oa*- 
forJ, deprived by the viiitor may have 
affife at common law, 209. pL 20 

In alHe of the office of filazer, no difieifor 
named &c.is a -good plea, 1 14. pi. 63 

Jn affife, the tenant pay plead a kafc for 
years by ^ ftranger, and fo tins fans 
iorti without giving colour 10 the plain- 
ilfF, 2^6. pi. 71 

None but tenant to tl)e freehold can plead 
in bar, 207. pi. 13. 246. pi. 7J 

|n affife for three tenements againfl four, 
of three of them each claims one^ and 
the fourth claims tenancy of ihe whole 
fans ciOy the plaintiff is driven to eled 
hi$ tenant at his peril, 244. pL 59 

Jn affife, if outlawry be pleaded in dif- 
ability and defendant fail of th< record, 
he (hall be held a diiTeifor without 
taking the aflife, i37- P^- S 

Affife. muft be brought in the county 
where the land lies, and being tried in 
a foreign county, though by afient of 
parties, is error, 284. pi. 32 

If leffec for years be oufted, the lefTor 
may have aflife, but no damages, or 
he may enter within a year, and if 
oofled again, fliall have ailife, and da- 
mages, 355- Pl' 3S 

Affife may be adjourned into a foreign 
county to plead, 375. pi. 19 

And when afterwards taken in the proper 
county no re-fummons of the recogni- 
tors is neceiTary, 375. pi. 19 

^f Abridgment, Jurors, Nuisajjce, 
Verdict. 

ASSUMPSIT. 
See Master and Servant. 

ATTAIND ER. 

A man r.aving two fons, the eldcft is 
auainicd and d.ies wiihout i/iue in the 
life-tinie of his father, the youngeft 
(hall inherit his land ; but if the elded 
had left iiTue, the land would have 
cfcheated, 48. pi. 16 

Tenant in tail makes a leafe, and then is 
attainted during the life of the ilTue, 
whether the King having the reverfion 
may avoid it, j 07. pi. 26 



The Archhljkop of C. having franchife of 
ll.c cUat'.fls ol felons dtje wnhm his 
inanor commits ireaftm ; aiierwards 
the King grants all ihe chattels of 
felons ae/a in the kingdom to yi. B, 
and then the arcl.bifhop is attainted ; 
wnether J, B, ftiail have a leafc for- 
feited by a fubfcquent^fuicide within 
the manor, 107. pi. 28 

Tenant for lifr, remainder in tail to his 
fon and his wife that (hall be, after the 
fon's marriage levied a fine to the 
King with warranty ; after attainder 
of the fon, who had ilTue, the King 
granted the eAatc to a (Iranger, and 
sfiCrwards reflored the v^ife; Whether 
the ifTue Ihall inherit after her death. 
Whether fhe has a right to the whole 
or 10 a moiety only, and Whether fhe 
may enter on the patentee wiihout luit 
to the king, 122. pi. 21 

Lands veiled in the King by an a6l of 
attainder may be granted by him b«- 
iorc ofHce lound, notwitnflantiing il:t. 
18. H. 6. c. 6. ' 145. pi. 66 

J. hath caufe of petition to the K ng for 
lands ; his brother B, hath iflue a fon, 
and is executed for treafon ; ji. die^ 
without iffue, and B 's fon is reftored 
by parliament in blood only as to his 
father, but with leave to fue for lands 
of collateral auceliors as if there had 
been no attainder, provided that it ex- 
tend not to land in the King's hanas by 
attainder, he may have a petition of 
right for thofe lands as his uncle 
might, 274. pi. 40 

See Confirmation, Forfeiture. 

ATTAINT. 
In attaint, plaintiff cannot give any other 
evidence than was given on ihc fojmer 
trial, though defendant may; and the 
jury mult hnd accotdi gly, \i the cvi- 
dci.ce given to the hrll jury be luijici- 
ptiy flrong tQ. fupport their verd,i<^t, 
though ihey know that verdiil to be 
ialle, 53.pl. 15. 129.pl.6j; 212. 

P>-34 
But if defendant give frefh evidence, the 
plaintiff may anfwer and dilprove it, 
212. 'pi. 34 

Attaint upon 23. H. 8. c. 3. (hall not 
abate upon the death of the original 
defendant, 1 29. pi. 65 

In attaint, the jury may give a fpecial 

verdidi, 175. pi. 15 

[33] Attaint 
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Attaint will lie againft the executor of the 

perfon who recovered by the faife vcr- 

diSt, by the equity of 23. H. 8. c. 3. 

201. pi. 45 

Althou h the original writ or fuic con- 
tained many points, yet the attaint 
iball mention only the point on which 
the falfe oath was given> 141. pi* 4$ 

In attaint by the plaintiff in afTife, da- 
mages were aiTcfTed for the time (ince 
the aflife, and judgment to recover fei- 
Hn per w/umjuratorum, 235* pi* 23 

In attaint in C. B. after oyer of the origi- 
nal record and ifTue joined it is re« 
moved by error into B. R. Hill the 
court of C. B. may proceed in the 
attaint, 284. pi. 3$ 

In eje&ione firm^ and, no evidence of da- 
mages given, the jury find the damages 
laid, which are exceflive, attaint does 
not lie, 369. pi. 55 

fir^BAiL, Conusance OF Pleas. 

, ATTORNEY. 
iee Warrant of Attorney, 

ATTORNMENT. 

A letter from the tenant to the grantee 
of the land who had rcqueded him to 
attorn, faying, <' I' am glad of fo good 
" an heir as your lady^ip," is a valid 
attornment, , 29S. pi. 2^ 

An office finds A, the youngeft Ton of ^« 
co-heir with others, this will not give 
him right as heir, nor will foing out 
livery with them, holding courts, and 
receiving rents by the hands of their 
common bailiiF give him any poffcf- 
iion by tort oti which a releafe and 
grant without livery may enure ; and 
after fuch releafe, continuance of the 
tenants to pay - the rents to the fame 
bailiff without notice of the grant, is no 
attornment to him, ' 302. pi. 43 

J^. a termor underlets to A. who lets to 

•' C^^A, having granted all his interell to 
B, C. refufcs to attorn, or pay any 
rent, 307, pi. 70 

See Fine, Lease. 

AUDITA QUERELA. 
The feoffee of the conufor of a ftatute- 
• merchant may have audita querela 
againft the conofee takine oat execu- 
tion where the mayor before whom it 
was acknowledged 11 fappofed not to 
have authority to take it, 35. pi. ay 



An acquittance in thcfe words, *• ^^-• 
** ctived 10/. in part payment of a mers, 
** /urn tuherein defend ^int ivas fm* 
** demnedby ajudgment gi'ven byjuftice^ 
•' at nifi priutt* i* not a good releafe 
to found an audita que^ela^ (hould 
plaintiff (ue out execuilon for the 
whole ; for it is not true, judgment 
being always given in hanc^ 50. pi. 6 

In audita querela the plaintiff (hall not 

have cofts or damages, though affcffed 

by the jury» but he may releafe them, 

194. pi. 3a 

Where defendant is in execution at the 
fuit of an executor, if the will be an^ 
nulled in the ^iritual court, whether 
an audita querela will lie, 203. pL 7^ 

Oti an exigent after judgment, the de- 
fendant cannot appear ^ism and plead 
a releafe from all executions, but moft 
bring audita querela ; fecus before judg« 
ment, 285. pi. 41 

The conufor of a ftatute enfeoffed A^ B* 
' and C. feverally of his lands ; execu* 
tion isfued agamft A. alone ; in audita 
querela to have B. contributory, he 
tannot plead to \\\tfeire facias^ that C, 
has been likewife omitted, but mullfae 
his audita querela^ ' 33'' p'* ^3 

Audita querela upon a f|atute merchant 
ihall be direded to the jufticesof C. B. 
but on a ftatute-iiaple it ihall be to the 
chancellor, ' 332* P^- H 

In audita querela on a defeafance to i, 
' ft^tute for performance of covenanu 
in an indenture, the declaration Ihouid 
fet out the covenants, and (hew per^* 
formance fpecially, 297. pi. i^ 

^e Inpant, Joinder in Action. ' 

AWARD. 

4* and B* fubmit dilapidations and all 
actions &c. ita quod the fame award be 
delivered &c. ; ihe award made recites 
the arbitrator eleded between A, in 
the name and for the behalf of C and 
B. and orders only that B, (hall repair; 
but refufes to decide on any other 
adlion ; this is good as far as relates to 
proper parties ; but as the fubmiffioil 
was conditional, and the award not of 
all the matters fubmitted, it is void for 
the Whole, ' 216. pi. {y 

Two and two fubmit to abide an award, 

* ita quod it be delivered to the partiesi 

or to one' of them. Delivery to any 

one of either party, and by parol only, 

isfaffident, . . ai8. pi. $ 

Sabsmffic^ 
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Submiilion to arbitration of all property 
and incereil in K, and fuits concerning 
the fame, ita quodl^c, an award only of 
brakes in AT. is bad : iW, fiecaufe the 
fubmii£on being condiiional^the award 
niuft take in every thing fubmitccd : 
jd. The property is not awarded, bat 
only a profit oat of the land : 3d, Al- 
though they intended to award the 
place itfelf they have not named it« 
and then no averment xo the pleading 
may declare the intent, 142. pi. ;z 

jubmiffion, ita juod it be yielded at or 
before the 23d,coant,. that the arbitra- 
tor by his award deUberat,* before the 
z^di, did award ^c. is ill, for it ihould 
be averred exprefsly that h^ yielded it, 
and that in the disjundive words of the 
condition eU or before and not before 
poly, 243. pi, 56 



BAIL. 

The defendant muft appear to fave his 
bail below, not with lt£iding tLfuferfe- 
deas, 25. pi. 157 

A man convided of felony is not bail- 
able, 179. pi. 4? 

The writ of mainprize lies to C. B. for a 
prifoner in execution in the Fleei fuing 
an attaint, as ^ell as to fi* R. ^ and 
the recognizance is taken both to the 
king and the party, 193. pi. 29 

So is the recognizance of one in executioa 
for the penalties of a qui tam informa- 
tion in B. R. who faes attaint in C. B. 
and is in the copula:'; \'e, to render the 
body «W fatisfy the debt, 364. pi. 30 

BAILMENT. 
If a man bail money to another to the 
ufe of a third, to be delivered on the 
diy pf marriage, he may counter- 
mand it at any time before delivery 
over, 49. pi. 7 

BARGAIN AND SALE. 

Bargain and fale for a valuable confide- 
ration to A, habendum to the ufe of the 
bargainor for life, remainder to the ufe 
of ^. in tail, remainder to the right 
lieiri of the bargainor $ the bahtndum is 



void, and A, (hall iiave the land i« 
fee, 155. pi. 20 

The tim^ for inrollment of deeds of bar- 
gain and fale under 27. H. 8 C..16. 
is c^tclufive of the day of the date, and 
any inflanc of the Idil day of iix lu- 
nar months (hall be (aid infra jex 
mcufcs, 218. pi. 6 

If it is not inconfiftent with the deed of 
bargain and fale, another confidcraiion 
may be averred which is not in the 
deed, 147. pU 73 

BARON AND FEME- 

In cafe of a divorce, the wife (hall have 
b<ick any goods given by her father in 
marriage with her that are undif- 
polcd of, 13* pi. 61 

A woman being po/TefTed of a leafe aa 
executrix of her hufband marries B, 
who (ubmits the interell and liile to 
arbitration, and a moiety only is 
awarded to her, whether this binds the 
wife, 183. pi. 57 

An interell which a feme has as a term (as 
a copy hold till her ion (hall be of a^e), 
veils in the hulband by her ueath, if 
there be no cullom to the contrary ; 
fecus where her interefi is as guardian 
k,x procbein amy only, 251. pi. 90. 

The wife is barred by a fine with pro- 
ciamaiions levied of her lands by the 
buiband alone,'if (he fuffcr nveyeais to 
pafs after his death without action or 
entry, 72. pi. 3 * 

Where baron and feme are joint pur- 
chafers in tail, remamder to ivkt fem$, 
in fee, after his death Ihe may avoid a 
fine levied of the iand<by him alone in 
his life-time 162. pi. 48 

A feoffment by A, before the marriage of 
his (on to the ufe of the intended wife 
for life, though not expred'td to be ior 
her jointure, yet is fo within i-]. H. 8. 
c. 10. 228. pL 46 

The wife buys filks for apparel, the 
hu(band pays for the makmg up, but 
re/uies to pay tor the (ilk, this 14 not 
fuiiicieat ailent to charge him for 
them, 234. pi. 17 

Baron outlawed and feme waived ; (he 
comes in ward, and br.ngs a charter of 
pardon, (he (hall be discharged of 
the imprifonment, but her pardon 
cannot be allowed without h^r huf. 
band, 271. pi. 27 
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A* and his wife feifed to them and the 
J heirs ^i A. in London ^ iuffer a recovery 
^ there according lo the cuftom, to tlie 
ufs of t.ie recoverors till they make a 
leafe, and afterwards tfiat they (h.iU 
Hand feifed lo the ufe of A. and his 
wife and m^ Ktus o\ the wife; this is 
a good leafe when^ executed, and ihall 
bind ihe wife afier the death of her. 
hulband, 290. pi. 6i 

Rent be>ng cue to a woman (he marries, 
the hufband gives an acquittance for 
xent due at a later day, this is a bar for 
all the arrears, 271. pi. 26 

^he feccnd hufband with the wife levies 
a fine in fee of her firft jointure, whether 
after his death Aie may enter againil 
her fine, 362. pi. 16 

If hufband and wife jointly purchafe by 
exchange of the wife's land to them in 
tail, remainder to the wife in fee ; a 
£ne levied by her of this land after his 
<Jeath, is not void under ii. H. 7. 
c. izo. as a conveyance of his inherit- 
ance* 162. note (/z). 

1&^ FoRMEDON, Joinder in Action, 
Voucher, "VVales. 

BASTARD. 

A baflard born of Englifh {)arents be-« 
yond fea, but under the dominions of 
the crown, is a liege fubjedl of Eng^ 
land, 224. pi. 28 

A baflard is not a child within the mean- 
ing of 32. H. 8. c*'!. §.4.— 297.pl, 23. 
3*3- pJ-53- 345- pl-4- 
See Consideration, Jointenant, 

BOND. 

A bond is not goods, or chattels, withii) 
21. H. 8. c. 7. 5-'pl- 2 

A bond if fealed is good, though it want 
the formal words, fealed w//i my Jeal^ 
or in 'ivitne/s ivbereof, 39. pi. 113 

Jn a bond by three, <L\)e bind our/elves 
et utrumque nnjhum makes a feveral 
bond, 19. pi. 114 

Whether the bond required by IVcft, i. 
c. 20. does not extend to. all parks, 
and Whether it miiil bQ made to the 
King or the plaintifF, 238. pi. 34 

tf a bond be made to a dean to pay to the 
/aid dean and bis JucceJforSy Whether, 
upon his death, his fuccefTors or execu- 
tors fhall have debt upon it, 48. pi. 15 



If the obligee of a bond by his own aft 
occaiion the forfeiture, it cancels thfl 
bond, 30. pi. 205 

\i tenant in tail bound before 32. H. 8. 
c 2S. not to makeover his cltate for a 
longer term than bis own life, after 
the Itatute make a leafe under it, (he 
bond is lorfeited, but the leafe is 
good, . 48. pi. 5 

Where a man binds himfelf by a wrong 
name, the adion fhould be againil him 
as named in the bqnd, aUai nidus hi$ 
right name, 2^9. pi. 9 • 

To an action on a bond, it is no plea that 
it was delivered in the name of an ac- 
quittance to the defendant, and fo 
non eft fadum ; re-delivery is no ac- 
quittance, 51. pL 12 

B. gives a bond to J. conditioned to re- 
leafe one trom A. to him, as the counfel 
of A, fhould advife ; he advifed a rc- 
\t2L{t of all demands againfi .4^ and one 
W* aftrangef\ this is unrearonable,and 
J?. is not bound to execute it, 218. pl.3 

The condition of a bond being, that *' if 
•' y. 5. pron;t not thefu^geftionofa hiil 
'^ ty the utas of St, Hilary, thtn if bg 
** or his executors pay 20/. ^f." that 
J, S, died before the uus, is a good 
plea- in bar, 262. pi. 30 

A bond is bona notabilia in the diocefe 
where it is at the time of the death 
of the obligee, joj. pl.58 

Bond by one in execution given to the 
under- marfhall of the king's bench 
prifon to fave him harmlefs from 
efcapes, is within 23. H. 6. c. 9. and 
void, 323. pi. 3X 

Bond to A, and B. in 200I. to pay theni, 
J. lool. to A> and lool. to B. —If 
A. die, whether B, ihall take the 
whole, pi. 20 

The eating of the feal by mice after ilTue 
joined, and before trial, does not va- 
cate the bond , fo as to fupport a plea of 
non eftfadum, if the jury find that at 
the time of plea pleaded it was defend- 
ant's deed, 59. pi. 12 

The fherifFon an attachment took a bond 
that defendant ihpuld appear in the 
ilar-chamber, and then and there ibould 
anfv\er ; and holden good within the 
Hatute, 364. pi. 29 

Bond with double condition, in an adion 

for the noQ«>perforina(tce of one» if the 

• ■ vcididt 



THE NEW TABLE. 



Verdi6l be for tbe defendant it is a bar 
to the whole bond* 371. pi. 6 

fee EvidInce, Satisfaction. 

B U R G L .^ R Y- 

See Indictment* 

B Y E - L A W S. 

fi bye-laW (by ihe homage of a manor 
onder a cuflom to make bye-laws) that 
DO tenant put his cattle into the com- 
mon until the farmer of the reftory 
ring a belU is good ; and if it order a 
forfeiture for a breach, Jor *wbicb tbe 
• lord Jball difirain^ without laying whofe 
cattle, it ihall be intended the cattle of 
thcoflfendcr, 321. pi. 23. 

|t is not neceflary that a breach of the 
bye-laws fhould be prefented by the 
liomagc, ^22. pi. ^3 



a 

CERTIFICATE, 

^^CERTIORARIyCHURCHy MARRIAGE* 

CERTIORARI. 

Wlicther if a certiorari be direded to 
two clerks of the parliament to certify 
the tenor of an a^, one alone may cer* 
tify, 93. pi. 23 

A certiorari to remove an inquifitioa 
taken in the late king's reign, calling ic 
a record of an inquiiition taken &c. 
in curia nofird^ is bad, ao6. pi. iz 

A certiorari to judices of peace is SL/uper- 
Jedeai for ever, 244. pi. 63 

CESSAVIT. 

V^hether tenant in cej/o'vit fhall be aver- 
red pernor of the profits, 26. pi. 166 

CHANTRIES. 

See Superstitious Uses, 

CHESTER. 

The writ o( error \o reverfe a fine in 

Chefter is not fued out there, but from 

the chancery z^Wtflminfter^ returnable 

10 B. R. and dircdkd to the Chief 

iuftice oiCbeJier, and not to theCham- 
C'|aiA« .520. pK 19. 345. pi. 6 



The court of Che/er may examine th< 
errors upon this wric ; but the party 
aggrieved may have a fecond writ 
returnable at once with the procciles 
and records into B. R. which court 
fhall examine both judgments, - 320. 
pi. 19. 345. pi. 6 

The court of Cbefter may reform errors 
in the record or procefs in the ahfence 
of the defendant, and award reilicution 
or 2. fcire facim again ft him if they 
pleafe, 345. pl.^ 

But that court cannot examine errors in 
faa, 345. pi. 6 

If ihey affirm the firft judgment, all may 
be removed into B. R. and if found 
erroneous, they ihall forfeit one hun* 
dred pounds, 345. pi. 6 

There muft be time given for three 
county courts between the tefte and 
return of the writ, 345. pK 6 

Want of entry of the king's filver on the 
roll at Cbefter is not error ; an indorfe- 
ment of it on the writ of covenant is 
fufiicient, 320. pL 19 

Nor is want of entry of the note of the fine 
error, 320. pi. 19 

ISor, that the concord, though taken ou( 
of court, was not afTi^ned with^he hand 
of the Chief J uiiicc there, as is ufualia 
C. B. 320. pi. 19 

CHOSE IN ACTION. 

The king's grantee of a cbcfe in aHion may 
fue upon it in his own name, 30. pi. 908 

See Annuity, Church. 

CHURCH. 

The church bcing.yoid, the patron grants 
the next preietT!ation when firft and 
next it (hall become void, the grantee 
ihall not have the immediate prefenta* 
tion, but the next enfuing, 26. pi. 165 

A church being void, the prefent term 
fhall not pafs under a grant of the next 
avoidance, 129. pi. 66 

If the incumbent be promoted to a bi- 
ihopiick, the king may not prefent to 
the void church, 228. pi. 48 

A prefent avoidance of a church is a cboft 
in a^iorij and cannot be granted 
by a fubjedt, though it may by the 
crown, 283. pi. 28 

If the king have two titles, as patron of 
the fee and by lapfe, when the churcb 
is void, his grant of the advowfoo, 

without 
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pylthODt BXprefj mention of the imme- 
diate prefeutztion* does not pafi» that 
avoidance, 347. pi. |i 

The Kinp; daring the vacancy of an ad- 
vowfon appendant to his manor, gx 
ctrtafcitnHA grants the manor and all 
the advowions appertaining, the im- 
xnediate prefentation does not pafs 
thereby, 3<50. pi. 36 

Whether when the patron grants the next 
advowfon to one, and afterwards grants 
the next advowfon to another, the 
fecond grant is void, 35 pi. 29 

r^he grant of the next avoidance, be- 
tween the ftajtute of DifTolucione and 
the fttrrenderin^ of the abbey in con- 
fequence of it, is void, for the faving 
of that 9& does not extend to future 
titlest 231. pi. I 

Grant of the next avoidance to three 
jointly and feverally, one of the three 
grantees prefents another of them, the 
bilhop may refufe him, but if he indu<^ 
it is good;, 304. pi. 54 

By a leafe of all hereiitaments Jituate^ 
Ijing^ and being in T, the advowfon of 
the vicarage of T'. pafles, 323. pL 30 

TheKinggrants ix certd/cientid a reAory, 
and all hereditaments parcel of, be- 
longing, or appertaining thereto, in as 
ample manner &^c. the advowfon of the 
r edlory pafles, 3 5 c . p 1 . 2 1 

In certifying plenarty, except where the 
King claims, the bilhop need not fay 
that the clerk was induced, for a gain ^ 
the fubjed the church is full by ad- 
miflion and infiitution, 217. pi. 62 

Whether after lapfe to the king, inditu- 
tion and indu&on by the meiicpolitan 
of the patron's prefentee, can prejudice 
the King, or is the King bound to admit 
him. 277. pi. ^5 

The bifbop after collating by lapl'e and 
before induction may refufe to ad- 
mit the patron's prefentee, 277. pi. 56 

The King during the vacancy of the fee 
prefents J, to a prebend, but before 
inftitution repeals his prefentation, yet 
the dean and chapter inflall him, and 
the King ratifies it : on the de&thof ^. 
though the fee be full, the King may 
preient again, for his confirmation was 
void, 292. pi. 70. So he may repeal 
before indudion, 327, pi. 4 

Though the prefentee be a mere layman, 
iiill.if indudted, there mud be afentcnce 



of nullity before any other prefentation 
can be made, 292. pi. 1 

If the King's prefentee after inilitution 
die before indudlion, whether the Kin^ 
may prefents// tKno, 347. pi. 11 

If the patentee of the King of an advow* 
(on, where the patent was void and the 
advowfon did not pafs, prefent twice, 
and his clerk is indudlcd, he has gained 
poiTefijon by this ufurpation even 
againft the King, and at the next 
avoidance, if difturbed, may maintain 
afiife oi darrein pre/eniment, 3C0. pi. 2Z 

Pending a ^uare impedit agaxnfl the Queen 
(he prefents again on refignation, and 
her clerk is in for fix months, yet if 
the plaintiff have judgment in the 
adlion he ihall be removed, 364. pi. 2 8 

Whether a vicarage be void by a certifi. 
cate of the bifhop dating the obdinate 
refufal of the incumbent to pay tenths 
and fird-fruits, 116, pi. 69 

The Jrtbhijb^p of Canterbury grants a 
difpenfation to one to hold in comment 
dam for three years, notwithdanding he 
ihould be created bidiop. This is ^ood 
without inrolment in any court, accord- 
ing to ^j. H. 8. c. 21. but only in the 
rcgidry of the archbifhop ; and the 
church is void by his refignation within 
the three years, 233. pi. 12 

When a parfon having one benefice of 81. 
annual value, though charged at 61. 
only in the King's books, is induced 
into a fecond benefice, it vacates the 
former, 237. pi. 29 

A prebendary gives, grants, renders, and 
confirms to the King totam fuam pre^ 
bendam de C et terras et pojjejftones et 
emnem auSoritatem l^c, difta prebends 
fpedanttm i^c. cut omnia jura Uc, 
ut decetfjubjicio et fubmitto. This is a 
good refignation to the King, as fu- 
preme head of the church, who majr 
accept it, as well as the immediate or- 
dinary, 294. pi. 4 

The lands and podedions of a prebend 
are annexed by datute to the deanery, 
but not the prebend itfeif ; Whether the 
dean taking another prebend in the 
fame cathedral may be deprived aa 
having two promotions ; and Whe* 
ther the deanery is thereby vacated 
ijifo fa^Ot or only voidable by fen- 
tcnce, 273. PL35 

If one having two benefices by difpenfa* 
tion obtain a thirdj the £rd ii void, and 

the 
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^e profits of the third fbrfcited, but 
she fcconc) remains^ 3-7* P^- 5 

The Jrcbhjbop of CJ*s chaplain got a 
difpenfation to holdatrialty confirmed 
by the King with a non ohfiante^ he had 
one bene6ce before, and now took two 
others, the firft is void by ai.H. 8. 
c. 13. 352. pi. 25 

If a man having one benefice accepts 
another, and is induflcd therein, but 
does not read the Articles* the firA is 
not void, for the fecond is as if it wer^ 
not taken, 377. pi. 31 

Where a church becomes void by the 
taking of a fecond benefice, the or- 
dinary 'is not bound to give noiicei 
thereof to the patron, before lapfe can 
incur, " 237. pi. 29* 255. pi. j 

Nor where void for refuting to pay 
tenths, 237. pi, 29 

Jf a layman who ha^ been inducted has 
been deprived by fentence, the ordina- 
ry maft give nouce before lapfe can 
incor, 293, pi. 3 

The King needs not give notice ofavoid- 
ance by refignation, 294. pi. 6. Yet 
fee contra,' 347. pi. 12. 

Sot the bifhop muft ; and fo where-ever 

' he is party or privy to the caufe of the 

avoidance, 293. pi. 3 

Where the king repeals his prefentation, 
whether he is bound to gfve notice of it 
to the ordinary^ 292. pi. 70. 327. pi. o 

Notice of the biihop's refufal for illitera- 

- ' ture affixed to the church-doors is 

not fufficient, unlefs the patron refide 

in another county, and cannot readily 

be found, 327. pL 7 

If the incumbent be deprived for not 
' fubfcribing the Articles, the ordinary 
muftgivfrperfonal notice to thepatron^a 
notification pilblidy read in the church, 
and affixed to the doors tb^re, is not 
iufficicnt, .V ► ' ^^5^ pl^ y 

And in the intimation of fucb deprivation 
' he ll>ouId' be ' named Taie incum- 
bent, and (hewn to b^ fuch perfon as is 
bound to jubfcribe withm the' fta- 
tute, ^ 346. pi. 7. 

If the ordinary do not give the patron 

"notice of deprivation for not reading 

the Articles, though he by other means 

know it^ no lapfe &aU incao 369. pl.54 



The king granting to his lelTee of a fec^ 
tory an exoneration from all penfions, 
&c. ihould find the curate ; and fo 
mud a common parfon who makes a.leaf9 ' 
of his parfonage without fuch claufc of 
exoneration, ^8. pi. 8 

Whether the king or metropolitan fliall 
have the prefentation, upon the depriy 
yation of a bifliop, to a church devolved 
to him by Iapfe» 87. pi* zoi 

By the union of two churches in A, thejr 
are fo made one, that the patron may 
bring quare impedit by the name of 
the church in A, without' diiliiidion of 
the one or the.other, 259. p)« 19 

If an advowfon appendant and another in 
grofs be united, it will be appendant 
lt>r one turn, and in grofs for the 
other, 259. pi. 19 

The deanery of WelU is a fpiritual and 
not a temporal promotion, 273. pi. 35 

A deanery is a fpiritual corporation 
within 31. H. 8. c. 13. 280. pL 12 

If a church be void by death, and the 
ordinary refufc the prefentce of the 
patron for illiterature, lapfe is to be 
reckoned from the d^y of the death, 
dnd not of the notice ; ficus if void by 
refignation or deprivation, 327. pi. 7 

If the Archhiflfop of Y. rcfufe the pre- 
fentee for illiterature, which may be 
traverfed, it (hall be tried by the Arcb^ 
hijhop of C. and the writ Je admtttndo 
(if found for the patron) ihall be di- 
redted to him, 327. pi. 7. 

The Queen prefents one whom the bifliop 
' refufes, and pending a fuit for his ad- 
miffion, another, by fraud in deceit of 
the Queen, procures a prefentation for 
himlelf, in which there is no mention 
6f her revoking the firft prefentation, 
this is no revocation of it, 3'39.pl.47 

If a benefice avoid by acceptance of ano* 
ther, no fubfequent difpenfation under 
28. H. 8. c. 16. can reftore withom a * 
iSew prefentation, 347. pLii 

^ce JOINTKNANT, KiNG. 

CINQJJE. PORTS* 

See Error. 

CLERGY. 

An accefTary in horfe-flcaling admitted t» 
his clergy, 99. pi. 59 

Though a non legit ut dericus be recorded 
of a convi£tj yet if after refpite he be 
-•'-■■ brought 
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brought Dp again, and do then read, 
he (hall have his clergy ; but the gaoler 
(hall be punifhed for fufFering him to 
beiaftruded^ 205. pi. 6 

COIN. 

If a receiver do not-pay over to the cof- 
ferer on the day on which he ought, 
and the coin be debafed afterwards 
but before he pays, who ihall bear the 
loft, 83- Pl- 73 

IfheoiFer and the cpfferer refufc.v/ho 
{hall bear it, 83. pi. 73 

Jf a receiver having money in his hands 
refofcto pay when reqiiefted.who (h^ll 
bear it, 83. pi. 73 

5^<r Tender. ^ 

COLLEGE. 

The college o^GrejJlocke Baying a mailer, 
but prcfentablcfix priefts with lUpcnds, 
and though always called a college, 
kaving no common feal, is not a college 
within I. £. 6. c. 14. . 81. pi. 64 

King Ed. I. having granted advowfons to 
the Bijhop of St, David to appropri- 
ate to his faid church of St, D. or an- 
nex prebends to it, the bifhop, with 
confent of the King, ereds a. college in 
L, one of the advowfons, and appro- 
priates others for prebends annexed to 
this new ered^ion, and they continue fo 
till the time of EJ. 6. This founda- 
tion, though not purfuing the ori- 
ginal grant, is a college within i. £. 6. 
C. 14. 267. pi. 12 

Se€ Visitor. 

COMMON. 

Jf one who has land in one vill have 
common with the tenants of an aJjoin- 
jng vill in a field lying between them, 
he muil make title pur caufe de lici- 
na^Sy and not as appendant, 47. pi. 1 3 

Where there is common pur caue de o//- 
cinage between two, and one inclofcs, 
though the other's common is not 
);one he cannot put his cattle into that 
"land, but they may cfcape thiihcr of 
themfelves, 316, pi. 4 

See Extinguishment, Manor. 

CONDITION. 

Whether a provifo in a leafe, that if the 
Jt'flce be difpofed to alien the kllor 
CiouM have the firft cffcr, pcifit:^ as 



much for it as another would, be a con* 
dition, or only a covenant, 13. pK 65 

The words in a leafe, and it jhnll not bt 
la^iVful for the lefj'ee to alien ^without 
licenfe of the Icfjor^ make a condi- 
tion, but the rt-llraint continues only 
during the lives of the leffee and leif- 
for, 65. pi. '8 

** And the leffee fhcdl continually divell up^ 
on ^c, under pain of forfeiture,** is a 
condition, and if brokep the leflbr may 
re-enter, 79. pi. 46 

Devife to vf. paytngfuch fumi as he ftxail 
pleufey is conditional, and foinething 
mud be paid, 74. pi. 16 

Leafe of lands in J?, by the Arcbhijbop qf 
jr» rendering rent there ; prpviio, that 
during any vacancy of the fee the rent 
Ihould be paid to the chapter 1// /«y«rtf 
fuo. This provifo is not a condition, 
nor can the rent be paid to the chapter, 
who have not the reverfion : and injure 
fuo is contrary to the King's ri^ht to the 
tcmporiiiicsjedeifacante, 222. pi. 20 

A, B> tenant for life furrenders land to 
the King in reverfion to the intent that 
he, his heirs. Sec. (hall give him others 
in recompenfe ; the King aliens thejp 
and gives others in recompenfe, from 
which A. B. being cvidlcd by a prior 
title, enters upon the alienee ; ad- 
judged that this is no condition, and 
that there ought to be a requeft made 
to the King, for there is yet time for 
the King to perform, 138. pi. 39 

Leafe without impeachment of wafle 
with a condition for re-entry in cafe 
of wafte, VV^hethcr this is repug. 
nant, 47. pi. n 

Bargain and fale of lands, provided that 
it (hall be lawful for the bargainor to 
retain them for twenty years without 
interruption. Whether this be a condi- 
tion, 319. pi. I a 

Recognizance conditioned to deliver the 
keys of a houfe and quiet po(rcflion to ^. 
the keys are delivered, the houfeempty^ 
and tbe doors locked, but within an 
hour after another perfon enters by a 
key he had long kept, this feems not a 
good performance, 219. pj. 9 

A, bargains and fells a manor with aa 
advowfon appendant to B. in fee, 
habendum to the ufeofj?. and his heirs 
according to an indenture ; and it yvas 
covenanted to fuffer a recovery to the 
ulcs of ;he indenture, rendering rent to 

A. 
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A, aiid his heirs ; and for' further (e- 
curity> that A, and B. (hould Iev3r a 
finejur grant to ^. vvith render of the 
iient to A. proi'ifo thit B, jhould grant 
hy deed the aJ^vowfon to A. for life, with 
furth'^r covenant that all future edates 
iliould be to tbofe ufes ; the recovery 
was faifered, and a fine levied which 
varied from the covenant; bui holden, 
ift. That the pro*vifo here was a good 
condition : id. That the fine, notwiih- 
flanding the variance, did not extinguiQi 
the condition : 3d, That nnlefs haliencd 
by reqaeft if. had his whole life to 
jnake his grant in, but by his death 
ivithout making it the condition is bro- 
ken, 3»»- P*- 83 
Condition to make a leafe before Af/- 
cbaelmas for ihiriy-one years if A. will 
con(ent, if not, for twenty-one years, 
the leafe for twenty -one muil be 
made hdort Michaelmas, if X withhold 
his confent, 347. pi. 10 

A, in confideration of a marriage between 
his fon and the fifler of ^. covenants to 
convey land to the fon before Eajier 
at the cofts of the fon, and B. cove- 
nants, that if ^.do, then he will make a 
gieneral rclcafe. Though A, was ready, 
and his fon did not ternler the colh, he 
muft make the conveyance before B. 
needs releafe, 371. pi. i 

Of a condition In ft leafe not to alien to 
A, alienation to B, who aliens to A. is 
no breach, 45. pi. i 

Leafe for years, with a claafe of re-entry 
if Icffke during his life Jhould alien his 
term ivithout affent ; Whether a dcvife 
without affent be a forfeiture, if 5. pi. 3 

If a leafe be made, provifo that the lef/ee, 
bis executors and ajigns, do not alien, 
ivitJbout licen/'e, to any except his ivife or 
child, the wile or child may not alien 
without licenfe, without breach of the 
condition, 152. pi. 7. 

A, grants a manor to B, in tail, on condi. 
tion that he or any of his iffue (hall not 
alien or do any a€t quo minus it may 
revert immediaiely on failure of iffue : 
£. marHes, this is no breach, or it 
would be repugnant to the eflate 
grant.d, 342. pi. 55 

Nor is his grant of a copyhold o C 
according to the cultom a breach ; for 
though, perhaps, an exprefs condition 
not to grant a copyhold would rcltrain, 
yzt a general condition like this (hall 



not be taken to comprehend privaM 
culloms, 342. pi. jj 

Nor attainder of treafon ; for the crown 
only takes during the lives oftheifFues, 
and on failure of iffue it (hall revert 
immediately, 344. pK 5^ 

CommifOoh of treafon without attainder 
is no breach of a condition not to alien ; 
but attaiflder is an indired alienation, 
and a breach of it, 344. pL 59 

A. makes a feoffment conditioned to re* 
infeoff him and his njoife in tail, remmitt" 
der to T, my fon, remainder to Sr ^f 
daughter ; the feoffees re -infeoff ia 
thOfe verv W()rd%, the heir may not 
enter as T.)r a breach, 4^. pi. 4 

The grantee of a reverfion of every coirt- 
mon per fon may enter for conditions 
broken by the ftat. 32. H. 8. c. 34* 
And To may the patentees of a revcrfio.i 
of Ed. 6. and of all other heirs of 
Hen. 8. 130. pi. 69 

Devife of lands to A. in fee, conditioned 
to pay 5C0I. and if he fail of payment, 
to B. and his heirs, witn the iikecon^ 
dition ; the devifor dies ; A, does not 
pay the debt ; B. dies ; the money is 
demanded of the executors, who refofe ; 
Whether B.'s heir may enter to perform 
the condition, 128. p\. ^) 

On a devife of land by a ccfur que u/e 
to his wife ita quod (he fhould not 
wade, remainder after her death to 
the younger fon in tail, Who fhall enter 
for the condition broken ? And Whe- 
ther by fi}ch entry the remainder be 
defeated, 117. pi. 74. 

If land be devifcd by A, to his wife for 
life, on condition that flic fhall educate 
B. their eldell fon, remainder after her 
deceafe to the fecond fon in tail, B. 
when of age may enter for a breach 
of the condition, and hold for her 
life, 126. pi. 57 

The bargainee of the whole reverfion is a 
grantee to take advantage under 
32. H. 8. c. 34. of a condition broke^^ • 
But the bargainee of parcel only is 
not, 308. pi. 7^; 

Leafe on Condition not to alien the p- • 
mdf^'i, or any part, witliout the afi.ut 

of the ledjr, l.c liccnijs the alienation 
of part, i\\\ he mav re-enter if the 
leflVe alien the whole, 334. pi. 32 

A, devifes land to B, on condition to pay 
hi: wife a rjxit thereou:, ai.d gives her 

a diltrefs 
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t ctidrefs if after demand it is in ar- 
rear : the heir may enter if not paid 
without demand, but the wife muft de- 
mand befdre ihe can diftrain, j^B.pl.t j 

The condition of a bond being» that if the 
wife of the obligee die before the Feaft 
^fSt. John the Baptift^ without iifue of 
her body then li'vingy then &c. the words 
then living refer to the time of ihe 
Feaft, and not to her death, 14. pi. 72 

The condition of a bond reciting a fale 
of lands, and that the obligor flfoll 
nvarrant A* if he ftjould ehjoy it peace- 
ably to him and his heirs, the words 
warrant the /aid A, without faying 
what, (hall be intended of the lands id 
fold, 42. pi. 9 

And if A. peaceably enjoy daring his life, 
that is fufficient performance, the war- 
ranty only extendiiig to (ides in ejje 
St the time of making it, ihid. 

Where in a leafe by xndentnre it was agreed 
chat any one to whom intereft in the 
premifes ihould come (not being wife 
or child of the lefTee) ihould find fuch 
farety &c. on pain of forfeiture, the 
widow of the lcflee*s Ton having 
found fach farety her fecond hnlband 
afligned to a ftranger. Whether he is 
bound to find frefli farety, 91. pi- 15 

If the reverfion of a leafe for years be 
ievered in any part, the entire condi- 
tion refer ved upon the leafe (hall not 
be deftroyed if the feverance be by 
^fcent, evidion, or a£l of the law ; 
/ecus if by a6t of the party, 309. pl«75 

^/tf CONVEYANCE, ReMAINDE&i TEN- 
DER, Waste, 



CONFIRMATION. 

Whether a feoffment made by a bifhop, 
confirmed by a dean (who was elected 
in the room of one attainted of treafon 
by parliament) and by the chapter, 
binds the fucceeding biftiop after the 
attainder reverfed, he never having 
been deprived by fentence, 123. pi. 37 

Confirmation of an eftate maft be (hewn 
to be by deed, 229. pi. 51 

Confirmation even of the King cannot 
make that good which was merely 
void, 263. pi. 37 

Set Deputy, Lease. 



CONSIDER ATlOl^i 

The fervant df A, is arrefted, B* bail! 
him, and afterwards for this friend(hi{5 
A promifes to fave him harmiefs^this 
is no good confide ration for the ajjump- 
Jit ; fecus had A, reqaefted and the bail- 
ing been after the promife, 272. pi. 31 

A* in condderation that B, has married 
his daughter at his requeil, promifes 
to pay £im 2ol.this is a good confide- 
ration, 27 2. pi. 32 

That cefiuy que kfe is the heir ex parti 
paierna is fu&cient confideratiott to 
iiand feifed to his ufe of land fo de- 
fcending, 508. pi. yi 

Confideration of natural affeflioil will not 
raife an ufe to a baftard, 374. pi. 17 
See Bargain and Sale, JuRO&St 

CONVEYANCE. 

If A, levy a fine of land in capiu to the 
ufe of himfelf and wife for life, remain- 
der to H. their fon in tail« remainder 
to himfelf and wife in fee, tVhether 
after her death his fon by a former 
wife (hall have the third part by 
32* H. 8. c. I. or fiiallfT. have the 
whole, 1 13. pi. $4 

Tenant by knight fcrvice affared veam 
parts of his land to his wife before mar- 
riage, and having fold the moiety of 
the remaining third part died, his heir 
within age. Whether the lord may take 
any of the two parts to f apply his full 
third, i4'2. pi. 49 

A. being feifed in fee of land in right of 
his wife, joined with her in a bargain 
and fale of it by indenture for thirty 
years in confideration of 70I. remain- 
der to themfelves for life, remainder to 
B. their fon and C his wife in tail, 
and fuffered a recovery for further 
aflfurance. And it was alfo found 
dehws the indenture, that the faid afifa- 
rance was as well in confideration of 
the marriage of B^ and C. as of the 
faid 7q1. and that A, and his wife died ; 
then B* died leaving; iiTue, and after- 
wards C. with a fecond huiband levied 
a fine ccme ceo with warranty to a 
flranger, the iifue after the term and 
within the five years may enter under 
II. H. 7. c 20. this being a ^ift by 
an anceuor of the hufband within that 
ilatutej * 146. pL 68 
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./ m condcleration of his daughter's 
marriage^ covenaats to fland felfed to 
his OWD ufe for life, and at his deaih 
that (be and her hufband fhall have the 
land in tail, and that all perfons (hould 
dand felfed to thofe ofes ; and alfo for 
further aflnrance. After the marriage 
he bargains and fells with fine and reco- 
very to one, with full notice of the co- 
venants and ufe, this is of ivo force, 
but on the death of j1. the daughter 
and her hafband may enter^ 235.pl. 20 

Conveyance by the king's tenant in chief, 
in confideration of natural aifed^ion, 
to collateral relations, is not within 
32. H. 8. c. I. as conveyance to chiU 
dren's children is, 286. pi. 46 

Nor is conveyance to a baftard within that 
ftatuic, 297. pi. 23. 345. pK 4 

A ^oman feifed by defcent ex parte pa^ 
iemi intending to marry B> by reco- 
very and deed grants to herfelf and B, 
n fee by miftake ; (he may correal 
this after marriage, by t fecond deed 
between herfelf and B. and C. her heir 
$x parti paterna^ B. and (he covenant- 
ing to (land feifed in fpecial tail only, 
with remainder to C ai was intended 
before^ 307 pi. 71 

H. conveys by Latin Ate^/eniori pueroof 
his body, and afterwards levies a £ne 
to the fame ufes, which is done to the 
•Id eft child ; feniori (hall now be con- 
flraed of either fex, and an elder 
daughter ihall take before a younger 
fon, 337. pi. 36 

Before trial and after ifTue joined in M, 
12. & 13. Eli%, the defendant, to de- 
fraud the plainti(F of execution, con- 
^ Xt:^^^ his lands to friends, and took 
the profits himfelf, and this the iheriff 
returned to the elegit $ bat on the paf • 
iing of 13* £1. c. 5. zpluries eUgit was 
awarded, 294. pi. 8 

A man cannot referve to himfelf a lefs 
eftate than he has already, unlefs he 
departs with the whole, and reukes the 
Jeis by way of ufe, 369. pi. 77 

A lefs eftate cannot precede a greater 
im mediately in the ('4 me perfon^ unlefs 
both are eftaces of inheritance, but the 
lefs may depend upon, and follow the 
greater, 310.pl, 78 

See JoTVT'EKAvr, Hbriot. 

CONUSANCE OF PLEAS. 
Though the Bijbof e/ Efy be a party, his 
bailiiF of tb<r ifle may claim conu- 
<*ace> 156 pi. 26 



23. Hen. 8. c. 3. oofb the conufance of 
the city of Norwich in attaints, being 
pa(red after their charter, though that 
was afterwards confirmed generally by 
King &d. 6. 202. pi. 70 

COPYHOLD. 

B, porchafes a copyhold for lives of the 
lord, who makes a leafe of the freehold 
of the foil to J. rendering rent, and 
afterivSirds levies a fine of the manor to 
B. who accepts rent from jt. Whether 
B.'i copyhold is gone, 30. pi. 207 

jf. furrenders copyhold to the intent that 
the lord (hall grant it to him for life, 
remainder over, and dies before exe* 
catioif thereof had, a grant of the re- 
mainder afterwards by the lord, is 
good, 251. pi. 90 

J, covenants to a(rure all his copyhold 
lands, and afterwards furrenders divers 
parcels by names and abuttals, the 
fu.'-render is enrolled accordingly with 
the addi.ion of per ncmen of all his 
copyhold lands there, yet na more 
(hall pafs than were named in the fur- 
render, 251. pi. 92 

A woman copyholder for life marries ; 
the rtverfion, after the death, furrender, 
or forfeiture of the wife, is granted to 
jH. B. and C. fucceilively according to 
the cuftom ; the hufband furrenders to 
'J. who is admitted and dies ; B, dies ; 
C has no right, as the wife may claim 
•after her hulband's death, till which 
time the lord may retain it as occu-. 
pant. Bn: if they releafe all her inte- 
reft to C. the lord is bound to receive 
him, 264. pi. 38 

A copyholder dies leaving two daughters 
by different venters, who enter ; the 
eldeft dies before admittance, yet her 
pofTefiion was fufficient to entitle her , 
collateral heir, 291. pi. 69 

So podelTion by guardian, to whom cuflody 
is commiued by the lord during mino- 
rity, if the infant die before admit.^ 
tacce, will entitle his heir, 292. pt. 69 

Copyholders ideots are not within the 
furvey of the court of wards, but of the 
manor courts only, 302, pi, 46 

See Bye-Laws, Manor. 

CORPORATION. 

If the kin;^ grant Lind to the good men ofL 
without an habendum •* to them their 
•' hf irs and fuccefTors,*' rendering a rent, 
they become a corporation perpetual to 

this 



THE NEW TABLE. 



this finglc intent ; bat tliey are only 
t^ants at will ; and if the king re- 
Icafe the rent, it is a diffolution ipfo 
faao, lOO. pi. 70 

Whether a corporation may enter on the 
leffee without attorney warranted un- 
der their common feal, I02. pi. 83 
Sec Surrender, Variance. 

COSTS. 

pending a writ of error on a nonfuit in 
C. B. defendant may fue for the dolls 
recovered in the original a6lion, and he 
ihail have them though the judgment be 
reverfed, 32. pl- S 

In an action upon the ftat. 2. H. 4. c. 1 1. 
the plaintiff is entitled to double 
cofts, 159- P*' 3^ 

No cofts (hall be had on flat. i. & 2. P. 
&M. c. I a. although the jury affcfs 
them, 177' P*- 33 

In a writ of entry in the foft, upon a dif- 
feifin made to the demandant himfelf, 
he fhall recover cofts and' damages ; 
/ecus if the difleifin were made to his 
anceftor, S?^* p'-6i 

&ftfAuDlTA(itJERELA,Qt7ARElMP£DIT, 

Replevin. 

COUNTY. 

Appeal of robbery againft acCfiTaries 
abetting in one county a felony com- 
mitted in another, muft be laid in the 
county where they did abet, 38. pi. 50 

In appeal of murder, where the blow is 
given in one county, and the death in 
another, the jury muft come fiom the 
body of both counties, and the trial be 
inB.R. 46. pi. 8 

In trefpafs, defendant pleads a fiftiery in 
one county, and prefcribcs to draw his 
nets on plainiifPs foil in another, this 
(hall be tried by a vifnc of both coun- 
ties, 268. pi. 14 

In debt on bond in London^ iffue on the 
polFeffion of lands in Bedford (hail be 
Uicd in that county, .270. pi. ij 

Raviihmcnt of ward muft be brought in 
the county where the wrong was com- 
mitted ; though if \\\t ward be carried 
into another, li cfi, «. gives a writ 
10 that fheriff to have the body in 
court, 289. pi. 58 

Ue Distress, Trespass, Verdict, 

COUNTY PALATINE. 

Zee Chester, Conusance of Pleas. 



COURTS. 

An aftion will not lie in the piepowder-' 
• court on a contrail itiade at a preced- 
ing fair, 132. pl- 80 

If a ftatute create a new offence, and give 
a penalty to be recovered in any of the 
king's courts of record, it is confined 
to thofe at Wcfiminfter ; but if no court 
be mentioned it may be fued for any- 
where, 236. pl. 24 

ice Manor, Perjury, Satisfaction, 
Striking in Courts, Usage. 

COVENANTS. 

Leffee by indenture covenants, that if he, 
his executors or affigns alien, the leffor 
may enter, and makes his wife executrix 
and dies, alienation by her fecond huf- 
tand is a breach of the covenant, 6. pl, I 

A covenant to levy a fine to A. docs not 
change the eftate till the fine be levied 3 
other wife if the covenant had been that 
A, {hould have the eftate, 96. plw 40 

A covenant that the leffor (hall pay quit- 
rents during the term does not expend 
to his executors, 1 14. pl. 60 

Qf a covenant to infeoff at Eafter, free 
f'rom all former incumbrances (leafes, 
&c. excepted), a leafe made after- 
wards, but before the feoffment, is no 
breach, 139- P^- 34 

If one covenant to do an a£l, he alone can ^ 
perform it^ 191. pl. 20 

Leafe for life by indenture, provifo that 
if the leffee fhould die within fixt/ 
years his executor (hall have fo many 
years as (hall be behind at h^s death, 
this provifo is but a covenant and not 
aleale, - 150. pl. 83 

After dower recovered againft a terrtjor, 
he leafes over, and coveifents that he 
has done no z€l to impeach, but that 
the'aflignee might quietly enjoy witb- 

' oat let of him or of any other perfon ; 
the words but that have relation to the 
covenant, that he had done no a6t, and 
extends it only to a£ls done by him- 
felf, 240. pl. 43 

A. is bound to fuff r his leffee to enjoy^ 
and that without interruption of him- 
felf or any other. A copyholder en- 
tering by ei^ne title is no breach^ 
unlefs A» adlualy procured the difturb- 
aace, 255. pl. 4! 

Tenant for life makes a leafe for years by 
the words ^ant mnd demife^ render ing 

rem 
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tent by indenture, and dies wi(hin the 
term, the remainder-man enters on the 
termor, holden that an SL&ion will not 
lie againft the executors bfut apon an 
exprefs covenant, for the covenant in 
law expired with the trfm, ad. That 
plaintiifin fuch il&on miift fhew him- 
feif in at the time of the oufting cx- 
prefsly, and not by implication on- 
ly* «57-pl- 1 3 

Covenant to fUnd feifed toihe afe of my 
brother is good, without exprefs words 
of confideration, 302. pi. 45 

Bond by J, to perform covenants in an 
indenture of leaiei one whereof was, 
that J» (hodld pay tedt until he l^rins; 
an adion againft jf, the tenant in po^ 
feilion* and fuffer a verdict againft 
himfelf. It is not enough that 
B* quietly enjoys ; there muft b^ 
fuch verdid before the rent (hall 
ceafe, ji8. pi. iz 

Three purchafe jointly in fee, and cove- 
nant each with th^ other and his heifs 
that the furvivor (hall make fuch con- 
veyance to the hsirs of the others as 
they fhall devife, this covenant is pe- 
remptory on the furvivor, and, though 
not annexed to the land, go^s to the 
heir, who, on tender of a conveyance 
and refttfal to e;^ecnte it> m^y imme- 
diately fue, either in the comity where 
the lands lie, or where the tender 
was made. And the time of the ori- 
ginal fale or name of the vendor 
ne«d not be mentioned in the declara- 
tion, 338. pi. 39 

The vendee of land Covenlnts to make 
ba^k fuch afliirance as the vendor's 
coonfel (hall advife, provifo^ if he do 
not! to ftand feifed to the nfe of the 
vendor, the vendee is bound to propofe 
and require the a(rarance« or the ven- 
dee may keep Che land, 36i« pi. 9 

J. eovenants that he will not do any a£t 
to avoid his benefice in leafe to £» and 
that C a leilee of part (hall pay the 
rent to B *^he nuy plead performance 
of all the Gorenai^ts on his part gene- 
rally, without. expre(s averment that 
C< hai paid the rent, |^a. pi. 1 x 

ff€ Act Of GoDi Conoitiok^ ExEtfu- 
xoa, LaMOLoaD and Tejiakt. 

CURTESY OP ENGLAND. 

A fliaa (hall be tenant 1^ the cartefy 
qS ittgUmi i£ die ifluc be boxn 9ivft, 



though it have nsver been heard, to 
cry, *$• pi. is9 

Bat not by the curtefyof ^^v/Aun/, vvith» 
out its adlually having been heard to 
cry, ihiJ* in natit 

The Kind's ward being married, and 
having iITue, after (he attained her a^e 
tendered livery, but before it full/ 
paiTed diedi her hu(band (hall be tenant 
by the curtefy, 95. pi. 35 

Land in capite by knight fervice de- 
fcends to a feme covert, who dies' 
without fuing livery, her hufband 
fhall be tenant by the curtefy and 
fue it, 229. pi 49 

If a man with hts wife alien her land 
after ifTue, and (he die, the iiTue can- 
not enteir diixing the life of the huf- 
band, 363. pi. 26 

CUSTOM. 
See London, P&escriptiok, Wales* 



ti A M A G B S. 

In (lander defendant juftified, verdid for 
plaintiff, the Court cannot mitigate the 
damages. But in ihayhem may mcreafe 
them, 105. pi. 15 

In an afixon on the £ril breach of an 
agreement to deliver ib much annually 
during the joint lives of the parties, 
whether the jury can aflefs damages 
for the whole contrad, 1 1 j. pL 5 j 

A judgment by non fnm infarmatut , on 
8. H. 6. c. 9. is equal to a convidion, 
and the defendant (hall forfeit tre- 
ble damages ; fo on luhil dicit in 
wafle, 214, pL 45 

Jndgmerit ef damages by confe(fioii im 
pUgiis aMmetandti^ though it did not 
appear that plainti^had paid the cre- 
ditor, but only 'that he was impnfonej 
for the debt, 457^ pi. 11 

In dower, damans (hall only be where 
the hulhand died feifed, 284. pi. 33 

The damages aifefled under c. £1. c. 14. 
for a forged releafe« (hall be doable of 
the penSty, not of the fum really 
due, 304. pi. 5 1 

Damages and coib Ihall be recovered oa 
a wiit of entry in the /of on a difleifin 

tb] ' madt 
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made to the demandant htmfelf ; fecui 
if made to his anceJlor, 370. pi. 6i 

^rd'Ap«»EAL,AssTsi?, Audita (juERELA, 
£>rTRY, Judgments, QuA&fi IMve- 
DiT, Replevin. 

DAYS, DATES, AND TIMES; 

Leafe referving rent payable at two cer- 
tain fe;ifls, or in one month next after 
either oi the faid feafb, and if the rent 
fhoiild be in arrear after either of the 
faid feafts and days by the fpace of 
eight weeks, that then &c. the eight 
weeks ftiail be reckoned from the 28th 
day after the feafts, 142. pi. ^6 

The legal qsarter of a year confifts of 
ninety-one days, the half of 182, and 
the whole of 365, the law paying no 
regard to the odd hours, 345. pi. 5 

A relcafe given on 21 January (hall not 
Hop the taking of an inquefl on the 
23d by a plea puis darrein continuance ; 
lor the continuance on which the in- 
dued is by relation taken is On the 
effoin day the 20thi 361. pi. 10 

^^^ Bargain and Sale, Deed. 

D E B T- 

l)ebt Will lie againft the adminiftrator of 
one who gave a bill undertaking to lay 
out money in goods to be (hipped for 
the plaintiffs, out who never executed 
the commiflion ; though if the money 
had been employed debt would not 
lie, 20. pi. 118 

On the grant of an annuity et Ji cotttin^ 
gat to oe in arrear, difhefs for it, and 
for 6s. 8d* nomine pcena ; as no grant of 
this penalty is exprefsly in the deed, 
whether debt will lie for it, 227. pL 43 

If a rent-charge be granted for life, pro- 
vifo not to charge the perfon,.flill debt 
will lie for arrears by executors after 
the edate is determined, 227. pL 43 



DEBTOR. 

One in the Fleet procured his indiflment 
for a felony, that by confelfing it he 
might have his clergy, and fo defraud 
his creditors, and got a bab^ corp, 
cum cauja into B. R. But the King 
di reeled thci Judges there to furceale 
from proceeding to his arraignment till 
further order, 245. pi. 65 

If the King have his debtor in fcxecution, 
no fubjeft can have execution till the 

' l^ng'9 debt b fatisixed» 2^j. pi, 24 



Between verdift and jadgtnent in B. j^j 
defendant confefTed a debt to the King 
in the exchequer, and was committed 
in execdtion ; and aftenvards being 
brought into B. R. by habeas corpus 
was committed to the marflial in exe- 
cucton on both judgments. The ex- 
chequer fends another writ to have the 
body by prerogative,' Whether it mnft 
be obeyed, 307. pi. 6tf 

^ee Execution, I^REftociTiVE. 

DECEIT. 

See Pleading. 

DEblMUS POTESTATEM. 
See Pine. 



DEED. 

Whether (delivery to the obligee himfelf 
as an efcrow makes the deed abfo- 
^"^•' 34' pl- *5 

J. delivers a deed to B. to deliver sis his 
deed to C— C. refufes to receive it, B. 
leaves it, C. may fuc upon it, 167. pi. 14 

And J. cannot plead this as a fpecial 
mn efifaOvm, for it was his deed hy 
the firil delivery, 167. pl. i^ 

A, makes a bond to B. for the ufe of C 
and putting it into C>s hands in pre* 
fence of ^. fays, this 'will/erve, it is a 
good delivery, 192. pj. 26 

If a man plead his deed dated 20tli Ja- 
nuary, and delivered 30th, he ought 
to fay " firft delivered 00 the 30th,'* 
or it (hall be taken a perfcft deed •» 
the 20thi 221 i pl. ig 

If words arc blotted out after execution 
by the grantee himftif, though in a 
place not material; it will make the 
deed void, 261. pl. 2^ 

A dcfeatance dated before but delivered 
after a recogniaaoce is a good bar to 
"' 3'5-pl.iOo 

If ^. on the 26th make a (latate to A 
and B. oa the 27th make and deliver 
a releafe */ to the making of theft prg^ 
fents^ but dates it as on the jjth, fliU 
the Hatute is rcleafed ; fecms had it been 
up to the iay oftbt date^ jo/. pl. ^ 

DEMAND. 

Condition that for default of rpnt paid 
a term fhafl ccafe, it is neceflary to 
make a demand of the rent upon flic 

land I 
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hod I ficm if tt be referved payable off 
theUnd^ S^'P^* '^ 

Leafe of abbey lands, refenring an an* 
cient rent to be paid at a place oat of 
the land* virith a daafe of re -entry , the 
King's reverlioner need not demand 
the rent> bat may enter under 32. H.8. 
c. 34, for non-payment ; a fortiori 
where the claafe of re-entry upon fuch 
default is, that bt fiaU enter ivtthout 
fiarther dimmnd^ 68. pi. 2j 

Ppon rent referved by the King payable 
on demand at a place certain, on pain 
of for ibi tare if not paid within one 
month. Whether a demand is neceflary 
by a grantee of the reveriion, and 
where, 87. pi. 103 

. Zee Condition, Rent. 

DEPARTURE. 

in debt on bond to make if required 
fuch affuranceas counfel (hould advife, 
fXeZf prtaeftando no advice, fays, that 
he was not required ; replication, ad- 
vice of a releafe, and tender of it, 
and refufal by the defendant to feal it ; 
a rejoinder that he did not refufe i? a 
departure^ 3 ' • pl* 2(7 

Avowry for damage feafant under a leafe 
from the fee ; plea that the Icflbr was 
only tenant in tail, and a conveyance 
to plaintiff' as heir in tail ; replication 
that the leflbr refet-ved a rent upon the 
leafe, which the plain tiiffhath accepted 
fince the leiTor's deaths is a depar- 
ture, 95- pi 40 

LefTee covenants, and is bound to inclofc 
after felling wood ; to debt on the bond 
be pleads that he did not fell ; replica* 
tion of two acres felled, and no indo- 
fure ; rejoinder that he did indofe, is a 
departure and jeofail, 253. pi. loi 

The plaintiff declaring that be bad per- 
formed all his covenantiy and in his 
replication ihcwing only that be *wm 
ready, is a departure, 371. pL 2 

DEPUTY. 
If a dean make a deputy by parol, and 
he in his abfence, with the chapter,' 
confirm a grant of the bifliop. Whether 
it fhall bind the rucceflbr : qu^re alio, 
if it had been by the deputy of fuch 
deputy, ^45* pl- ^5 

' The dean of the college of H'indfor may, 
by the ftatutcs, make a deputy with 
power in emnibus tsccrcere o£iciwn fmai 



in perfomtu tt c^Uegutm memoraK this 
power does not enable him to make a 
leafe of their land, though the f^^ of 
the college join, and it be under their 
common feau ; for the word colleii^n 
extends only to the fite of the college, 
not to their poffeilions , ^ 3 3 • pl • < J 
.5^^ SscAPBy Office. 

DESCENT. 

The Heir of a remainder-man expectant 
upon an ellate*tail, though the ancef- 
tor die before the remainder falls in, is 
in by defccat, 136. pi. 17 

A^ builds a (hop on a wade in the King's 
manor and pays no rent, the King 
grants the manor to B* who neither 
enters nor takes rent {01 the {hop. A* 
dies in poiTeflionj his fon enters, this is 
lio Jtfcent, 266 » pi. xo 

M&e Ektry, UfiiR. 



to E V I S E, 
if. devifes to A. his yoanged fon and his 
heirs for ever, and if either of bU two 
fons fhould die without iffoe, tliat then 
it fhould remain to his daughter in fce^ 
A, dies without liTue in the life of the 
teflator, the daughter ihall have lier 
remainder, 12a. pi. zo 

Whether a dcvife of a rent-charge, and 
thatnot in writing, be good, 139. pl.37 

h devife of lands devifeable by culbm 
holden in capite by knight ferncc ia 
good againfl the heir for the whole.— 
^are. As to the King's wardfhip and 
primer fei/hip 155 pi. 2t 

Devife to F, and the heirs male of bis 
bodyy and if he chance to die witiiouc 
heirs of his body remainder overi 
gives only an eftate in fpecial tail 
male, 171. pi. 7 

Crjluy que ufe was not enabled by flat. 
R. 5. to devife the land, 74. pi. 14 

A devife of an entire manor holden b)^ 
knight fervice, made mefne between 
the ftat. of WUls and the ftat. of Ex- 
planations, is good for two parts and 
bad for the third, J 50. pi. 89 

A rran having lands in two hamlets 
within one vill devifes all his lands in 
the vill and in one of the hamlets by 
name*- nothing in tec lulier (hall 
pafs, a6i. pi. 27 

[i> 2] peviftf 
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Dtvvk of a mefluage by the termor with- 
out declaring any eft ate paiKes the whole 
tenn» 307. pi. 69 

^. enfeoffs B. in truft to perform his 
will, and by will declares that B, (haU 
fbnd (eifed to the ufe of his daughter 
C : this is a good devtfe of the land 
by intention » though C. be a baftard, 
and though B. can by no poffibility be 
feifed to her afe, 323. pi. 29 

J. devifes land to B. and her heirs for 
tvcT, and other lands to C. and her 
heirs ; bat if C. die before iixteen 
living^, her part to B, and her heirs ; 
and if B. die living C. her part to C. 
and her heirs ; but if both die having 
no iflue, then to D. ; thefe are eflates- 
tail and not conditional fees, and B* 
and C do not take crofs-remain- 
ders, for no implication will make 
a crofs remainder where there is a 
fpecial limitation by the teflator him- 
felf, 331. pi. ao 

C. devifes a hoafe to three brothers, pro* 
vided always that the hoafe be not fold, 
but go unto the next of blood that are 
males » this is an ellate-tai) to each 
fucceflivelyy 334. pi. 23 

Devife to one brother on condition, but 
on failure to remain to tife houfi^ fhall 
be conilrued n the moft worthy in blood 
of the devifor's family, 334. pi. 29 

A man having ifTue two daughters by di- 
ve rs venters, devifes a moiety of his 
land to his wife for feven years, and 
that his eldeft daughter (hculd enter 
into the other moiety on the day of her 
marriage, and if his wife be tnceinte 
with a daughter, that {he (hoald take 
an equal (hare with her other iifter ; 
this is no devife of chat moiety to the 
elded, but only a liberty to enter and 
occupy the land during the minority 
of the youngefl, who fhall take an 
equal (hare in the whole, 342. ^1. 54 

Cijhiy que ufe in the time of EAv. 4. 
devifed to his fon and his heirs for ever, 
but if he die without ifTue, living Ms 
executors » that tlicy (hall fell ; tliis is 
no ellaie-tail or gift of the land it. 
felf, 354. pi. 33 

Devife of the ^' fet-fimph^fmy eftate to B^ 
" and after her deceafe to C. her /on** 
(who was atfo her heir}, gives B, an 
eilate for life, remainder to C. for 
life, with the ultimate remainder in 
fee to ^. 357-pl. 44 



A termor devifes the occupation of \S^. 
land to his wife for as many of the 
years as (he ihall live, and after her 

. death the remainder of the years an* 
expired to his fon, and makes her fole 
executrix, and dies ; the widpw enters 
and agrees to the legacy, there beings 
afTets befides fufficient to pay his debts. 
She cannot afterwards difpofe of tho 
term abfblately againil the fon, as 
executrix, nor as devifee, (ince (he can 
only have the whole on the contingency 
of her living fo long, 358. pL 56 

Devife of a reverfion to J* pa; hg there* 
fore yearly during hb life 40s. to B. 
eives bat a life^eftate, and the'^40s» 
become payable only when the eftate 
commences, 371, pi . 5 

J, devifes two parts of his lands to his 
four youngeft fons in tail, and if the 
infant in 'ventre /a femi be a fon that 
he fhall have a fifth part as coheir, but 
if all die without iffue then to revert; 
A, dies, afterwards a fon is born, he 
ihall take nothings nor fhall any of the 
two parts revert till all ^^t are dead 
without ifTue, 304. pi. 50 

Devife of a term to A, when of age, and 
in the mean time the occapation and 
profits to the executrix ; if (he alien the 
term, what remedy has A. 328. pL 1 1 

A'^CONDXTtON, JOINTtMANT* 

DISCONTINUANCE OP ACTION* 

A 've.fa, cum provifo was retomed and 
filed ; two hours after a <ue. fa. by 
i^t plaintiff was alfo returned and filed ; 
each party then fued out a ha. cor. 
jur, n^hich being returned the plain- 
tiff failed to continue the jwraia ; 
yet this is no difcontinuance, for the 
continuance entered by the defendant 
(hall faffice, 217. pi. 6t 

There can be no difcontinuance between 
aid prayer and the procedindo^ for the 
parties are without day, 256. pi. 8 

DISCONTINUANCE OF ESTATE. 

Though fine or recovery bars the heirs of 
tenant in tail male it is no difcontina* 
ance, nor afiFeAs the reverfion, being in 
the King, 32. pL 1 

If after partition by deed before 3 1 . H. t, 
Ci t. between the alienee of one copar- 
cener in tail and the other coparcener, 
that other grant her part to the alienee 

and 
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\XkA die, a releafe to him with war- 
ranty by the iflae is not a difconti* 
nuance, 9^* P^* 54 

Whether a devVe by tenant in tail be a 
difcontinoance, ii6. pi. 68 

Eflates in fee to hnfband and wife are not 
within II. H. 7. c. 20. 248. pi. 78 

Tenant in tail makes a feoffment with 
letter of attorney, who oafts the leflbr*» 
fcrvant and makes livery, to which the 
termor agrees, J'annng bu term, this is 
a difconunaance, 3^3. pi. as 

Tenant for life levies a fine cemi ceo to 
himfelf in fee ; afterwards the remain- 
der-man in tail joins him in a feoff- 
ment ; this is a difcontinuance of the 
eftate-tai], 314. pi* 3S 

See Fine. 

DISSEISIN. 

Trefpafs in an houfc ; iflUe joined upon 
a difleiiin of the plaintiff; defendant in 
evidence to prove no diffejfin (hewed a 
recovery of lands, with averment that 
the honfe was built afterwards; the 
jury were diarged to find the dtifeifin 
if they did not find the building upon 
the land, but if they did to pray the 
advice of the court, 47^ pK 6 

If he wht has a leafe to commence on a 
future day enter before the time limited 
he is a difleifor &c. and his term (hall 
never connnence, 96. pL 44 

i;,ivery by letter of attorney of an infant 
is adifTeifin, 108. pi. 33 

If one execute an office by appointment 
of the Court to which another has 
right, he is a difleifor, 115. pL 64 

A diiTeifor makes a leafe, referving rent, 
the diiieifee re-enters, upon whom the 
leffec enters for his term, and conti- 
nues to pay the rent to the difleifor, 
both (hall be difleifors ; and non-renure 
by one is a bad plea, for they are both 
tenants, 13 4* P'" '* 

After making a leafe for years the leflbr 
aifiired his wife a jointure on the land?, 
. and then aliened them ; on the death of 
the hufliand the wife enters, and the te- 
nant attorns to her ; this is a dif- 
feifin or not at the election of the 
alienee, i?^- P^- 3^ 

Sutute ja.H. 8. c. 33. is to be under- 
flood as well of dilfeifins by any other 
means ^ of ^hofe which ase cffcded by 
force/ ^i?. pU7 



If the difTcifee enter, and the tenant of the 
difleifor, defired by him fo to do, re- 
enter, and pay the rent to the ule of 
his leflbr, the freehold again veils in 
the ceflttj que v/2r without exprefs agree- 
ment after the difleifm, 141. pi. 47 

See Emblementts, Tenant by Suffe- 
rance. 

DISTRESS. 

Ceftitf que ufe after the flatute of Ufes 
may diftrain for rent upon the leflee 
for life, under a leafe made by the 
feoffees before the flatute, without at- 
tornment, 30. pi. 204 

Whether a ferry-boat may be diflrained 
for an annual rent payable by pre- 
fcription by the owner of a ferry, in 
confideration of keeping the pier of a 
bridge in repair; 117. pi. 73 

Diftrefs taken in the honour of W. in one 
county, and driven to the caftle of W. 
which is in another, and where the 
court of ther honour is, the accedas ad 
curiam may be diredled to the flieriff of 
the latter county, and plaintiff declare 
of a taking in the flrfl, i68. pi. 20 

In an adion on the fecond branch of the 
firft feaion of i. & 2. P. & M. f. 12. 
the place where the diflrefs was taken is 

' not material ; though it is on the tirfl 
branch, where the difUnce is the of- 
fence, 237. pi. 33 

Count for diflraining beafts of the plough 
contra formam ft atuti is well enough^ 
without averring that he had other goods 
fuificient for the diflrefs, 312. pi. 86 

J, and B. having adjoining clofes, 4* 
is to keep up the fence ; if by his de- 
fault ^.'s cattle come through, A*^ 
landlord cannot diflrain them for 
rent, 3»7- P^- 9 

A fine was levied after the flatute of 
Ufes, to Vhc intent that the conufor 
fl^ould have a rent out of the land, 
though no claufe of diftrefs he may 
diflrain for it, 362. pi. zi 

If a man bring annuity, or an adlion which 
does not lie, where he may diflrain, it 
does not difcharge the land, 344, pi. 2 
See REPL^viNt 

13 I V Q R C E. 

Qau/a frigiditath is a Tincklo matrimonii ; 
but if both pnarify again s^d have ciiil- 
dren they fhall coluibit Jlgain, for iie 
chqrcJ\ was deccivcid, 1 - -.. p' 40 

[b 3] DOW UK, 
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D d W E R. 

The court of augmenutions had no power 
to affign dower, 26 y pi. 37 

^ roan having 3 ol. in land, in 60L of 
which hip wile was a joint purchafor 
uiih hin), deyifes to her the third pa^ri 
ot all his lands, be(id|?s her faid join- 
ture ; (he waived the jointure, and de- 
iranGcd a third p^rt'of all as the lega- 
cy, and then a tljird part of the refiduo 
foi her dower ; the legacy was ad- 
judged her as ftie demanded it, and 
4.0I. given her by agreement for the 
whole of her dower, 61. pi. 31 

lands by purchafc to J. and his wife, and 
tc the heirs male ofthe^r two bodies 
lasviully begotten, is a bar of dower 
v'itfiin the intent though out of the let- 
ter of ^7. H. 8. c. 10. §.6. j7. pl.48 
^ n>an ioififd of,fQC?g^land in fee ai^d of 
land i« c^/i// in rail devifcd the tliird 
part of all to his wife \n recompenfe 
of dower, and 3ied j llje enters imnje- 
diatcly into the third part, of the fee- 
iimple lands, this fhall bar her further 
claim by 27. H. 8. c. 10. 220. pK ^2 
Fine by the hufband baw dower, unlefs 
the wife claims within five years from 
his death, - 224. pi. 28 

The wife of one exeoiued for treaibn 
ihail not have dower of lands which he 
aliened before the treafpn, although 
they are not forfeited, iao. pi, a^ 
CJrant in fee by J. to himfelf and his wife 
on their marriage, may be averred for 
jointure, and fliall bar dower by the 
equity of 27. H. 8. c. 10. 24.8. pi. 78 
A ce^uy que ufe before 7,2 • H. 8. procured 
his feoffees to ejcecute an eftateto him 
and his wife of part of the lands in ufe, 
and after that year died fcifed of the 
refiduc : Whether taking her eftate 
therein is a bar of the widow's dowef 
without an exprefs averment that fuch 
cftate was for her jointure, 266, pi. 7 
A life cftate in remainder after the death 
of the hulband, and limited on con« 
dition, is a good jointure and bar of 
dower within the intent of 27. H. 8. 
c. 10. 317. pi, ^ 

In dower, a remitter to defeat the eftate of 
the hulband cannot be given in evidence 
under ne unque/etfie que do~j:er»hxxi mull 
be fpecially pleaded, 41, pj, j 

Acceptance of rent in faiisfadion of 
dower after judgment to recover is no 
bar to 9/ure facial' to have cxccctionr 



unlefs the rent <i'cre afSgtied oot of ifi6 
-landdemandedt 91. pi. 12* 

Adower, that the demandant entered In- 
to part of the land puis darrein continu-i 
ancAt is a good plea in bar ; and if fte 
would repl^ her qoaranuoe, flw jruH 
ihcw the death of her huftai^d and the 
continuance of the forty days, y6, pi. ja 

To a writ of dow^r, noae may pfead deti« 
nue of charters but the tlenant tn pof* 
feiiion by defcentas heir to the hatband; 
<sior is that plea good (ot more land than 
the charters concern ; and they fiioukl 
be fhewn in certain unlefs fealed up or 
in a box, 230. pi. 52 

In dower» tho tonaht pleading an a^ign- 

, ment of rent out of the land mufk flitw 

that he h^d fqiicieiit qftate at the time 

of the aiJignment, 361. pL 1 1 

Dower againft eight, two cofifefs, the reft 

, plead, judgmeat immediately for th^ 

third part of tw<?. cighthsi of the land ; 

and qn the liTf e^oui^ for the demaad^^ 

aBt» judgment fox P(^e .thi^rd of the sc- 

maining iix,partft , 187. pi. f 

Where in dourer the> heiv teing loathed 
' pleads nehs'peraitfc^t, and the tendnt 

avers affilts by defcenc, the widow is 
' entitled to judment ittmediately 
. «^auiftthahair/cr£.^i!miagaiii(lthcf 

tenant before . the. trial of the iiliie* 

* But whether th^ tenant moil not aver 
^ that the aiTets by defcent are in fee 

quare^ for lands in .tail fliall not fave, 
thofe of the tenant, '. ! 202, pi. 71 
The tenant vouphed the heir Jn ward xx\ 
the Queen, of whom he prayed aid: af- 
ter z, procedendo ^ Judgment was that the 

- demandant recover againft the tenant, 
and he over a^inft the heir, bot with, 
ilay of execution of the ceco very over 

- until the foil age of the heir, and until 
the Queen's hands be amoved, 256.PI.7 

The fheriff affigncd dower by metes and 
^ bounds, the demandant refofed to re^ 

• ceive it,ilill (he may enter at any time 
after, but (lull not haVe an aUat bmhn% 

. facias /eifaiam^ 278. pi. 4 

See Damacks^ Evxdekck, Fine, Mar, 

jtiAGB, Seisin, View. 



E. 

ECCLESIASTICAL PERSONS. 
Before induaion the prebendary cannot 
charge his church lands, 221. pi . i a 

AAcr 
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^Uifr admiaifhiitiqp coiPiBiu»i« th« ordi* 
nacy cto neither fue noi be fued for a 
dcbtoftheinteftatc, 2i^7. pL 73 

^o adion ^oiild lie againft the ordi- 
nary at uMnmon law^ but by IFefi. 2. 

«• «9' M7 pJ-73 

7hat the prefentee is a haunter of taverns 
and unlawful games which are only 
mala pr^hihita i$ no cai^f^p for the bi(hop 
to re^fe |p adroit him, ^54* pi. a 

The Bifif^p ff Sf. D, by iic«n(e founds a 
collej^ewith c^ohs reci)lar, refer ving 
to himfelf offuium decani tanquam dtca^ 
imsuiefi {ntccUJLd Mrm^t/tf ^^nd halting 
ajSgned a benefice to oqa of tiie canon- 
rics tranflates it to the deanery ; this 
tranflaticn is Yoid» efp^rciaHy for his 
own benefit ; and the creation of the 
deanery is alfo void» for want of 
fufiicient words {o create fuch of- 
fice, a87.pL 54^ 

A clerk onpe qualified as chaplain to 4 
peer, thoqgh the peer die, or he quit 
his fervice, may retain bis pluralities : 
and though he have not p9j:Y;hafcd a dif- 
pcniation it is no forfeiture, 3i8.pL88 

Jf a lord having right to thr^e chaplains 
only reuif) Qx, the three firll appointed 
;are legally io, 312. pK 83 

Whether ths authority of the guardian 
of the.fpiritnalities to execute a writ 
previoufly directed to thpn, is deter- 
nxlned by the creation of a new bi- 
flwp, 353. pi. 19 

See Chorcr, Lease. 

PJECTIONE EIRM-ff. , 
See Error, Plbadikgs. 

ELECTION. 
A man being bound to releafe one from 
wardihip at the age of twenty-one, or 
before on the rcqueft of the obligee, 
who ihall have the eledion the requeft 
being made before, 109. pi. 32 

J. felfcd of one thoufand acres in fee 
infcofls i>. without deed of feventeen 
acres, habendum to him and Us heirs, 
at the eledion ot him and his heirs, 
wherever they pleafe ; B. dies before 
election ; at any rate his heir might 
iiotelea, 281. pi. 17 

One grants a rent-charge by deed, with- 
out laying for hioiieU and his heirs ; 
by his death the grantee's eledion is 



determined, ,and hf quinot charge the 
heir in annuity, 344. pi. z 

See PissEisjtf, Qrakt. 

EMBLEMENTS. 

After rcgre![% made the dideifee fliall have 
the corn, though fevered from the land 
by the difTeifor, 31. pi. i 19 

4* conveys to the nfe of himfelf ^nd his 
wife for their lives, then fows the land, 
and dies, the wife, and not the execu- 
tors fhall have the crop, 315. pi. 2 

ENTRY. 

Leafe with covenant by lefiee that if hc^ 
aH.en the \^^r may en^r ; upon fuch 
alienation tiie leiibr mutl make an 
adlual entry before he can make a new 
leafe, 6. pL i 

^cjfrty que »fe in tail itxakes a fe o & ui e ii t 
and diesy the frechotd is not in the 
ancient feoffees immediatefy by the 
death without re-entiy, ' ' 57. pL % 

Whether entry by the plaintiiF after 
vcrdli^, but before jodgmcnr» be a 
bar in debt ifor the damages on a judg- 
ment in affife, iOy. pi. 24 

4. man being difleifed whilft beyond fea 
returns, and afterwards departs again, 
during which time a defcent is caft. 
Whether the entry be tolled unlefs he 
had notice whilfl tn th« realm, 143^ pLs 7 

A bailifF cannot enter for a condition bro- 
kei) without exprefs authority .azz.pf.zi 

uf. tenant in tail expe^n^ on an e^ate 
for lifcyleafes to k. who levies a fine to 
A. rendering hack to him for t»ietcrm, 
paying a rent \ A. dies, and lb does 
the tenant for life ; the iflue in tail 
accepts the rent ; Whether this ihall 
bar his entry, 279. pl.^ 

Cefiuy que uf: in tail, remainder over, after 
27. H. D. levies a tine, and dies with- 
out iffjc, within the five year^ a llranger 
enters in the name of the feojas or the 
furvi'vor of them, witiiout naming any 
one i quare, if lawful, 312. pi. 8j 

Difleiibr of lands in J. B. and C all in 
one county, levies a fine of thofe in J* 
Entry ot the diJeiiee into B. and C, 
in tiie name of all, will not ferve for 
thofe in A. 337. pi. 37 

ji, makes a feoffment after 27. H. 8. to . 
the ufe of hb wife, and if he furvive her 
to the ufe of himielf and fuch woman 

[b 4] a. 
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SM he ftal! afterwards marry for the 
term of iheir lines, remainder to £. 
B. and the feo^a before th^ fecond 
marriage, with the aifent of J. Who 
levies a fine accordingly, enfeoff to 
pew ufes. Aftcf the death of ji and 
five years after the fine, Wbcihtr the 
iecoiid wife may ent^er wi^h the af- 
fent of the feoffcfs to revive ihe firft 
ufc, 340. pi. 48 

J. and B. are coparceneri ; J. is at- 
tainted of treafon, ^hc |Cing grants the 
land wiihout office to another, ftill'5. 
may enter upon the pateniccfor her 
moiety, without petitipn or monfiram dt 
'W/, 325. pi. 38 

sSr/ Condition, Ebvcrsioi^. 

1 
ERROR. 

If defipodafit be ouUawe^ oppn ;; ca./a. 
where no capias lies in proccfs, he may 
have error in the fame court whprr'thjB 
judgment was ^ijren. But where the 
error is tbc default of the court itfelf, 
as the want of a coqiihpance, errdf 
coram nohh does not He, 105. p). 3J 

Error op a judgment in afiife doe^ not lie 
before th jufHces of C. B. ZSP- P^'^c 

InyormeJoH, if the demandant has judg- 
ment lor part, no writ of error Ires' till 
^hc whole IS dcicrminej|, ' ^91* pi. 68 

Error lies in 6. R. on a judgment in/t/r/ 
facias in th^ chancery, 31c. pi. ico 

Error does nop He jnto B* R. or C, B- 
from the Cinque Port^ ; but a f^lfe 
jidgment there is reverfible by the 
]nrd warden in the court of Shef'^ 
^^y> ^ . • ^^^ ^^^^ 

The writ of <rrror in pa^Hament may be 
retornat^Ie at ibe nextfeflion^j^^.pi.]^ 

The iflqc may have a writ of error to 
reverie a comoiop recovery fuffered by 
tenant in tail, although he brodght a 
writ of error himfelf, and Vc leafed all 
errors to bar the eflatc ; a. d io may he 
in remainder if the ifl'ue fail, although 
not privy in blobcTi ' j88. pK t 

In ejeSiont Jirm^^ if plaintiJT declare on 
', a ' leafe to coihmence at Mitbaelmas 
after the death of J. S, and he do' not 
ihew the time of t^e death' and entry, 
it is error, 89. pK in 

The writ in ^eQim firmsg was for enter- 
ing a manor vs et armis and feizTng 
floods, the iflue mm ejicii inftead of moh 
euff.'uejrot, M^l 



On fuch writ, if plaintiflf be mot amfrced 
for his falfe claim as to the goods, it if 
error* ihid. 

Judgment of ctfpiatut profint where the 
force and arms is not found, is er- 
ror, ihid. 

pm flion of ihe plaintiff's ?it-rncy'snamc 
in the recprd, where he offeied himfelf 
on the quarto dii by attorney, is error, 
though' mentioned afterwards in the 
declaration, 93. pi. x- 

So in wafte, omiflipn iti the writ of what 
eilate feofFee^ to the ufe of rhe plaintiff 
Were feifcd, thopgh eipreffed in the afl 
fignm^nt pf wafle, is error, 93- pi. 2 { 

JSot (helping the commencement pf a par- 
ricular eftaie allege^ is error, 93.pl 25 

flainiiff (hewipg a tenancy for Hfc, wtb 
re<verJion ta him/elf, without thsl words 
appertaining or bejonging, is er« 
ror# 94-pl»7 

If the 'viMire facio\ be ccittm?ble men/. 
Mich* and the ha. cor, jur. on the 
oftavc of St. Martin^ it is er- 
ror, ■ . 97. pi. 47 

If the ha* tfir, Jt^r^ be returnable 00 
a general' return day, with tlic ws/i 
prius for a day between that and the 
'quarto die pqfi, g trial finder it is errp- 

^^m» 97- p{-47 

If a writ of entry J>c made returnable 

the day bcfoi^ the iefte, by miftakc of 

the attorney, it is error, 1 29.* pK tz 

|f the amercement of the defendant 
be omiited in the judgment, it is er- 
ror, 132. pi, 80 

An exigent returnable men/e Michael. 
entt red on ths roll as returnable o£iah. 
Mich, apd defendant outlawed at a 
county court between, is error, for the 
record is to be credited, an. pl> ja 

^he ded, po{, to naake attorney being 
tcfted afiqr \\t return of the writ 
of entry in a common recovery is 
error, ior ^he judgment hath relation 
to that return, 220. pi. 13 

After error brought defendant'was taken 
on a ca, fa, iffuing oqt of C. B. 
but fealcd with the fealof B. R. 
pn fuggeftion of which hcf was imme- 
diately difcharged and the plaintifPa 
attorney comnitted, 244. pi. 58 

Warrant of attorney entered after error 
brought, the plaintiff in error delaying 
to deHver the writ to the clerk of the 

treafori' 
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trcafiiry till fix days after the pe- 
torn, »i5' P^- 34 

Jndgnent reverfed for want of platntiFs 
warrant of attorney, though the writ 
of error and judgment were both in 
one Term* 230. pi. 58 

Warrant of attorney not entered on the 
roll of warrants of attorney is er- 
ror, 330. pi. t8 

Not fo of admiffions of guardian or pro^ 
cbein amy, 3 30. pi. 18 

Want of warrant of attorney of the plain- 
tiff in affife is error, 363* pi. 23 

Though the efibinbe entered on the plea 
roll, want of it on the roll of ciToins is 
error, 330. pi. 18 

To an information for intnifion defendant 
pleada a grant from A.piruomen of all 
that land &c. conuining 100 fiet 
in length and 155 in breadth ; re- 
plication traverfes, that A. did grant 
ter nomen ^c* contaiuiiig 15; feet 
jn kngtb, and taking no notice of 
^ny £reddih, and concludes to the 
foumry. Verdi^ that A. did not 
grant ftr nomen He, conuining 155 
fat in length front the defendant in bar 
alleged, indbad of frout the attorney 
for anr lord the King above alleged ; 
and judgment reyerle4 for thefe er- 
rors^' 3j}f pJ. a8 

When matter of fad it affigned for error, 
i« nnllo eft erratum is a good rejoinder 
jf defendant ly^fli to admit the ieJ^ but 
^eny that it is legal error, but if he 
wiih to difputjB the truth of the fa£t in 
{fliie He nyull plead itfpecially, 6s*P^7 

After error brought and a Juperjedaat 
awarded, if defendant fue z/cire facias 
to baye ,e^ecotioD, plaintiff may appear 
and affign errors, ^7. pi. 35 

One outlawed on ^ judgment in debt 
brought error ; in the original he bod 
the addition oifadler, but in the/riW 
facias for execution, and in the writ of 
crtOT,falter ; for this variance he muft 
bring a new writ* a? there is no fucii 
original, 173. pi. 16 

On delivery of a writ of error to the 
chief joftice or plerk of the treafury, 
the Court mud not award execution 
sf the plaintiff profeciite to have the 
record removed before the day of th^ 
return, otherwife they may, 244. pi. 63 

^Crort upon an information of afnry oi^ 
.37.H.8.P9. 368. pL43j 



Judgment in annuity /*f all arrears hefort 
and pending the writ^ amonnting to y^l. 
which was more, by one quarterns an- 
nuity, than was incurred, is but a 
miftake of the clerk, and not er- 
ror, ^ SS' P^- ^ 

Trcfpafs fuppofed in C.jnxta S. where- 
as it is C. lefides S. is not er* 
ror. 3>S-p'-99 

Nor omiffion in the <venir^facieu of the 
names of the joflices of oyer and ter- 
miner before whom the writ is return- 
able, 315. pl- 99 

In procefi in aflife, want of a ^enue in the 
tefte of the hab. corf, recognit, is not 
error, 375. pi. 19 

See Ancient Demesne, Assise, Ches- 
ter, Execution, Fine, Joinder nc 

ACTION,JURORS,OUTLAW|lY,QUARjr 

Impedit, records. 

E S C A P B. 

Efcape is not local ; therefore an aSioa 
may be brought in Middle/ex fur an 
efcape out of the Marflfalfea, which is 
in Surty^ 278. pi. 5 

Debt for an efcape will notl'eagainfl the 
heir of the gaoler, 27 • . pi. 25 

Debt does not lie againft the executor of 
the warden for fuffering one in execa* 
tion to efcape from the Fleet, unlefsthe 
warden was convided in his life<^ 
time, 322. pi. 2$ 

One in execnuon fliall not be delivered 
by a protedion ; and if by writ or 
commandment of the King under 
I. R. 2. c. 12. he be fet at iaree. 
Whether the gaoler is not chargeable 
to the party, 162. pi. 50 

Jhe marfhsd, by leave of the chief juftice 
and affent of che plaintiff, permitted- 
one in execution to go at large for a 
time, whrn he returns he is in execu- 
tion a^ain ; fo that if he a^^ain per- 
mit him to quit prifon it is an 
efcape, 275. pi. 46 

The marlhal by his patent mi^ht make a 
deputy. The deputy fuil^rs one in 
execution to go into Norfolk with a 
keeper ; the deputy is liable for an 
efcape, 278. pi. 5 

ff the warden/ though by command' of 
' the lord treafurer and chancellor of tho 
exchequer, fuffer one in execution at 
(he King's fuit, andlikewife at.thefuit 
of a fubjcd, to go into the country 
with a keeper to colled the King's 
debt« it i< an efcape^ ^97-pl* 24 

Debt 



THE NEW TABIB. 



Flea that y. and C. before ihe Oay 
laid in tke declaration, iheriffs of X. 
iuffered the priibncr to go at laree in 
the county of S. and demurrer : lil, 
Becaufe the efcape might be before tiie 
time laid, ani) yet not during the time 
that J. and C. were in office : zdly, 
Becaufe it is repugnant that the c(cape 
ibould be at S> whM the prifoner was 
in cuik>dy at £. .- 3dly» For not al- 
leging the prifoner in cuAody at ^, .• 
4thly, Becaofe they neither traverfe, 
Bor coafefs and avoid, but onlv lay the 
^lamc on another, 66. pL 9 

ESCHEAT; 
fee Attainder. 

ESSOIN. 

^^ayees in aid may fef er in their eflbihi ; 
but in /cire facias the prayec in aid 
cannot have any efibin, . a6* pi* 1 6| 

"Whether in eRdm. pur /ervicelerqy the 
day to bring in the v^arranty fhall be 
given to the efloiner or to the party 
cfibined, '54' P'- '6 

Whether the abience warranted (hall be 
on Monday the morrow of the odlave of 
the Holy Trinity ^ or bn the odave ge^ 
ncrally, which is Sunday, And Whe* 
ther the warranty fiioold be by Writ 
clofe or letters patent, and ihould r^. 
cite the eilbin^ and that the eiToiner was 
fworn, or not, i{4. pi* 17 

\i2iformedon be returned tarde the tenant 
cannot be eflbined, for he had no day, 
in court, 252. pi. 94 

Tenant refufing to appear, but feen in 
court, fhall not be eflbined, 268.pl. 16 

The tenant eflbined at the return of the 
vtnire facias in a real adlion, 324. pi. 36 
Sei Error. 

ESTATE. 

If land be leafed by the premifes of an 
indenture to three> hahendum to one for 
life^ remainder to another for life, 
remainder to the third for life, they 
ihall take in fucceflion, 1 60. pi. 45 

" Hahendum eis et haredihus fuis in pnfe^ 
*' tuutn adjfroprium opus et ufum ip/o^ 
** rum A. B. et C. in perpetuus/ty'' 
without et haredtemfuorum^ with i^ar*. 
raaty to them, their hetis and aiiigns^ 



in forma pr^diMi, gives only an eAiC« 
iorlife, 169. pi. a | 

An nfe was limited to a man and woman^ 
and the heirs of their bodies, before ihe 
ilatute of Ufca, who afterwards inier* 
marry ; then the ilatute pafles, ftill 

. they have feveral moieties And if 
the huiband alien, the wife at his death 
can only claim a moiety^ though (he 
iffue may \iZ\^' forwtodom for the 
whole, 149. pi. tz 

A. levies a fine to himfClf and wife for 
life, remainder to his own right heirs^ 
with grant and render to him alone 
for life, remainder to B. for life, re* 
mainder to ^.'s right heirs, the render 
by the wife ihall not defeat her life 
intereft, and the renakder to his owi|' 
right heirs is void^i the ancient sever* 
fion being in him» 257. pi. 31 

Grant of a rent to F. by fine, baBemfan^ 
to him and his afpgns during the life of 
C and if it be marrearthat it ftiall bo 
lawful for /•- and his heirs to dHlrain 
tfjiring the life 6f C. ; this ctaufe of 
diftrefs gives F. a fee determinable on 
the death of'C. ' ' 253. pi. 99 

Feoffment to A, for life, then to bis wifo 

' B. till fuch child as he (hall beget ar- 
rive at tWcnty-one years of age, and 
afterwards" during *her widowhood, 
though A. die without child the widow 
is cnutked 10 hold the lands,' 300. pi. 59 

Feoffment xo A, aifd his heirs until ^. 

- pay lol. ; B. ^tt% without paying, 
A, (hall hold the- fee, ^' 300. pi. 39 

A, tenant in tail general has iffue two 

' fons B. and C. } B. has iffue « 

daughter and dieSf leaving hts wife 

. enceinte \ A. fuffers a conunon receve- 

. ry to himfelf for ii&, remainder to Z>. 
for years, remainder to the heirs male 
of ^.'s body and to the heirs male of 
their bodies, and dies. Afterwards 
B,*s wife is delivered of a fon, he fhall 
inherit noW|^ though C. took by defcent 
until he was born, 374. pi. 1^ 

^^^ CONT£TANCE, DevisE, RsLEASE« 

ESTOPPEL. 
The heir is eftopped from falfifying the 
co»lideratroh acknowledged in the deed 
of feoffment of his anceftor, 169. pLaa 
Avowry that th^' place where &c. ts 
parcel of the manor of AT.^iefendant's 
freehold ; {^a that it is parcel of the 
manor of K. and makes title to it 

withoQt 
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WTtlioirt ihU, that the faid iranor of 
jr. whereof &c. is defcndatjt's frre- 
hoW ; plaintiff is eftoj^ped from (hewing 
that defendant has no ftich marorj and 
that thcti the placcisnot parcel, for his 
pica adtmts it, * »8j/pl. 58 

The oWtgor of a bofld condui6red for the 
payment bf all foms for whrch J, 
flandt bi und by de«d to B. \% eiloppc<l 
from pleading that J. ^2ls never bound 
by any deed to B, 196. pi. 41 

Jf on avowry for diflrefs for rent the 
tenant pray in aid, claiming a leafc for 
ten years, wljcrcas he had a Icafe for 
fixty, this will not eftop his executors 
from claiming to the end of the term 
again ft the leiTor or his grantee of the 
reverlon, 29°- P^- 59 

45rtf Fine, QuareImpedit, Variance. 

E S T R A y, 

A waif happens in one franchife, and be- 
fore fcizure ilray s into another, the lord 
of the fecond' franchife (hall have 
it, 33»- Pl- 40 

' EST RE FEME NT. 
/ ' S^e Waste. 

EVIDENCE 

Grant by the King to T. C. in tail, re» 

. mainder to G. C. in tail ; that T, C, 
was attainted of trcaibn and executed, 
leaving 00 iliue, (all remainders &c. oJF 
IJrangcrs being Uv^d by aci of parlia- 
ineui,) and that after tiiC laid adl the 
Kin^ granted to J. is good evidence to 
JTopport a traverfc by G. C. of the King's 
being feiied in tee a( the time oi the 
f.cond grant to J. , 100. pi. 72 

In dower, v^^here ifiuc is joined on rccon- 
ciliaiion after elopement, defendant 
canuot gi?^ in evidence any other 
elopement than chatpleadcd, 107.pl.22 

Whether payment and tearing off the 
feal by the plaintiiF may be given in 
cvidenct: on ao/t ejtjadum, 1 12. pi. 50 

A'/V kahiut in tinmtntis may be given in 
evidence on nm dimijit pleaded to a 
parol Icafe lor years, 122. pi. 13 

Whether a demile by A. and fix others, 
feokeea io ^.'s ufe. will fupport a plea 
of a dcmik by A, or Wncther it will 
be good tor a I'eventn pare, 158. pi. 31 

In dvtinae for a Icafe by an executrix 
' thdt die afterwards married B. who 
' fttbmittcd the inierelt and i\\X^ to ar-* 



bftrfltion, when a moVty only ^%% 
awarded to the wife, cannot be givext 
.in evidence under the general \U 
file, 183, ph 

In 'dower, circumlhnti^l proof of the 
death of the hufband after fuven year^ 
abfence was admitted, none being 
offered to the contrary, 1S5. pi. 65 

A fine-was Mverfed in B. R. for nonago 
byinfpefiioii, afterwards en a writ of ^ 
entry in C. B. an exemplification of 
witneQes in chancery was given in 
evidence proving Aill age ; this the 
Court thought of no force agaioft 
the judgment in B. R. but the jury 
found with the teilimony in chancery 
which was afterwards a^roied in at* 
taintj 201 • pL 63 

Iffuc that exectitors had affets on the day 
of the writ, is well fapported by evi- 
dence of aiTets paid into their hattds ia 
the prerogative court on that momin^r^' 
though they protre imitiediate payment 
of it over to another creditor by order 
of the Court previous t6 the a&ual 
ilfuing of the writ, 208. pi. 16 

In debt on a contrad for £ol. defendant 
may give io evidence under, the gene- 
ral iffue chat it was only for twenty 
marks, 219. pi. ic 

Though a bond debt to be paid at a cer- 
tain day and place be difcharged by 
acceptance before the day and at ano- 
ther place, yet this evidence will not 
fupport a general plea of payment ac- 
cording to the condition, 22 j. pi. 22^ 

On not guilty pleaded co an indidment on 
5* El. c. i.^ the defendant may give ia 
evidence that the per Ion tendering the 
oathwasnotbifhopatthetime,2 34.pl.i5; 

)n debt for rent of certain lands, proof of 
a demife of part only will not fupport 
the declaration » 260. pi. 22 

The certificates of commiffioners dele- 
gates of appeals from the prerogative 
court 6i Canterbury is good evidence of 
an excommunicatiun, 37^* pl* 4 

Avowry for fealty and fuit o^ courr, 
alleging feifm by f'alty, rent, and 
fuit, proof of feifin by rent only will 
not lu(jport an ifluc on the whole feifin 
traveried, 330. pi. 19 

In trcfpafs quare clav/um /regit ^ if de- 
fendant plead, that tnc locus in quo is fix 
acres in D. which are his treehoid, 
without naming them in cjrtain, and 
plaintiff reply, ** his fre<fhold,*' each 

. having fix acres there, defendant cannot 

give 
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girt m evidence that he did the tref* 
pjiis io hi»own iix acres, 23. pi. 147 

Ar<f Attaikt, Dowtn, Executor* 

l»fiKtKTE9.y New AyS(CNM£KT> 

Slakder, Treason, Varukas* 
Villein, Waste« 

EXECUTION- 
IB an a£tion 00 a bond of the aoceftor^ 
and judgment by mJ^il dUit^ the plain- 
tifF (hall not have a ca,/a. againft ibe 
heir» but only a fpecia] elegit of lands 
descended in fee ficnpK'i 81, pi. 62 
Upon ri9Mt fer dlfcnt found againft the 
heir, who had aliened pending the writ, 
the judgment and $Ugu (hall be gene- 
ral, and upon a return of nihil and the 
alienation Ipecially, a new writ (hall 
ifiue oi all the lands &c. which de- 
fendant had on the day of nifi 
t^itUM 149. pl.«0 

^hen the defendant has lands in feveral 
counties, the plaintiff m >y have feveral 
dtfiits ioT the whole debt into each 
county, 162.pl. 51 

The executor of an executor, 10 an a^ion 
on a b..nd of the lirlt teflator pleaded, 
that his tertator pUne adminifira*vit» 
tne jury £nd a(ret9 at the lime of his 
death, the judgment (hall be de bonis 
ieflatoriSf and the damages de henis 
f^epriis, and on a devafiavit returned 
art execution generally {le bonis propriist 
whe e on a return oi nulla ^»;/A pUintiff 
may have a capias or elegit, 185. pi. 66 

In debt on recognizance a ca. fa, 
lies, 306. pi. 63 . 

h ea.fa. niay be awarded on an attach- 
ment of privilege, 192. pi. i^ 

After judgment defendant died, plaimifF 
may (ue out Tl J'cire facias againft the 
h ir and tenants of the land wh\cb was 
the defendant's at rhe time of the 
judgment, and elegit s agiiinil them, 
without previous procefs againfi the 
executors, 207. pi. 1 5 

Dtbt againft two executors, one confc(res, 
the other makes default, judgment is 
de hcnis tejiatoiis zgzxu^ both ; and if 
on a Ji. fa, upon this judgment a 
de<vafla*vit be returned againft the 
deiaulctr, thtfcire facias and execu- 
tion de bonis propriis is againft him 
alone, 210. pi. 23 

ExecuiioR a'varded on a fcire facias in 
C. B. dc.eudai.t being in the Fleet for 
af»othct caufe, and brou h. into the 



Bench by bed>eas corpus, on examiii* 
tion proving to be the fame peribo* 
may Be re-committed in execution on 
the judgment without fcire Jaeime, 
though more than a year has inter* 
vencd. 4i4^pl-47 

A tsftaium ca.fa. not being icrved in tima 
was altered to a later return day, and 
while yet unfealed defendant was ar- 
refted upon it : the Court committed 
all who had any hand in the alteration 
and arreft; but as the plaintiff wat 
wholly innocent the defendant was kept 
in execution, 241, pi. jo 

Plaintiff*s agent and the (heriff arreft the 
defendant, and afterwards prociire a 
ca, fa. to warrant the arreft ; both 
were fined for this, but as the plaintiff 
was innocent the Court kept the de^ 
fendant in execution, 244. pl« 61 

One was condemned in fcire facias on % 
recognizance in chancery j the warden 
informing the Court that he was in the 
Fleet fro certis caufis, the Court ordered 
him to be detained in execution thereof, 
this is ill : ill, Becaufe no capias lies 
in this cafe, but only/./u. or elegit : 
adiy. He (hould at any rate have beea 
brought up and queftioned as to iden- 
tity: 3dly, Becaule the plaintiff never 
prayed this (brt of execution, and per- 
haps would eledt fome other, 506. pi. 6s 

The flieriff under a/, fa, fells a term* 
afterwards judgment is reverfed, the 
produce and not the term fli.tll be re- 
ftortd, 363. pi. z^ 

If defendant die after the writ awarded* 
and before t xecuiion, it may be ferved 
upon his goods iu the hands of his 
adminifJrator, y6. pi. 31 

Pending attaint execution may be fued ou^ 
on the original judgment, 81. pi. 65 

Plaintift' may have a 'vestditioni exponas to 
the (herift to fell goods fcized under a 
Ji' fa, if the Juperjedeas upon error be 
not delivered till alter fuch fei- 
2ure, 99. pi. 37 

The pioiits of the office of filazer can* 
not be uken in execution upon a fta* 
»"^«* 7. pi. 10 

If the conufee of a ftatute, having a rent* 
charge, before extent purchale parcel 
of the land, the rent is gone and cannot 
be taken in execution ; fecus ifthe rent 
had been in execution before he got tb^ 
l^P^J* 205. pi. 7 

The 
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The execotor of the conafee of a ftatute- 
merchant, who in his life* time had 
fued out a eeriUrari and proceeded to a 
€mpuu agaiaft the conofoft cannot have 
a fcir$ fduiasp aiias capias^ or writ of 
extent, but muft commence endrely ^/ 
usw, i8o. pi. 49 

The conofee of a ftatate fued execation, 
on which was retarned the death of the 
connfor feifed of a manor and an extent 
thereof, without (hewing what eftate he 
had in it, this is void, for after his 
death no land bat fee limple can be 
extended, 299. pi. 31 

Until the Jiierate lands extended open a 
ftatttte-ftaple are not in the conafees, 
and the IberiiF is bound to return them 
to a writ of the King's prerogative, 
claimiag th/em to difcharge a debt due 
to him from the conufor, 67. pi. 20 

Upon an infafficient or uncertain return 
of an extent, although the conufor have 
accepted it by liieraie be may have a 
re-exteot, 299. pi. 31 

The coonfiee ofaflatnte takes a fine of the 
land to the ufe of another in fee, this 
does not difcharge, 349. pi. 1 5 

Whether an eftate by ftatate-ftapleis faved 

by 2. £d. 6. c. 8. (. 3. 319. pi. 14 

See PoROXRY^ Prerocative, Seisin. 

EXECUTORS AND ADMINISTRA- 
TORS. 

In letters aJ €oiUg$nd» the name of the 
perfon granting them ihould be in- 
ferted, 256. pi. 8 

Whether adminiftration committed by 
parol only, be good, 294. pi. 7 

Whether letters of adminiflration muft be 
in the name of the ordinary or may be 
in that of his commiiTary , 294. pi. 7 

If an inteftate have Bona notaiilia in Eng" 
lend and in Ireland, there (hall be feve- 
rat adminidrations by the ordinary in 
each country for all within his pro* 
vince, 305. pi. 58 

Executors may redeem with their own 
money goods pledged by the teftator, 
or pay his debts and retain the value of 
what they pay, 2. pL 3 

Kxecutors difpofing of their own money 
in pios ufui for the teftator's foul, may 
retain goods to the valine, 187. {^.6 

Adminifirators muft pay judgment debts 
heiore fpecialcics, 80. pi. 53 



If the ordinary have notice of an adtoft 
brought againft him on an inteftate'a 
bond, he muft not difpofe of goods in 
his hands, nnlefs he referver alfets to 
fatisfy that alfo, 232. pi. 5 

If two executors have a term, and on^ 
grant all that beh)ngs to him, tha 
whole term pafies ; /ecus of joint* 
tenants, 23. pi. 146 

Where a man devifesland to his executor 
for thirty years, to the intent and pur« 
pofe that he (hould annually therefrom 
pay 30I. to certain perfons, whom he 
makes fupervifors for the payment of 
divers legacies by them sX divers times, 
remainder over ; it is fufficient if the 
executor himfelf pay the legacies with 
coafent of thefe fupervifors, though not 
all at the stxy times when due,i63.pK52 

Of two executors, plaintiffs, one is fum* 
moned and fevered ; after judgment he 
cannot acknowledge fatisfadioOfthough 
hi& releafe before judgment would be a 
bar, 319* pl- ^f 

An adminlilratrix fues a debtor of the in- 
teftate, pending which fait another by 
covin procures a fecond admintfiration 
to be committed to him jointly with 
her, and after judgment rdeafes to the 
debtor, on which he fues auSta juereist 
and in the mean time the fecond admi« 
niftration is revoked ; the releafe is of 
no avail, 339. pi* 46 

J. devifcd all his lands to B. exqept a 
manor, whiclf I appoint to pay n^ dehi5% 
and made two executors ; one dies, 
the other may fell the manor to pay 
the debts, 371. pi. } 

An executrix appealing from a fentence 
of divorce for her pre-contrad, and 
dying before judgment. Whether the 
hufband by adminiftering the teflator's 
goods pending the appeal becomes ao 
executor de fin tort, 105. pi. 17 

What poireiTion and receipt of the de« 
ceafed goods or debts will be fafiicient 
to charge a man as executor, and what 
difpofition of them (hallinake him exe- 
cutor J/ y^ /«r/, 166. pi. 10 

In letters ad ceiligend, the ordinary di« 
reded one to fell perifliable goods ; 
the party felling is thereby an ejiecuter 
de fin torty for the ordinary himfelf 
cannot fell, 256. pi. 8 

Where a term is devifed to an executor, 
be (hall take as executor if he en- 
ter without diclaring t)ut it is at 
legatee, 277. pi. 59 

\ term 
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A tcrni U devifed to the executor* who 
enters and diea before probate,, yet 
his entry h a good execution of the 
devifc, 367. pi. 39 

^» beqaeaths, after payment of his debts 
and legacies, the refidue to his wife to 
difpofe for the good of his foul, and 
makes hor executrix ; fke takes the 

. lefidue AS fuch, and not as lega- 
tee, 331.pl.2l 

C. makes a feoffment to the ufe of him- 
feif for life^ and after his deceafe to the 
ufe of his executor for twenty years, 
remainder over } he has no intereft in 
the term hiqgfelf, but his executor takes 
by purchafe, 309. pi. y6 

£zecator of adminiftrator is not futible 
for debt« of the inteftate, 47. pi. la 

Inhere one executor refufes to aft, and 
the afting one dies, his executor fhatl 
liave an adion for the debt of the Brd 
tertator, 160. pi. 42 

2a debt againd the executor of an execu* 
tor, who pleads that his teftator//r»f 
adminiftra^it, he muft conclude with 
riens inter mains of the fir'^ executor, 
and not **' in his own hands," and the 
plaintiff muft reply aifets at the time 
of the firfl executor's death, and not in 
his life-time^ for they may have been 
rightly difpofed of, 174. pi. 21 

Pevife that executors ihall take the pro- 
fits of lands to pay debts &c. till the 
full age of the heir, both die during the 
minority, the executor of the farviving 
executor {hail take, a 10. pi. 24 

An executor dies before probate, his exe- 
cutor is not executor of the firft tefla- 
tor ; but if the refidue was bequeathed 
to his teflator, he (hall have admini- 
flration with the will annexed ; elfe 
fuch perfon fhall to whom it is be^ 
queatned ; or in default thereof the 
next of kin to thefirfl teflator, 372. pi. S 

If a man appoint J. and B. executors, 
provi/o that B, do not adminifler, 
the provi/o is void, and they fhall fue 
jointly, 3. pi. 7 

An a£lion will lie againft executors on a 
covenant of their teflaior, though they 
be not mentioned in the deed, 14.pl. 69 

X^efToe, for himfelf and executors, cove- 
nants to repair and fuftain (principal 
timber not hurt through their defaults 
elone excepted). By negligence of 
the executors the houfe is burnr. 



cevenafet lies ageioft them, bot jttdgr 
men t ^^ hpois ujtatoris tuntum 1 3 z 4- pi* 3 4 
Under plent diminifiravif the executor 
ihewing the debts paid muft (hew themi 
paid before the commencement of the 
aAion, but judgment againft him fhall 
\i^di bonis tejlatoris tanttm» 32. pi. 2 

A plea of ne ungues executor is tyell fop- 
ported by letters of adminiftration be- 
fore he adlcd a: all ; yet letters of 
idminiftration might be pleaded in 
abatement by ote charged as execu- 
tor, 305. pi. 6 1 

Whefe a bargain awd fale Was made, to 
be void on condition of payment of a 
fum to the vendee, his heirs or affigns, 
dt his death tender to the executors 
alone is not good, for they are not 
affign? of teftaior, 180. pi. 50 

^e Barokj and Feme, Debt* Escape, 

EXECi;TrON,ORDlKAItY,fLEA,RENT, 

Tfrm. 

SXTINGUISHMfiNT. 
A thing or action perfonal once fufpende^ 
by the adl of the party, is cxtinft for 
ever, 140. pi. 331 

if land holden by kni^htfrr^ice be granted 
to one in tail« remainder to the King, 
the ieigniory i« extiod by iJk King'e 
acceptance of the remainder, and the 
ifTue fhall not be ia w^ird to any- 
body, 154. pi. 1 9 

Grant of land in fee by indenture, render- 
ing rent, and re-entry for non-pay* 
ment, the grantor by a fecond inden- 
ture covenanting to levy a fine come 
ceo ^c. to the only ufcs &c.of the firfl, 
fuch fine being levied will not extin- 
guifll the rents or conditions, 157.pl.28 

If one having ele^icn to charge the per- 
fon or land diicharcje the one, the law 
will difcharge the other, 140. pi. 40 

General entry into the warranty fhali not 
cxtinguifh a rent which the vouchee 
has out of the land, iS7«b. pi. 30 

Whether unity of pofTeflion extinguifhes 
an ufage to repair the fence between 
two clofcs, 295. pi. 19 

Seigniory and tenure of obit and chantry 
lands is extinfl by polTefljon of theKing, 
but his patentee may be difirained for 
the rent, 313. pi. 91 

The King is feifed of a chafe, and jf. 
being lieutenant thereof in fee pre- 
fcribes to hunt firay deer into the 

maobr 
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or ofS. IS a ^irliea. Tlie mndr 
comes to die Kin^y who grinu it to 
M^ ita qK9d noDC (hall eot«r wkhoat the 
leave of B. This unity of pofidGon 
ami grant don not deftroy the pre* 
Icripuve right of j/, 32^. pL } 

*liPhc lord improves part of the wafte, 
9xA enfeoffs one who has cemmon 
appee^anc of thh improTemetit, it dcei 
iK>t extifigaiii his conmon in the reft- 
«!«»# 339- pi- 4S 

^e GftANT. 



F. 

J?ALSE lUOOMENf. 
On a noofuit ih falfe judgment the record 
fliall not be remanded, but z/cire facias 
iflbe to have exccotion of the judgment 
below. 329. ph 14 

Zte AnCISHT f>BMB8NE. 

FELO DE SE, 
See FoRFBiTVas. 

FELONY. 

iteleafinga fnfpeded felon from the tocki 
is felon/ by the common law thoagh 
he be not indited , 99. pi. 60 

Where a prifoner is indided for two 
felonies, the one capiul, the other 
v^ithin clergy, and is tried on the 
latter firft, found gailty> 4t hgit ut th* 
ricms ; he (hoald not be burnt, nor a 
irMiiatar eraikario entered till he is 
tried for the higher crimf, as it would 
difcharge him from that and all other 
felrnies committed prior to the con* 
Virion, 214. pi. 48 

Whether rape tan be committed on a 
child of (even years old, 304. pi. 51 

FEOFFMENT. 

Whether a man may avoid a feoffment 
made by his father, who was born deaf 
and dumb, 55. pi. 12 

Feoff'ment to two upon condition to make 
back an eftate for life to the feoffor, 
remainder in fee to a fuanger, and on- 
ly one makes back the eltaie, this is 
^ood fdr a moiety, 69. p\, 36 

i\ feoff'ment without conflderatioo (hall be 
' CO tti; Ufc of the i^s^fior^ ' 'i^6. pi. 9 



d. feiiipd of one tliottfaad acres ill fee ett« 
feoffs J. of feventeen acres, hahtn^ut^ 

. ifkf€€ at tht thSthn xif B* and his heirsf 
this it a void feoffment, ior tl>e unoer* 
taitity ; as freehold cannot be in abey* 
ance, and by livery that ought to pafi 
without any interval from the feoffor 
to the feoffee, 28 c. pi. 1 7 

A termor makes a feoffment, and by fet- 
ter of attorney delivers feifin, theleffct 
being apon the land and not oppofing^ 
it, this is a good feoffment 1 atid it 
leemi the term ffiailnot be faid to paft 
firff, 361. pi. 20 

&t^DiSCONTrNVA)rC£,LrVP.RY)MAN01lf 

SCARENOSa, VlLLKiK. 

F I N E.. 

IF teiiant in tail levy a fine with procla*^ 
mation»> and the £ve years pafs 
daring his life-time^ his iffue is bar* 
red, 2. b, pi. t 

If tenant in tail make a feoffment npoii 
condition and die, leaving two fffters 
inheritable to the intail, and one lev/ 
a fine of the whole, Jur rtUi^e to th€ 
feoffee. Whether this is a bar to the 
Other for her moiety after the £ve 
years, nj. pi. 75 

Fine by the hafiband and wife of land af«- 
fured to her after marriage for jointurd 
does not bar her dower, 358. pi. 49 

A tenant in tail in coparcenary levies a 
fine cofke ao with warranty of his part, 
atid takes back an eftate for li'e, his 
heir is eflopped to aver continuance of 
pofTeffion againft this fine> which is 
a feoffment of record and a difconti- 
nuancc, 324. pi. 30 

The iffue in tail ihall be barred by the 
fine of his father, though he claim to 
be in by his mother as well as his 
father, 351. pi. 24 

j1, tenant in tail, with remainder to 2?. in 
fee, levies a fine ; B, dies his heir 
within age ; /i* dying withdut iffiae, 
^/s heir may have his ad^/on at ahy 
time either before, or within the five 
years after, he is of age, 133. pi. 2 

When the conufee fuing upon a fine fent 
by mittimus out of chancery into B. R* 
dies, a frcih miitimus mull iffus to au* 
thorize the Court to proceed to execu- 
tion for the heir, 29. pL 196 

No avermentcan be made that theconu- 
for of a fine died before, the tefte of the 
dttlimus fotijiatcm, , Sig» pi. i 

In 
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}n qM Juris ^Jamat, bpon a fuggcftion 
that the defendant has a defence, but 
from age and infirmity is not able to 
travelt a dtMmus poteftattm may be 
granted to one of the jofticet of C. fi. 
to go to him and receive an attorney to 
appear and plead for him, 135. pl« ij 

ih judge of afiize by yirtoe of a general 
patent to receive fines with a non ob^ 
ftanti^ took the acknowledgment of a 
fine without a Mimus tattftatemt and 
boldengood, though tne chief jaftice 
of C. S. alone hath regnlarly fach 
power, 224. PK31 

tfifM juris elamdt the tenant attorned aa 
to part» and cUdmed part in fee, yet 
the fine of the whole was ingrofled ; 
but in fw quit firvitiut where it was 
found that one tenant nmitinuit l^c, 
\X was ingrofled only for the refi- 
due, axa. pL 3$ 

The Court will not flay the paffing and 
ingl'ofling ot a fine after the lUnp^'s 

. filver is entered, thoogb it was levied 
by an infatit fnat covirf, who is fince 
dead, aao. pi. 15 

Vhere lands lying in different counties 
are comprifed in one concord, the fine 
fro lianiid concerJa/uli fiiall be one en* 
tire fine for the whole, 227. pi. 44 

A /em file having acknowledged a fine 
before commiffioners, married before 
the day in hamu ilill the fine is 
good, 246* pi. 68 

After the King's filver doJy entered,^ if 
the conufee die the fine tttftll be in* 
grofled, but without the proclamations 

. required by 4. Hi 7. c. 24. for the 
party cannot now ele^ to have it under 
that ilatute, 254. pK 104 

In quU juris clanuu, if the termor claim a 
fee the conufee ihall have judgment 
to fue for the feifin, and have the fine 
ingroifed if he pleafes, 209. pi. 21 

The prcfcnt form of entering the pioda- 
mations of a fioe did not commence till 
the fixth year of H- 7. 256. pl« 9 

Proclamation of a fine made before the 
quarto d't f^ft of a return in the middle 
of a Term is good, the Court then 
fittiasr ; but qu^trt of the firft return, 
as the Juilices do not fit till the quarto 
diepoft^ 270. pL 24 

If (be conufee of a fine refnfe to take 
according to the ufes exprefifed in thd 
indenture, the fins ihall be to the ufe 
of ihr conufor^ 157^ pi. z% 



A. levies a fine comittoxxiB. iirbcr renders 
back to A, in tail, remainder to him- 
folf in fee : on the death of 4* #lthout 
ififue, Bm is driven to W^JorfueiiH^ he 
cannot have tfiire facias va the remain- 
der, becaufe his eftate is a reverfion, 
nor in the rivntir, for it i« a fint jcxe* 
cuted, 199. pL 5; 

In error in B. R. to reverfe a fine in C. B« 
only a tranfcript of a fine is remdVed 
till the reverfal, 89.pl. 1 

If a man fettle land to the nfe of himfelf 
in uul, remainder to his own right heirs, 
and die, leaving iflue a (^au^hier only, 
who levies a fine and dies without iflue, 
and y, S, brings error as coufin and 
collateral heir of the daughter, he (hall 
not reverfe that fine, 89. pi. i 

If one of the proclamations of a fine be 
ftated to have been made on a day out 
of Term, or on an iinpoillble day, it 
may be avoided by pleading ; but if 
flated to be on a day in Term, which 
' day was a Sunday^ it mud be reverted 
by error* i8x. pi. 52 

If any proclamation of a fine levied by 
tenant in tail be made out of Term, 
tbatproclamation alone (hall bereverfed, 
but the fine fhall ftadd and be a difcon* 
tinuance, 216. pi. 54 

See Ancient Demesne^ Baro!^ and 
Feme, ChesterJoimdbr IN Action^ 
Mortmain, Scire Factas. 

FORCIBLE ENTRV. 

Though a traverfe be tendered to an in- 
didment for forcible entry, it is ftitt ia 
the diicretion of the Court to ftay or 
grant reilltution according to the uath 
of the title, 122. pi. a6 

He who has had three years pofleflioa. 
bemg expelled, and reftored by an 
indidment on 8. H. 6. c. ^, cannot 
juftify kee]»ng poffeffion with force 
tender that Ilatute, 141. pL 4! 

If the lawful pofifeflbr for twenty years be 
otice clearly removed, he may ndt 
forcibly regain pofieiSon under the 
fame, 141. pi. 48 

Whether a widow during her quaran* 
taibe ibay defend the p(^efion witk 
force, i6i.pl. 44 

If a termor be expelled with foree, the 

reverfioner cannot maintain an a^icn 

on 8« H. 6. c. 9* 142. pi. 4^ 

F0RJL8TS 
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tORESTS AND PARKS. 

The pateotee of the herbage of a foreft 

may indofe, or diflraia* or have ircf- 

pafs for daihage done to the graf»» 

Lot not to the trees or fruit, 28$. pi. 40 

5/^ Bonds, Purpr€stu&s. 

FORFEITURE. 

Whether the acceptance of a fine^vr cdg- 
mzance ^c. granting and rendering 
back an eftate for years is a forfeiture 
of a Iife-Aate» 14S. pi. 79 

Within the fix weeks after convi6lion on 
I. £1. c. 2. defendant died^ Whether hit 
executors (ball be tharged witH the' 
forfeiture, fincc by fed. 12. he tbight 
have ele^ed to fuffcr imprifonment in 
lieu thefeofi 231. pi. 4 

If the coroner find %fugam fecit in his in- 
quifition of murder, the party (hall for- 
feit his goods, though he be acquitted 
both of the murder and the flight by 
the jury at his trial, 238. pi. 36 

Leafe for years, conditioned, that if the 
leiTor grant the reverfion the leiTce (hall 
have the fee. In quid juris clamauby the 
conufee of a fine levied by the le/Tor, 
if the termor claim the fee it is a for- 
feitare» 209. pi. 21 

A debt on fimple contra^ is not forfeited 
with the goods and chattels of a frU 
difi^ 262. pi. 31 

A grantee of the forfeitures of traitors 
before 25. £. 3. is notafifedcd by that 
ftaCQte, which is only explanatory of 
the Kiog's right 10 them, nor by 
26. U. 8. c. 13. on account of the fifth 
fediion faving the rights of flrangers* 
except in th(?e forfeitures which were 
made fuch by that flatute. And for 
new treafons created fince the grant he 
has no right to the forfeitures, 2 89.pl. 5 5 

A, makes a feoffment to the afe of him- 
felf for life, and after his deceafe to 
the ufe of his execators and afligns for 
twenty years, remainder over, and af- 
terwards is attainted of treafon, and 
dies inteftate without affignment ; the 
crown ihall not have the term, for C, 
bad 110 iotereft in i^to forfeit ; but if 
he had not been attainted his executors 
ihouldhave had itby parchafe,309.pl.76 

df. and his wife donees ill tail, the rever. 
fion in the King» A. having ififue is at* 
Uloted of tfeaidn^ th^ entail is forfeited, 

' for the ifliie mnft convey through 
botht %%!• pi. 27 



A. tenant for life^ remainder to B. fojT 
life, remainder to C. in tail, remainder 
to B> in fte, if ^. and B. join in a feoff- 
ment by deed, it is a forfeiture of both 
their life eftates^ and C. may enter 
immediately, 339. pL 44 

One being bound with fureties in 40! • 
payable at two days, fold them twenty 
oxen for4ol. by indenture, to be void if 
he indemnified them from the penalty, 
he to continue in pofixlHon at the will 
6f the fureties ; nothing being paid on 
the firft day, and th^ vendor commit- 
ting fuicide before the fccond, the beails 
br the money are forfeited to theKing^ 
bat the foreties moft be difcharged 
againfl the debtee, 166. pi. 44 

Z9e ATtAIKDBR, CoKDITION,' OPFXCE> 

Statutes. 

FORGERY; 

If one writirg a fick man's will infert a 
claufet without previous diredioo, after 
he is fpeechlefs, it is not forgery within 
5. El. c. 14. 288. pi. $2 

Forgery of a will, by which a leafe is de- 
vifed, is within 5.E1. c. 14. 302.pl.4s 

Forging fhe cuflomary ofa manor, which 
tends to the difhcrifon of the lord, and 
affixing feals to it, is within $. £L 
c. 14. 322. pi. 26 

The execution for double cofts and 
damages under 5. £l.c. 14. is by Eng^ 
lijh writ dircfttd to iht ftievS of ihe 
goods and chatttls and profits 0/ the lands 
of the offender, 323. pi. 28 

See Damages. 

FORMEDON. 

Tormtdon again ft three, two confefs, the 
third pleads to iflue^ demandant ihall[ 
not have judgitientf a|;ainil the two till 
the iiTue be tried, 6. pi. 4 

\i\viformedon the tenant and vouchee both 
make default after the fummons td 
warrant is returned (erved, demandant 
ihall have a/r//r r^^againft the tenant* 
though he has no remedy over againft 
the vouchee, 24. pi. 1^2 

Land given to father arid ibn, and to the 
heirs of their twd bodies, remainder 
over, the father dies and the fon dif^^ 
continues, or a ftranger abates, he in 
remainder need have but one former 
din, 145. pi. 64 

hformedon in the remainder cannot be 
maintained without alleging ifileu in 
the particular tenant^ 240. pK 44 

W • Iti 
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Jn a forme Jen in reverter the donor need 
not name the ifl'ue of the donee^ but fay 
ou^ pcft mortem of the donee without 
ilTue &c. ; fecui in the defcender^ where 
he mufl name ihe heir laft feifed. 
^anxvi the remainder^ 216. pi. 56 

Where lands are given to A^ and to the 
heirs of the body of his father, in a 
formedon in defcender brought by the 
{on of ^. he rou(l entitle himfelf as 
cottfin and heir to his grandfather ; 
for it may be that //. was a 
younger fon, 247. pi. 75 

Formedon in drfctnder\% out of the ftatute 

of Limitations, 32. H. 8. c. 2. nor was 

ever within any of the old ftatutes for 

. limiting anions* 278. pi. 2 

80 in re^'erttr or renaindert and fo \xifcire 

facias ufcn fines ; and therefore the 

writ or count need not aliege feiiin 

within fifty years, 315. pi. lot 

A* tenant in tail, remainder to B. and C 
in tail. The heir of i5. in formedon 
need not exprefsly aver the death of C. 
but ** quit poft moftem of A. B, and C* 
** i^c, eo fuod A, died without heir of 
*« his body," is fufficient, 349. pK 17 

In formedon againft haron ei feme after 
eflbin €aft» though the Jeme alien her 
right, ftill on default by the hufband 
ihe (ball be received to defend, as (he 
had right when the writ was par- 
ctiafed, 315. pi. 1 

In formedon agatrlft three, thougli two 
confefs the a^ion the third may pK'ad 
jointenancy with one of them, and 
traverlc the other's having anything 
in the land, 6. pi. 4 

• See ABATEMWfT, Error, Fine. 

FRANCHISE. 

Sec Est RAY. 

FRAUD, 
See Conveyance. 

FUGITIVE. 

Departinor the realm /or the fake of 
Jiving out of due obedience to the laws 
is no offence, unleis there has been 
exprefs reftraint by writ or proclama- 
tion, 296. pi. 19 

But if a fubjeA re fufe to return upon 

the King's mandate, his lands and 

goods ihall be feized to the King's 

ufe, 128. pi. 6x 

See Prerogative. 



G. 

GAOL* 

See Prison. 

GAVELKIND and BOROUGH 
ENGLISH. 

Gavelkind land being devifed to an hnt* 
band and wife for life, remainder to the 
next heir male of their bodies lawfull/ 
begotten. Whether the eldeft fon (hall 
have the whole, or all take by the 
cuftom, 133. pL 5 

A man makes a feoffment of borough 
Engli(h lands to defcend in tail ac« 
cording to the courfe of common Iaw« 
Aill the yoonged fon (hall inherit, and 
not the eldeil, 179. pi. 45 

Gavelkind land devifed to the eldeft foQ 
on ^condition that he pay tool. If he 
do not pay, \Vhetber the younge(! may 
^nter upon a moiety, 316. pi. 5 

See Ancient Demesne, Jointenants. 

GRANT. 

Whether the grantof the office of fteward 
of the court of augmentations, fealed 
only with the great feal» is good by 
27. H. 8. G. 27. 50. pi. t 

A grant by the King to an alien that he 
&all pay only Englijh cufioms binds his 
heirs and fuccefibrs, though they be not 
named in the grant, 92. pi. 1 7 

But quare of a licence to export beer nnt 
obfttmte \£e. unlefe they are exprefsly 
named, 92. pi. 17 

Grant by the King cf an annuity for life, 
to he received at the receipt of our excbe - 
query is good during the life of the 
King, but does not bind h)s fucceffbrs 
without exprefs words, 92. pi. 19 

The grantee of a manor dumfola grants % 
rent-charye out of it, and afterwards 

' the rever(ioi\ of the manor defcends 
upon her, and (he marries. Whether (he 
may avoid it, 141. pi. 44 

The King grants a foreft for years' to A^ 
who covenants to keep one hundred 
deer there, and to leave one hundred 
there at the end of the term, a grantee 
in fee cannot kill or give warrant for 
any deer there during the term, 1 6^. pi. r 

By the grant of a foreft the gam^ 
pafles, 169. pi. t 

The King grants to one to fell wiaea tern 
obfimnte JitttBi§ withont limiutioa of 

time. 
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tiae» but in tl)e patent commands bis 
officers to permit it for his life, this is 
onlv a grant daring pleafore, and 
determines on the death of the 
^ King, 270* pi. 22 

'A temior grants all his term and intereft 
' to B. habindtm to him after his death, 
the whole intercfft paiTes immediately, 
^nd t\it habentium is void« 272. pi. 30 
Grant by charter to the corporation of L, 
of *' all fines and amerciaments for all 
** offences of all per fens rcfident in L. 
*• in ihc court of either bench, chan- 
*' eery, exchequer, and all courts of 
'• the King, and before whatibever 
** juftices fitting and giving judgment, 
•* which would belong to the King if 
•• not granted," pwlTes the fines for 
temporal offences only, but no right to 
a fine afielfed by commifljoncrs of 
oyer and terminer of ecclefiaftical 
caufes, 269. note (aj 

The King having a rent out of a manor 
whereof/^, and his wife are jointcnanis, 
•' gives, grants, remits, releafes, and 
*• renounces the rent, bahend, ct pcrci^ 
•' pitnd, to A, and his heirs," this is 
either a grant or extinguittiment at the 
eledion of the patentee, 319. pi. 16 

If the King grant in confideration of the 
furrender of a prior Icafe, and it be 
only a furrender in appearance, the 
grantee not having inteieft in the 
whole, the King was deceived, and may 
avoid this grant, though made ex certd 

' fcitntidt 352. pi. 26 

A grant by ^ueeu EUx, of a manor and all 
woods heretofore known as parcel there- 

• of, paifes one that was parcel in the 
time of Ed. 6. though not of a longer 
timo back uniefs the words had been 
e^ver kerHefwet but fuch grant of 
a fttbjcd wonid not seed the word 

; flW, 3^2. pi. 17 

Before 13. £].*c. 3. the Queen granted a 
manor of a fugitive (leized for not 
returning after Ttcenfe determined by 
))er privy feal) for as long as it ihali 
remain in her hands : after that a6t 
and 14. £K c. 6. ihe. feizes it again » 
. and one as her fteward grants a copy 
'; hold ; this is void, for the firft patent re- 
mains good, and that patentee alone may 
keep courts and gran tcopiesj 375. pi. a i 

\i€ Annuity, Cruroh* III AOLLteSMT, 
Majvo^, Of rics. 

1 



H. 

HEIR. 

If A. itiake a feoffment to the nfe of his 
wife for life, remainder to the heirs c f 
their t«vo bodies begotten, the if- 
fue cannot enter during the life 
of A* . 99. pi. 64. 

.That the obligor made executors and 
died, and that they have affets, is no 
plea by the heir to an adion of debt on 
the bond of his anceftor, 204. pi. 2 

A purchafer of land in fee dies without 
iffue, his mother has a brother, fo has 
his grandmother ex f^arte patcrnd, this 
ihall be the heir, and not the maternal 
oncie, 314. pi. 9$ 

A. having two fons binds himfelf and his 
heirs and' dies, the eldefl enters on his 
land and dies, the youngeft enteung 
ihall be charged as heir, and io (hall 
his grand ion » 368* pi. 46 

^^<fAs9ETS,ATTA I VDER, Attornment^ 
Descent, Estate, EsTOPP&L, £xB-* 
cuTioN, Judgment. 

H E R I O T. 

A cuftom that the lord may feize the beafti 
of a firanger Untant et eouchant upon 
his tenant's land by way of heriot if the 
beil beatt of foch tenant be eloigned at 
his death, or he die without bead, i^ 
bad, 190. pi. 57 

In j unifying under a prefcription for a 
heriot, defendant mud plead that hd 
feized for or io the name of an he-* 
riot, 199. pi. 57 

Tenant by heriot cuilom holding of fe- 
vera] lords makes a fraudultnt gift of 
his beads, any lord may fue on 
13. £1. c. 5. for the value of all the 
beaits, 351. pi. 23 

HUE AND CRY. 

Two being robbed of a joint futri of 

money may join againll the hundred on 

the ftatuie ; /ecus if the property were 

feveral, 370. pL 5^ 

The hundred to excnfe themfelves iriull 
apprehend the felons, or deicribe their 
names fo that they may be indited and 
outlawed, 370. pi, 59 

HUNDRED. 
See Hufi AND Cry, Jctrors, 

[c 2] IBIOT. 
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I. 

IDIOT. 

Ste Copyhold. 

IDEMPTITATE NOMINIS 

Lies where there are two of the fame 
Arnamey but not for two names of bap- 
tifm* 5. pi. 4 

JEOFAIL. 

Covenant by an adminiftrntor ; releafe 
from the intedate pleaded ; replica- 
tion, natural ideorcy of the inceftate> 
whether it is a jeofail* 112. pi. 52 

Trial in farptrJon between the vouchee 
and demandant is within the Jlatnte of 
Jeofails, though they are not both 
parties to the writ, > j88. pi. 11 

In waftc by pulling up a copper fixed to 
the foil by the leHee. Plea a devife 
thereof by the Icffce, iiTue on the de- 
vife is a jeofail, 272.. p|. 33 

An information for ufury commenced in 

C. B. hy Juhfcena is aided by the fta- 

. tute of Jeofails, 346. pi. 9 

Set Triajl. 

IMPARLANCE. 
After a fpecial imparlance a view cannot 
be had, nor jointenure Ar non- tenure 
pleaded, 2 10. pi. 2 7 

IMPROVEMENT. 
See Manor. 

INDICTMENT. 
Indi£lment fuftr *vifum corporis ^ that the 
faid Emma was in the peace &^c. until 
tbefaij A. the hufiand of the faid Emma ^ 
6f //. aforefaid^in the county aforefaid, 
yeoman, &c. is good, without late the 
hufha%d : and the addition of yeoman, 
tjivjgh Emma be the next antece- 
dent, moft be referred to the haf. 
band, ^6. pi. 2 

IndiSment for aflauliing A. at Z). and 
^ murtlering him, without Mating a place 
' 6f the murder, or adtune et ibidem^ is 
ba<** 68. pi. 28 

So, *• Berks^ an inquefl there taken on 
** ^h a deiy,'^ without naming any 
place in certain, is bad, ' 68 pi. 28 
The word murdered \ti an indiameot im- 
plies malice nforethou^ht, 68. pi, 18 



For hurglatioufly breeJiing tfnt m cbnrct 
hy night to fleal the goods eftbi fa* 
rifiiotters is bad, for want of the 
words ettut entering ; but it is bur* 
glary, 99. pi. 58 

Indidment for takijng the goods riy'«yS/««r 
ignoti n goodit 99. pL6i 

Whether fhuck mufl be in an indiftmeof 
for murder, 99. pi; b% 

5. & 6. Ed. 6. c. . enabling, that the 
quarter feffions of Anglefea ihall be 
hold en at Beaumaris only, and not elfe- 
where, an indiAment taken at a feffions 
holden elfewhere is void, 135. pi. 14 

Indidment for refcous, dating that one on 
the 1 5th of February^ ^c. conDBiitied 
felony, whereupon A, But ff, afore* 
faid arreQed him, et etdtunc et ibidene 
had and kept him in cuftody until 
defendant adtunc et ibidem refcuedhim ; 
Whether th.e time of the arreft, and 
alfo of the refcue, be laid with fufficienc 
certainty, 164. pi. 60 

In an indidment againft the acceflary on 
4. & 5. P. & M. c. 4. the word mali^ 
eioufly is necefiary, or the offender ihall 
have his clergy as be might before th^ 
ftatuie, 183. pi. 59 

An iodidment for an afiault upon Jeibn^ 
parifh-prieft of 2>. without adding 
. the furname, is good ; and if de* 
fendant be again indided with the 
furname added, he may plead the fbr- 
mer verdict, and aver it to be the fam« 
perfon, 285. pi. 3S 

Without the word murdrofint in an indid^ 
ment for homicide the charge amoiintB 
but to manfUughter, 304. pi. 5^ 

An indidlment on i. £1. c. i. (• ay. mgft 
ilate the cffence to be mdth intent /# 
fn forth and extol the ambmrity Isfc, aiK{ 
eontra formam fleuuti does not aid th« 
dcfeQ, 363. ^. 25 

See Slandsr. 

INFANT. 

A recotery in dum fuit infra etteeietm 
againd an infant by default after de« 
fault maybe reverfed for nonage ; and 
he may affign the nonage for error^ 
without averring that he had the Ian4 
by defcent, 104. pi. la 

If an infant bind himfelf in a ftatute ft«« 
pie he mnft fae eut^tet qnerelm dvrinf 
his nonage,- for after fbli age he IhaS 
QOt have it, 132* pi. f 



THE NEW TABLE 



M infimt firing by procbein amy on 
nonfoic ihall not be amerced; /ecus 
if oo coming of age he make attor- 
ney, 338- Pl- 4" 

8ee DxsmsiHi Outlawry, Parol 
Demur. 

INFORMATION. 

£r^Ml«K£CITAL. 

INNKEEPER. 

Efideoce of refafal by an innkeeper to 
admit or account of his houfe being 
foil, but that plaintiff infilled to make 
ihift amoq^T other guefts, will fupport a 
plea that tne plaintifPs goods were not 
solen through default of the defendant 
or his fervants, 158. pi. 32 

In an adion againft an innkeeper for 

foods of his guells loft in his houfe, the 
eclaration muil ihew that he kept a 
common inn, 266. pi. 9 

If an innkeeper reauire his gueft to lock 
up his goods in luch a chamber or he 
wilt not warrant their fafety, and the 
gueft fuffer them to lie in an outer 
court, the hofl is not liable if they are 
ftolen, 266. pi. 9 

INQUEST OF OFFICE. 
Upon an office ftating di fuo *vtl quibus 
immeMta tetuHiur vel ptr qiutjkmntia 

jurat or IS ignorant found before flat. 
2. £. 6. c. 8. a miliui iitquirendam fhall 
not iflne, bat the party be put to his 
traverfe, 1 55. pi. 22 

If the heir be found by office fifteen years 
old, and when he is twenty is falfely 
found of full age by ^tatt prohanddt 
the King is without remedy ; where it 
is foond that he is of fewer years than 
in troth he is he may traverfe it, or 
when he comes of full age may 
have an ^etate fiohaada by the fta- 
tote, ^^%' ?!• " 

Office feond by the inqoefl, though put 
00 paper, is not complete till indented, 
ingrolTed, and fealed, 170. pi. 2 

An office retorned. taken in J?, of lan^ls in 
H. without (hewiog in what county, is 
infufficient, 208. pi. 19 

Where three imfuijiti9nts fqft mortm 
varied from each other in their returns 
as to the tenors, holden that the heir 
needs not traverfe the two laft, as the 
firft mofl be allowed, though againft 
the ffing*8 intcrcft, oniil difproved by 
(cinfacitu^ 148. pl. 81 



When office finds teotite of the VSngfii 

per qu^/erHfitiajaraicres ign§rani, and 
a melists inqmren^um thercL re awarded, 
the firll office needs not betraverfed, it 
is wholly void, 292. pi. 71 

If an office only find that knight fervice 
land is conveyed in tail to ji. by the 
King's tenant, the attorney general 
may fupply thedef«.d by averring that 
ji. is fon to the donor^ 297. ph 23 

Bat fee the note contra. 

An office finds J. the youngefl fon of i?. 
coheir with others, this will not give 
him right as heir^ 302* pi. 43 

S^e Tenure. 

IN ROLL ME NT. 

By a provifo in an a^ leafes inrolled and 
fealed within one year before the a6t 
pafifed (hall be good, whether a leafe 
accordingly inrolled a few days before, 

. but the cxemplificasion, bearing date, 
the firft day of the feffions, is within 
the provifo, 80. pi. 6 1 

A deed of grant of lands to Ed. 6. was 
acknowledged before a m after in chan- 
cery, and delivered (O be inrolled, but 
only pot into a cheft— the lands do not 
pafs, nor will inrollment now, veil them 
in Queen Eliz. 555. pi. 3^ 

See Bargain akd Sale. 

JOINDER IN ACTION. 

An adion will not lie by two jointly 
againil defendant for calling them two 
falfe thieves, 19. pi. 112. 

Upon a verdi£l on 8. H. 6. c. 9. that all 
the defendants forcibly entered , dif- 
feifed, and expelled, and one of them 
only held out, may all join in attaint 
upon* the three fir ft points, and the 
other may have his atuint fok upon 
the deuiner, 144. pL 4; 

The conttfor of a flatute enfeoffs the co- 
nofee of part of his land, and his foa 
and his ion's wife for jointure of the 
reft, the cooofee having fued execation 
on the ftaittte againft the foo, his wife 
need not join him in audita que* 
tela brought on account of the feoff- 
ment, 193. pL 30 

Whether hufband and wife may join ia 
trefpafs in the lands of the wiU dum 
^Ut laying it to the damage of both, 
witha<:M/fa«(A)u/#ofdepaftiinng until the 
day of filing oot th^ writ* 30$ • pi. 59 

(c a. <^» 
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Op error t» teverfe a fine the terre-tenants 
fhonld be made privies by /cire facia f, 
as they may lofe the land, 3S0. pi. 19 

Two being robbed of a joint fum cf mo- 
ney may join in an a^ion upon the fta- 
tute cf H^intou ; ff€us if the property 
were feveral, 370. pi. 59 



JOINTENANTS, TENANTS IN 
COMMON, AN u COPARCENERS. 

Whether a devife of a term to two equally 
makes a joiate nancy or a tenancy in 
common, ^5. pi. 158 

Jf land be leafed to J, and B. for their 
lives j( inily, and for the life pf the 
longer liver, and to the affigns, of him 
who firft dies, daring the life of the 
furvivor. Whether tne word jointlji 
precludes them from making; partition, 
^nd Whether he who fiift dies can afligii 
his moiety, or the entirety during the 
life of the other. If there be no 
affignmeot the (urvivorfiiip ukes 
place, 46. pK 7 

Two coparceners of an advowfon, the 
younger in ward, the guardian marry- 

. ing her fitier prefents to the advowfon 
in the name of both : Whcihtr upon thp 
next avoidance, aficr the ward is of 
age, the eldeft (hall prefcnt if the ot^r 
refufe to join, 55. pi. 5 

Two jointenanrs for life, one Icafes his 
moiety for years rtndcrinj; rent and 
dles,tae term continues, buj the rent i) 
gone; 187. pi. 5 

A, levies a fine to the ufe of himftlf and 
fuch wife as he Ihould marry, and then 
marries, his wife takes ap crtate m join- 
tenancy with him, 274. (<|. 42 

Jl^ leafed for years, and then deviled the 
land to B. and to his filler, and the 
heirs of every of their bodies, they have 
federal inheritances, 326. pi. i 

After 27. H. 8. t^. made a fecffment to 
the Qie of his wife, and if he furvive 
her to the ufe of himielf and fach wo- 
man as he (ball aften^ards marry, ior 
the term of their lives, remainder to^. 
foch fecond wife ihall take in join&e- 
nancy with him, thoogh they come to 
their eftates at different times,339.pj.48 

t,eaie to two, MetuUtm 10 them for their 
liret, and the Hfe of ihe k)ngeil livtr, 
facceffively , one after the other, and net 
jointly, is no joiatenancy , ^ut they moft 
takf u) Iticoeffion, 361. pi.* 8 



If a parcener have leafed her flMft, anA 
upon a writ of panitioa too little be 
ai.o(ted her, the lelTee hath do remedy ; 
Jerus perhaps on partition without 
writ, 52. pi. ^Q 

Whether a new writ of partiiion can be 
awarded if the (hires be unequally dif- 
tribuced by the Aieriff upon his former 
writ, . 73. pi. 7 

In a writ of partition brought by a huf- 
band and wife, declaring ihae the wife 
is co-heirefs with the defendant in taiU 
they need not (hew the commenccmenc 
of the eliate, 79. pi. gt 

To fuch writ of partition fp ►'al baftardy 
is a good plea, without traverfing the 
coparcenary, and thetrial ihall {se where 
the birth is alleged, 79. pK 52 

So it is a good plea that defendant has 
already the fame writ againU the plain- 
tiff, and judgment of partition flili un- 
executed upon it, 92. pi. 21 

Partition being made by deed before 
3!. H. 8. c. I. between the ^ienee of 
one coparcener in tail and J, the other 
coparcener, if it be unequal the ilTue of 
J. may defeat it. *^, if equal, gS.pl.^4 

A purchafer pf the (hare of one parcener 
cannot joiii in a vrrit of partition wif h 
another of the parceners, 128. pi. 58 

Whether jointenants may make partition 
by parol, and oat of (he county where 
the land iies^ 179. pi. 43 

If of three coparceners one alien^ no writ 
cf partiiion lies upon tbe llatuie by the 
others, becaufe chey have a writ at 

* common law : if both join in the writ 
ajtainft the alienee, and one is nonfuited, 
ftUI ihe Ihal) befummoned and (everedy 
and her part fee out as well as the re(L 
It of three the eldeil |>urcba(e the part 
of the )OLingeA, or if her hu/band do^ 
the writ lies for them at common lav/ 
againft the other, 243. pi. 55 

One tenant in cooimoo of a manor par* 
chaies neekold lands (o incfrmixe4 
v'tih the dcmefues as not eaiily to be 
knuwn. On a writ of partition s^aloft 
him he is to (hew to the jury the bounds 
of his freehold ; but if no on^ ihew 
them, and they make partition as well 
as they can, it is (ufBcient, 265. pi. 5 

Peyife to two in tail, who by parol make 

gartition, this is void, an4 the forvivpr 
ull take the whole ; ftcm if they had 
only a term, 350. pi. % 

Su EifTaTy Gavblkikd, 
" • I8SUB, 
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ISSUE. 

On iflac whether a demifc was made by 
T. IV. Lord IV. the dignity is parcriof 
the iffue ; and if he was not a lord at 
the time of th^ demife it mud be found 
againft the party, 299. pi. 35 

In afiife for two acres, pleas to each 
feverally, the plaintiff snakes fevcral 
titles, and joins iHUe by 'viniat affi/a 
Jufer titulo in the fingular number, 
this is well enough, and fhall be re- 
ferred to each, . 3Z5. pi. 4* 

JUDGMENT. 

On default of the vouchee after the raife 
joined upon the mere right, judgment 
(hall be final againft the vouchee and 
tenant, and the heirs of both, s6.pl. 17 
Where defendant pleaded a releafe by the 
plaintiff, and when iflue was taken 
thereupon- co«fefled the faifity of his 
plea, judgment was entered for 
plaintiff, with a cafiatur as to de- 
fendant, 67. pi. 19 
Jn a writ of right, if the tenant make de- 
fault after the mife joined, the jurors 
fliail not be demanded, but final judg- 
ment given.— But whether demandant 
(hall ha.vc fcifin without a petit cape, 
quare, 9^* pl- <* 
Whether the judgment upon i. & z. 
P. Sc M. c. 12. Qiall be againft the 
defendant quod capiatur or in ini/eri» 
corSia, ^77' P^- 73 
A verdidt being given on one iffue for the 
plaintiff, and on another for defendant, 
defendant may enter judgment on that 
found for him, if the plaintiff will nbt 
on his, 1 94- P^- 34 
And where defendant will not pray judg- 
ment on a verdi£l found for him, 
plaintiff may againft himfelf for the 
'purpofeofattaincingthcjury,i94.pl.34 

One Sanding mute, or not anfwering di- 
rectly, on his arraignment for high 
treaioo, 4hall have judgment as if con- 
viflcd, 205. pi. 4 

Where one of two defendants in ejeilione 
Jirmtt pleads an entry of the plaintiff, 
l» which he demars, there cannot be 
iodgment againft- the other pleading 
only the general iffue, which is found 
againft him, 2}6. pi. 40 

The jadgBient in trenfon for clipping 
the cioiA is (0 be drawn and hanged 

«a^. «3^- pi- 5S 



In piracy, defendant (landing mute (hall 

have jud^mect of peine fort et durf^ 

241. pi. 49 

In tjeaione fifma for the tiihest bam, and 
garden «/ a r^^ci^, judgment thai the 
plainiiff /hall recover the re^ory, barrf^ 
and garden, and a writ of feifin accord* 
ingly, and on enquiry of damages 
more returned than the plaintiff de- 
manded, and judgment entered for that 
alfo, Whether this is error, or amend- 
able, 258. pi. 16 

Entry in the quihus againft A. and B. 
verdia that A. diffcifcd, but B. t)ot, 
judgment (hall be againft A. fbr the 
whole, 31*. pi. 8$ 

Where judgment is againft the heir on 
the bond of his anccllor by a/i^/V */;V#/ 
non /urn informatus or confeOion, the 
judgment (hall be general and affet^ 
prefumod, 344. pi. i 

But if he confeiTes the bond, and (hews 
that a reverfion only defcended, judg- 
ment (hall be of that quandc acciderit, 
and a fpecial wiit to extend tl}c whole 
land, 374. pi. 14 

In rjeSiene cvjiodirc terr/f et b^redii, 
though it does not He for the heir, if the 
jury affefs entire damages the plaintiff 
relfafing them may have judgment for 
the lanclj 369. pi. 56 

In a writ of right the tenant chofe trial by 
battle ; but when every thing was pre- 
pared at the day and place appointed, 
the demandant made default, judgment 
(hall be final againft him, 301. pi. 40 

^c Amendment, Ancient Demesne, 
Dower. 

JURY. 

All perfons having 40s. freehold, or lool. 

in chattels, are fufficicnt pares fur 

the trial of an efquire for treafon, 

99. pi. 67 

There muft be fixteen jurors of the grand 

affife with the four knights, 98. pi. 5 c 
An alien tried for high treafon (hall n5t 

have a jury de medietate, 144. pi* 59 

The jury de medietate muft be prayed 
before any of a common jury be 
(worn, 304. pi. 5 1 

And before any «i;^»/>tf awarded,357.pl.45 

When the panel in the grand afli(e is 
returned, the procefs is a 'venire facias 
with tne names of the jurors infertedrin 
the nature o{&abaicaj ctrpora^zjo.pl 24 

[c 4l The 
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"f he Co^rt will award proccfs into the 
next hundred, upon the fuggcftion of 
counlel that there a;c not fufficient 
freeholders in the hundred ; but that 
muftberecurnedby the(henf,25.pl.i56 

In a writ of right, if, after fcrvice of the 
writ of furomons, a'Jl the knights do 
not appear, an ha^, c&r. flialj be awarded 
to the iheriff to have' them at a iclay 
certain, 79- P^- S^ 

Pne of the four knights being challenged 
in Sane, and withdrawn, ^h aliiu fun^- 
mons awarded /or another, and baieas 
torfora for the refiduc^ 103. pi. 9 

Array made by a former flicrif being 
quaflied fpr cofinagc, plaintiff may 
have a w./a. dinonf^io the new (heriiF, 
or to the coroDer,ai his cicftion, 1 88.pl. 1 1 

JJpon the JiBriM^at in attain^ the (heriff 
impanelled tbe jury, but did pot rcturii 
them till the eflbin day of the returp 
next following that of the Writ ; and 
though both parties reqaefted the Court 
to take them, the jury were difcharg'ed, 
and t^e (heriff amerced, \^%. pi, 51 

After iffuc joined the King died, and a 
precept was made to the flicriff, with- 
out writ or /^^ of the chief jufticc, to 
re-attach ihc defendant^ and a haheas 
corpus againtt the jury, and holdcfif good 
"B. R- 118 pi. 78 

A 'Vinire facias cum pro*vi/o is not grant- 
able to the defendant but where he is 
ador, or ihere are laches or default in 
the plaintiff, yet one laches fuffices for 
the whole fuit : but if, after defendant 
hath fucd that out, the plaintiff fae diit 
a *uenire facias^ which is fcrved, and 
not defendant's, he ihall not have a " 
bahtas corpora cum nijifrius cum provi/o 
without <rc(h laches, fmce none at all 
appears on the record, 215. pi. 5 1 

In challenging for cot)faoguinity there 
muft be an averment that ih«^ (heriff 
was of kin at the tioie of arraying the 
panel, 37. pj. ^5 

labouring a jurpr who was pot fummoncd, 
to appear and give a ycrdid according 
to his coofcicnce, is no caufe of chal- 
'<^ngc> '48. pi. 19 

Jn an information upon 21. H. ?. ^. 13. 
where the farms lie in feveral hundreds, 
if four of the jurors have not lands, nor 
live in any o* the hundreds, it is good 
?aufe of challenge, 61. ph 3a 

Challenge to the array, becanfe the wife 
of the iheriff; baviiig iffue hy him Aill 
*" * 5 '•■-'' ■-- 1 1.» 



alive; was related to one of the jury, fa 
bad, without averment that ftc was his 
wife before the arraying of the pane), 
and that he was iheriffat the time of 
tbe panel ; but the place where the iffae 
it alive need not be alleged, 91. pi. 14 
If an exemption of the vill- be pleaded 
within time of memory in a challenge 
to the hundred, it muft be ihcwn howr 
exempted, xco. pi. 69 

Where a peer is defendant, it is good 
caufe of cballrnge that no knight is on 
thepanel, 107. pi. ay. 208. pi. 18 

But the plaintiff at the difiring. jttratm 
perceiving thif defed ipight not pray ft 
^cnire faci^ de novo^ 26 J, pL 4 

Jf the juror re fide in the plaintiFs leet 
it is a principal (challenge, although no 
(enure, fpr he \% within the dif* 
trefs, 176, pi, 27 

On a falfe retorn of a panel by a (heriff^ 
that it was arrayed by his predeceflbr, 
the party may challenge it for co^ge» 
notwithftanding the return, 177. PL34 

If the meffenger by whom the (heriff fends 
the panel change fome oi tbe jurors at 
the plaintiff's reqaeft, it is not caufe of 
f ballenjge to the array, but to the polls 
PP^Xf i8a. pi. 5^ 

Plai(itiffc4i|not rclinqnifti his challenge of 
a juror upon his being challenged bjr 
the defendant alfo, f9S* p'* 5' 

In attainp,twoof the petit Jury challciiged 
the array which was tried againft them» 
others challenging the polls muft QieW 
caufe immediately, 201. pL 65 

He that challenges for ^e bpodred maft 
ihew in what hundred the place is* 
and not drive tbe other party to ftiew 
it, 231. pi. 3 

A juror challenged by ope jlefendant up- 
on a joint «i;<«/rf agajiift two indided 
for thv fame t ffVnce, may yet be fworn 
and liand againft the other, 152. pi. 8 

Wheri; feveral defendants \^rtfU'uin are 
at feveral iffues, and but one VM<rr is 
awarded, a challenge to the array t^y 
one is good for all, ' 246. pi. 70 

Tl)^ fuggeftioQ tp have a writ to th^ co- 
roners ooght to bepf a principal cha|. 
Icnge, and no( of fayour, 3po. W. 35. 
367. p|.4o 

It is not a principal challenge id ^•ai^u 
Jj^^;^ 'j»« ^c flwiff is confin to the 
|«ffor of the plaintiff, S?^^-5$ 
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Nor tbat the plaintiff and flieriff are 

' both of the liveries of the fame noble- 

man, 367, pi. 40 

Whether a juror who was not an hundredor 
at the return of the 'venire facias, but 
became fo before the day of trial, may 
be challenged for the hundred, 3 15. pi. 3 

If the demandant or tenant be created a 
peer after the return of the vtniri 
facias, want of knight is no caufe of 
challenge, 318. pL 10 

A lord of parliament (hall not be impa- 
nelled without fpecial neceflity or com- 
mand of the King, 315. pi. 98 

In a caufe for the lands of the wife, confia* 
age of the fiieriff in the ninth degree to 
the hufband is a good principal chaU 
leoge to the array » 319. pi. 13 

At the return of an habeas corpus cumfro-- 
vifo plaintiff may challenge the array 
if there be. caufe* 3'9' pl* 13 

The manner of coufinage alleged in the 
challenge is not traverfable, 319. pi. 13 

In attaint the grand jury were returned 
fnmmoned, by the (heriff, who was re* 
Jated to one of the jpetit jury, but the 
re-fummon«, diftrels, and tales, were 
returned by a new fheriff. The 
grand jury being qaafhed, the tales 
werequaflied alfo, 78. pi. 41 

A tales of fixty awarded in appeal of 
robbery, 213. pi* 43 

In appeal of robbery feveoty-five jurors 
returned on the panel, 2x3. pi. 43 

Where one juror appeared, and his ap- 
pearance was recorded, and he not be- 
ing difcbarged by challenge' or other 
reafonable excufe was fworn of another 
jury. Whether a taiefman mav be ad- 
ded to fnpply his place and make up the 
number of the firfl jury, 158. pi. 31 

Where two bundredors only appear on 
the fir ft panel* the tales, for default of 
hundredors need only coofifl: of two 
pthers, who (hall be addftd to eight 
of the principal lurors not objeAed 
to* 200. pi. 61 

One of the principal panel inay be joined 
to eleven ta|es, or one talefinan to ele- 
ven of the principal, notwithflanding 
35. H. %i c. 6, fpeaks in the plural 
fiumberonly, 244. pi. 64 

Whether a trial m^y be l)y ulefmen 
only, * '2^4. pi. 64 

Defendant yx replevin taking ont a 
jwfjiirf f«»? tffvif9 tfk9j pray 9 ele* 



cem tales as well as the plaintiff him-* 
felf, 193. pi. 28 

Though the jury appear on a habeas 
corpora cum pro^ifo, fiiil defeddant 
cannot pray a tales till the plaintiff 
make default in that alfo, 318. pi. 10 

The juftices of nifi frius may dired a 
talis A circumfiantibus to the coro- 
ners, 376. pi. 24 

Whether all the hundredors of a jurjr 
may be returned on the tales and added 
to the principal panel* 338. pL 4s 

If a full jury do not appear* and th^ 
plaintiff pray a difttingds without 
praying any tales, the Conrt ought to 
grant it at the prayer of the de- 
fendant, 359. pi. % 

Jury fined for drinking between the time 
of their agreeing in the verdid and 
giving it into court, but the verdi£l not 
vitiated, 37. pi. 45 

Jury eating at their own expence ia 
not error, bot only pnniihable by 
fitJC* 5S' P'- • 

Juror fined in bank who at the aflizes hav* 
ing eaten would not agree, though on 
being fent back he afterwards did agree : 
and ihe verdift allowed, 218. pi. 4 

Though the indidment on $• EL c. 1. be 
found in MidJUfext the jury who try k 
(hall be of the place where the oatk 
was tendered* 234. pi. 15 

Whether the jury may find a fpecial aft 
of parliament not delivered to them 
in evidence exemplified or other- 
wife* 239. pi. 40 

The jury finding an indenture of bargaia 
and fale 'verbatim may find another 
joint confideration for it which is not 
expreffed in the indenture, 146. pi. 69 

If the firft juror be fworn, and the reft 
challenged, he (hall choofe a com- 
panion to try the polls with him- 
lelf, 2$. pi. 156 

See Alien, Lok'dok, Replevin, Sta- 
tute, Variance, VsaDiCT, Writ 
op Right. 

JUSTICES 

Of peace may enquire of murder, becanfe 
it is a felony, 69. pi. 29 

Jufttces of gaol delivery who have refpited 
a prifooer, may in vacation* after ad- 
journment of the feflions* make order 
for further refpite by the cuftom of the 
realm* 205. pi. $ 

Where jailicpi ^ife to |he clerk of the 
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crown for t certificate of auttrfpiti 
fHvt^ under 34. & 35. H. 8. c. 14. 
thty fhdii do ic in their OAvn name* ; 
but judges on the circuit in one county 
fending 10 judges in another for a ccr- 
tibcate of ihe attainder of a principal, 
to arraign an acceffary, Ihould do it by 
writ in the King's name, 253. pi. 103 
"The jufticca fliall not be fined under 
13. H.4. c, 7. without having had no- 
tice of the riot, 210. pi. 25 

^e Appf.aI, Fine, MAiTtn &; S^;r- 
VANT, Supersedeas. 



KINO. 
^e Attainder, Church, Extin- 
guishment, Fugitive, Grant, 
Manor,Prf.rogative»Quo Minus, 
Slander, Tenure. 



LANDLORD AND TENANT. . 

PeU lies fpr rent again^ the grigipal lef- 
ke ^i a lerip, though be have granted 
over parcel of the land, and his gran- 
ue have made a feoiFmcnt «f that par- 
cel, 4- P*-'« 

$Mt DOt fpr rent accruing after the allign- 
mtnt of his whole term, 247. pi. 77 

Coir«»ant by the UJj'or that the lefleey/6^// 
have bed^ibote by ajfigfifnintoi W\% bailiff 
fhgll not rellrain the tenant's legal 
Ifighi to t^ke withoutaflignmeot j jecus 
Jf the l^Jfee b^d covenanted noi to iakt 
wibout ajjignmentp 19. pi. ' I 5 

LcAee coyeQaBt9 asd graots to his teaant 
that he iliall hold the land to him land 
his wife during the life of the lefTor : 
this is neither a furrefider, nor a Gonfir- 
maiion, but a covenant ouly, 27 J. pL 34 

The Icflbr undertakes to his Icflee that he 
(hall enjoy without the interruption of 
any pcrfon ; if a ftwngcr lortioufly 
tnter„ an adion lies on this fpecial 
ojlumpjit, 328. pl.^ 

Ste Lease, Rent. 

L i^A $ E. 

Lc^^'- «'f an ;<bbey, " and all lanis, mea- 
•♦ iU'i.v^, paftjfe, And tb$ uhdit-^wriiteii 



** with the apportenaoceji If c. vf«. faeh 
'' a dofe and fuch a clofe/' the word 
<r/^. relates only to the underwritten, 
and all the other lanjs ihall pafs by the 
exprefs words, 77. pi. 3S 

A prior and convent made a Irafe of the 
fite and all the demefnes of a manor 
for life, rendering rent ; the King af- 
ter the diifolution made a leafe of the 
manor for years per nomen manerii, the 
rent and the reverfion of the demefnes 
pafs, a33. pi. 10 

Leafe of all my meadows in i>. contaii^ 
ing ten acres when I have twenty 10 Z>. 
all p^ffi, 80. pl« 56 

Lealie by J. by iBdentore, udtntffing that 
he, ak furveyor-.g<Acral of ^.'i lao4a in 
D. deroiit'd ice. tenemeou is L» urith 
rent and re-entry refer ved to» and 
a claufe of warranty from B. fcalcd 
by both : Whether this be a good 
leafe, x^i. ^.76 

A. leafes ten acres of his reiSory iot ten 
years, and aft£rwards makes a ieafe of 
the entire re<^ory to B. the ten acres 
pafs as parcel without attornment, and 
after the ten years B, (hajl have 
them, 349. pi. 18 

Whether by the refervatio* of wood sod 
underwQod ina 1ca(e, tho foil 00 which 
the wood grows be rpferved» 19* pi. 1 10 

Timber trees and great woods bein^^ ex- 
cepted in a leafe do not include 
jandervvouJ or the hcrbiige of the 
wgods, 79. pl.418 

A hafe by prior and convA'nt, of a m^Qor 
with the appurtenances, auti the r/^j of 
all tenements of the'/aiil muucr, tit ho of 
(Qrny iftrquijies «/ courts, ami all other 
emoluments, the a4'XontJon of the chnrcb 
there ^ c . excepted aii4 rejer^ued^ the ex- 
ception (liali be taken to begin at the 
words aavHvjon 0/ the churchy 3ind the 
leffee Aiail have the per4uilitt's of the 
courts, 58. pi. 9 

If a man demife^i '* a houfe and il^ops 
" ejcceft the Jhofs,^' ilus is a void ex- 
cept ion, 264. d1, 40 

Leafe of forty-feven acres, £fteep iff 
which are in ^. twenty in B. and 
twelve in F, when in iacl ^U ar^ iq F* 
whether ^Jl fliall paf^, So. p|. 57 

A leafe for three years, ^nd thpfe ei)ded 
for other thr^e years, and thofe endcul 
for other three years more, during all 
the hfe of the leiTor, is a leafe for 
nine years only ; fteust perhaps, had 
n been frQfli three, ^ars to three 

yc?ri 
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ytSH daritig the life v/\A live- 
ry, 24. pi. 151 
Where a roan makes a leafe for years, 
aod afterwards makes another leafe of 
the fame land to commence before the 
expiration of the firil term, the ftcond 
leafe is void, 26. pi. 167 

Leafe for years by indcntare, to commence 
from Michaelmas, fubfiftiog a fcniier 
one, if the firll lefiee parchafe the re- 
veriion the fecond leiFce may enter at 
Mikhaelmas^ 1x2. pl«49 

Leafe for years to two, fro^ifo that the 
leafe (hall be void if the leifees die.— 
One dies, his execmors (hall have his 
part IP the term during the life of the 
other ; had the leafe been /or their lintes 
the le0br fhoold have it, 67. pi. 18 

A leafe for years made in one county will 
pafs lands in that and in another county 
alfo ; fecus of a freehold^ as there muft 
be livery in both, 246. pL 7 1 

Jl* leafes for thirty-one years, and foor 
years alter the beginning of that term 
makes a new leafe by thefe words : 
^* Know that I, the aforefaid thirty-one 
" years being completed, have demifed 
*^ and granted all the premifes &c. 
** habend* et tenend^ from the day of the 
** making of thefe prefcnts, the term 
** aforefaid being finifhed, until &c." 
V^hether this fiiall commence in com- 
putation till the expiration of the for- 
mer leafe, 261. pi. 28 

Leafe on the 8th of May, hahendum for 
twenty-one years, tx tunc frox. fe^ 
quent. on what day it Ihall com- 
mence, 286. pi. 43 

Leafe for twenty years to A. B. and C 
A. and B, take a new leafe to commence 
from the expiration of the firft, or on 
the prior death of C. C. dies within 
the term. Whether the new leafe muft 
commence now, or may A, and B. 
eled to wait the efflux of the twenty 
years, 312. pi. 89 

]>iffeifor leafes for life, rendering rent, 
then grants the reverfion to the dif- 
feifee, who accepts the rent, this is a 
good confirmation^ 30. pi. 207 

|f hnibsind and wife leafe purfnant to 
32. H. 8. c. 28. and then by a6l of 
parliament the land is fettled to che 
pufband for life^ with, power to make 
leafes for three lives or twenty-one 

J ears, he may make leafes in reverfion 
oring the fiift leafef 357. pi. 43 



His ftoardian when the ififue in tail wit 
but one year old leafed lands never 
before let, for twenty years, this will 
not be fuch letting for twenty years 
before as will enable the ifine in tail 
when of age to leafe under 32. !{• 8. 
c. 28. 271. pi. 28 

Of a leafe of abbey lands made within 
one year next before the ftatnte of 
Diilf^lo lions, to one who had another 
leafe at the time of making it, 73. pi. 8 

A leafe made by a fpiritoai corporadoa 
within one year before the diflblution,by 
3I.H. 8. c. 13.13 void, 280. pi. ij 

Leafe by a dean with the aflent of his 
chapter, and the feal of the chapter 
affixed, is good, if the dean alone bt 
parfon in right of his deanery ; ficus 
if the dean and chapter together be 
parfona imparfona, 40. pi. c 

If a bifhop leafe to two, and by a fecond 
leafe let the fame land to one of them, 
the fecond alone being onder the chap« 
ter-feal. Whether the firft leafe be void 
by the bilhop's death, 46. pi. 9 ' 

A leafe was made by a parfon for forty 
years, confirmed by the dean and ordi- 
nary for twenty. Whether this be a good 
leafe or not, 52. pi. 4 

Leafe for life by a bifhop, who grama the 
reverfion for years, which was con* 
firmed by one of his chapters only, the 
other being difiblved. Whether the 
continuance of tenant for life is a good 
attornment, or this grant fhall .be 
efie£tual as a new Jeafe without attorn* 
mem : alfo, Whether this confirma* 
tion by one chapter only be fu0- 
cicnt, 58, pi. 7 

The bifiiep mufi confirm as well as the 
dean and chapter a grant of parcel of 
the prebend, or it ihall not bind the 

' fucceffor, 61. pi. 30 

Leafe for years or'grant of a rent- charge 
by a parfon, to commeBce after his 
, death, confirmed by the patron and 
ordinary, ihall bbd the fuccef- 
for, 69. pi. 30 

A, the parfon made a leafe for years duly 
confirmed, the patron having grante4 
the next avddance, the grantee's cleric 
at A.*% death hath the advowfon dif- 
charged of the leafe ; but if he die 
daring the term. Whether the next 
iocambeat ihall hold it difcharged of 
(hercfidoe^ 72. pi. 5 

A leafe 



THE NEW TABLE. 



A leafe made one year before the ftacute 
of DiflbludoDft of an abbey wood which 
had been fold every twenty years to 
the country round is void, 77. pi. 40 

A fecond Icafe for fifty years, with re- 
entry for alienation without leave, be- 
ing made by a dean and chapter, to 
commence after a prior leafe in being. 
Whether the alienation of the fecond 
Icflee before the end of the firft term 
•voids the fecond leafe, 102. pi* 83 

A leafe for fifty years made by a college 
within one year before 3 ii H. 8. c. 1 3. 
to one who had a former leafe ftiU in 
being, fhali be good lor twenty*osc 
years, but for no more, 102. pi. i 

Leafe by a prebendary with afTent of the 
biftiop and dean and chapter ice. 
withoot calling the dean by name, 
and concluding t In witnefs ^whereof the 

. parties aforefaid Sec. the feals of the 
biihop and chapur being affixed. Whe- 
ther this fhali be a good confirmation 
to bind the fucceflbr, 106. p]« 21 

A leafe made by a prior and convent 
before 31. H. 8. c. 13. refer v i ng ufual 
rent at two feveral fealh in the year, 
whereof the firfl payment is not to be 
made till one year after the commence- 
ment of the leafe, is not void under that 
ftaittte, 123. pL 35 

An abbot leafes land for life, and after- 
wards kafes the reverfion thereof, 
babenJum the land from Michaelmas 
next after the firH leafe ended, for 
twenty- one years, this is a ^ood leafe 
of the land for fo long, and the babtm^ 
dum and the prem'fes fland well toge- 
ther. And therefore thou.: h the tenant 
JTor life die bofore attornment, yet the 
grant is good, the habendum fhewing 
that it was intended as a leafe of the 
land, and not as a grant of the rever- 
fion, 124. pi. 40 

After a grant of the next avoidance, if 
the parfon make a (eafe rendering 
rent, confirmed by the patron and 
ordinary, and afterwards the parfon be 
deprived for marriage, the gratuee of 
the term prefenting the incumbput (hall 
avoid the [cafe, 133. pi. i 

Wood belonging to an abbacy annually 
fold in parceUi and the produce paid 
into the hands of the abbot, held to be 
for (he purpofe of hofpitalitj|r within 
31. H. 8. c. 13. §. 5. and ajeaic of it 
l^ranied \^ithin a year before tlui ila- 
tLk i!;. iilv;.c \oid, 107. fl. 13 



Leafe for years of tithes by the pravoflr 
of W. confirmed by the dean and 
chapter, but not by the patron ao4 
ordinary ; the provoftfhip by a^ of 
parliament is united on the death of the 
provoft to the deanery ; accepunce of 
rent by the dean is no confirmation of 
the leafe, which is void by the provoft't 
death, 239. pi. 40 

On the grant of an advowfon to a biihop 
and his focceiTors after the death of the 
prefent incumbent, a leafe by the bi- 
ihop to commence when the advowfoa 
falls in is void againil his fucceflor if 
the incumbent furvive him« 244. pl*^ 

The incumbent t»f a chantry made a leafe 
in the time of H. 8. which the patron^ 
who had only an eflate*tail in it, con- 
firmed ; the King after the diiTolotioii 
may avaid this leafe, unlefs a difcontt- 
nuance or bar of the entail be 
(hewn, ' 252.. pi. 97 

Leafes made by the dean of WtlU need 
not the confirmation of the K>ng» or 
even of the biihop ; the ad that 
eredted the new deanery on- the fur<- 
render of the old one, and gave the 
nomination of the dean to the Kiug» 
enading alfo that the new de^ and 
his iuccefTors might grant, demiie, or 
depart with their poiieffions in the fame 
manner as the ancient deans coold 
whofe leafes only required the confir- 
mation of the chapter, 273. pi. 35 

If a biihop have two chapters both mufk 
confirm his leafes, or the fucceifor may 
avoid them ; but if one be diflblved» 
then the confirmation of the other fuf- 
ficeth, 282. pi. 2$ 

A prebendary makes a leafe for ieventj 
years, the biihop and chapter confirm 
the dimijr afore/aid qucad fif^J^^M* 
yean, ii is certainly good for that 
time, 338. pi. 43 

To avoid a leafe made by a conveoi 
within one year hc{i:rtzj. H. 8. c. 28. 
refer ving Ufs than the accuitomed rents 
it muft be expref&ly averred, to be frau- 
dulent, or it fhail be intended good and 
hondfde^ 341. pi. 5^ 

If a parfon make aleafe» which the biihop 
confirms as patron and ordinary, but 
pot the chapter, and afterwards the 
biihop collate another, and then is 
tranilated, this leafe cannot be avoided 
during the lives of the bifiiop and 
the incumbent who (b«nd the land 
charged, ^56! pi. 4a 

Whether 
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Whether a leafe na je by a parfon, if he 
abfent )am£t\( for jeighty days» is void 
mi imti9g or only from the time of fach 
abfenting. 372. pi. li 

•Grant of a manor by £d. 3. to his foo 
Prince Hd. and his heirs eldeft fons of 
the kings of England, to go infeparabl v 
«nth the dochy or C. The prince died, 
and the manor efcheated to the King» 
and descended to H. 8. who made a 
leafe of it after the birth of £d. 6. 
b«it he faed oat livery neither of the 
duchy or ouaor in the life-time of his 
father, this leafe is good, and king 
Ed* 6. could not avoid it, 94. pi. 30 

A woman cannot avoid a leafe made by 
her firft huiband and herfelf of her 
land, if upon her marrying again before 
any day of payment her fecond huiband 
accept the rent, 159. pi. 36 

Leafes in reveriion by the chancellor of 
the duchy of Lancafitr, without the 
afaal provifo^ quit plus dart Hfolmritf 
are void by the ordinances of that 
court ; but where in fuch a leafe was 
ft id, tbt King njnith the ajfent of the 
counftl of thi duchy Uafed^ although 
falfe, it is good, for leafes granted by 
the counfil are excepted by thofe ordi- 
nances, 232. pi. 7 

Leafe by tenant in tail for twenty year?, . 
to commence at next Michaelmas^ is 
good, 246. pi. 69 

Leafe for forty years by huiband tenant 
for life and his wife, who had the 
remainder in tail, is void againd her 
iflue, 252. pi. 97 

Leafe to three at will, the lefTor by deed» 
but without livery, reciting a farrender 
of the leafe at will, grants to them and 
their heirs, this is void, for it is no con-* 
firmation, the eUace at will being 
determined, 269. pi. 20 

A leafe to a fpiritual perfon contrary to 
ai. H. 8. c. 13. is not void, 358. pi. 47 

Tenant in uil of ihc gift of the King 
leafes for years and dies, his heir 
accepts the rent, and is afterwards 
attainted* the King is in by rrotrter, 
and (hall avoid the leafe notwithftanding 
this acceptance of rent, 125. pi. 6 $ 

Tenant in tail before the fiatnte of Ufe^ 
made a feofimem to the afeofhirofelf 
and his heirst and then made a leafe 
tefenrio^ rent, and after the ftatate he 
died, this leafe fhall not be avoided by 
a grantee of the iffac who.aliened with* 
out entering, ji. pKi7 



Where the King after Qsaliiag a leafe of 
laads for years, with the deoda'nds, 
granted all deodands generally (not 
reciting the leafe) to his almoner, 
and after the expiration of the leafe 
made a new one like the former, the 
fecond lefTee, and not the almoner, 
ihall have the deodands, 77. pi. 37 

The parifli of H. extending into two 
conndes of B. and W. leafe of a clofe 

. of the name of C in the pariCb of H. 
in the county, of B, though in fad the 
clofe was in W. is good ; but where 
the name of the parilh itfelf is mifiaken 
the leafe is bad, 292. pi. 72 

If the leiTor and the leiTee for life join in a 
leafe for years, and afcer the death of 
the leflee for life the termor commit 
wafte, the firfl leflbr may declare as on 
his own demife, 234. pi. 1 3 

'tif^D£rUTT,MlSNOMB&, Mrs-AECITAL, 

Remitter, Surrender, Variance. 

LEGACY. 

A legacy of money to his daughter for 
and towards marriage is an abfolute 
gift, and if (he die unmarried her cxe« 
cuiors Ihall have it, 59. pi, 1 j 

A legacy to B. towards marriage, to be 
paid at the day of marriage, or at the 
age of twenty-one, does not vcfl till 
one of the events takes pJace,59. pi. 16 

If a man beijurath a moiety of all his 
goods to his wife, to be divideid equally 
between her and his executors, ihe (hall 
have a moiety of all he died poffciTed 
of provided aiTets remain, 164. pi. 57 

Account will lie for a legacy to be paid 
out of the produce of land, but it 
cannot be fued for in the eccleiiaflical 
courts, 151. pi. J 

Sec Devise, Executors. 

LETTERS PATENT. 
Whether the leiTee of the grantee of the 
King, juftifyingintrefpafiasfoch, needs 
ihew the letters patent, 29. pi. 199 

The affignee of the King's patentee can. 
not plead the letters patent without a 
t^f>Mt^ 54, pi. 17 

To an information for an intrufion let* 
ters patent pleaded without a fro^ 
firtt ' 115. pi. 66 

Whether letters patent be good dated on 
the I &of December /in the thirty -feventk 
year of H. 8. when the warrant to the 
chancellor was dated tift Offober 

37. H, g. 
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j7, H. 8. and filed among the warrsnls 
. of chat year » bat indorfedto be delivered 
an the ift of Duembir only, witboat 
any mention of the year of his 
reign, 133. pi. 3 

The patentee^ themfelves Of lands he. 
granted to the crown, as well as pfiir- 
chafers of parcels from them, are 
entitled to a i9Hjtat of their letters 
patent under fiatate 3. & 4. £. 6. 
c. 4. 167. pi. 13 

Though a patent befurrendefed, a conjfai 
is grantable if no vacat be entered 
on the toll, bat not after vacat 
entered, 167. margim 

Surrender of a patent to the tnafter of this 
rolls, without its being recorded in his 
life, or the patent cancelled, or a 
*uacat entered on the inroilmenc, is 
void, »95- pJ- 35 

Surrender of a former patent after thedate 
of a fecond, which was to commence 
from that date, will cot make the fecond 
patent good, 195. pi. 35 

The patent appointing a receiyer of the 
court of augmentations with condition, 
may be repealed without an office foand 
of the breach of the condition ; but it 
is not therefore merely void, thero 
mnft be a fcin fm€ias to repeal 
it, aio. ph 28 

Where general words in the King's 
patents (hall not have a fpecial in- 
tendment, 209. pi. 18 

Where the words ex/peciali gratia et certd 
fiitntid in the King's patent fhall have 
fpecial intendments, 269. pi. 19 

\i the lafl patent be of fairs and markets 
holden at dilFerent times from thofe 
under the firfl, it isr no caufe of re- 
peal, 2^6. pi. 52 

The (latute34.H. 8. c, 21. of mifnomer 
in the King's letters patent does not aid 
non-nofmer, 33r. pi. 22 

In a patent of King M.7. the four letters 
H, R. A, and F, being the King's ftile, 
were left out to b& afterwards limmed 
with gold, yet this patent in C. B. 
holden good^ 342. pi. 53 

Set Office, %cr^% Facias. 

LIMITATION S. 

See FOKMEDON. 

LIVERY. 
If a feoffment be made to four, and 
livery only to one^ nothing paiTeth to 



the others, nnlefs ir be a feeffbieiit hf 
deed, 14. pL 71. 35. pL 26 

If a man have two leflees b^ feparkte 
leafes of land in one county, livery to 
a feoffee, of all his lands in that coomy» 
made upon the lands of one of the 
leffees in the name of the whole, pales 
nothing of the other's land ; fitms if he 
were tenant at will, 1 8. pi. 106 

The wife of a termor continuing in the 
hoofe avoids the livery thade by the 
landlord to a feoffee \ nor fliall this, 
though made in the name of the whole, 
be good to pafs an acre of land in view 
held under the fame leaie, 18. pi. 107 

Whether a feoffment with livery n^adeby 
the reverfioher, the termor being upon 
the land, be good, 33. pi. 13 

Whether livery made by two in the pre- 
fence of the third, under a warrant to 
the three to' make livery cdtjttnSh'm et 
Aivifimy be good.— Clearly not, if he 
had been abfent, 6i. pi. 34 

On a feoffment of lands, fomc in leafe 
others not, with letter of attorney to 
make livery, he does it in one parcel of 
the Icafehold in the name of all, but 
without the attornment or agreement 
of the termors, what paffes, 131. pi. 71 

A corporation cannot make livery by the 
view, nor can an attorney, 233. pi. 16 

Where lands leafed lie in two counties 
there muft be livery in both, 246. pi. 71 

Ciftuy que u/e of three acres by feveral 

feoffments in one county makes a feoff"* 

roent of all and livery in one only, yetall 

pafles under i. R. 3. c. 1. 283. pi. ^o 

See Feoffment, Tenure. 

LONDON. 

In attaint in London upon 23. H. 8. c. 3, 
the flier iff to the re-fummons returned 
the party and the petit jury ferved, 
but as to the grand jury returned the 
ftatute 37. H. 8. c. 5. and that both 
juries were Lwdomrs : the Court or- 
dered the ftatute to be ffrock out of the 
return, and made the diftrhgeu return- 
able in Lmdmiy . li 1 . pi . 65 

If judgment againft the gafniihee in a 
foreign attachment in Londtn be not 
executed jtht plaiBtsff may reibrt back 
to his principal debtor, and he may Ibe 
the garaiihee noiwithftandiBg the ja^« 
ment, 82^ pi. 72 

Whether the ctftlom of foreign attaeh* 
ment holdi boMreeo • citizen and ^ 
reigner^ . 196. pl« 4s 
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Ltnds in London pafs by parol bargam 
andfale withoat indenture or inroUtncnt 
as before 27. H. 8. c. 16. by a provifa 
in the ftatute, 229. pi. 50. 

A cailom that |oods taken in London ihall 
not be replevied by the King's writ* but 
only in London ^ is bad» 246. pi. 67 

A foreigner«as well as; a ff^eman, may by 
the cttftofD devife his lands in London^* 
but not in mortmain without the King's 
licenfe, Bor with fuch leave but to cor- 
porations within the city, 255. pi. 3 



MAINTENANCE, 

A man makes a feoffment to be reia- 
feolFed to himfelf and his firft wife, 
remainder to his fourth fbn in tail, 
remainder to his eldeft Ton, and after- 
wards makes a new feoffment to be 
re-infeo£fed to himfelf and bis fecond 
wife, remainder to his eldeft fon in tail, 
and then dies, the fourth fon enters. 
Whether the eldeft under |2. H. 8. c. 9. 
may buy a pretended title to the 
eftate, 52. pi. 6 

A term is within the purview of 32. H. 8. 
c. 9. 74. pi. 19 

In a decltratimi again 1! the leiTors upon 
that ftatute it is oeceftary to aver it to 
be a pretenced right or title, but not 
to aver the commencement or duration 
of the term ; and a mifrecital of the 
ftatute is fatal, 74. pi. 19 

To labour and expend money in the law- 
ful ts of another is maintenance,356.pi. 39 

Bat not toaffilt another in fuics and quar- 
rels which are not law-fuits, 356. pi. 40 

A l^fe for years by one oat of poiFeifion 
made off the land, and for the par- 
p0fe of trying the title, is within the 
ftatute, 374. pi* 17 

MANDAMUS. 
A citiBen of London was disfranchifed for 
refufing to ftand to the award of two 
of the aldermen in a caufe of his in 
C. B. and a sMakttaj/kus granted to re« 
ftore him, 333. pi. a8 

MANOR. 

A law day or warren in a manor doth 
not pafs by a feoffment of the manor 

•. withoat cim fortintntiht 30. pi. 209 



A leet jury refufing to prefent according 
to their oaths may be fined by the 
fteward : but \t it be a jury or homage 
of copyholders in a court baron it is a 
forfeiture of their tenures, 211. pi. 3 1 

An indi^Vment in a court leet or torn 

' for (Iriking without btoodfhed if 

bad, 233. pi. 14 

Whether a court leet may be prefcribed 
*for out of Michaelmaj, 234. pi. 14 

In pleading his title the fteward of a ma- 
nor need only fhew that he kept cho 
courts; he need not (hew any engroifing 
of the polls, 156. pi. ao 

But it feems he (hould (bew a tender of 
his fervices to eaeh focceeding lord, 
iince it is iftuabie that fnch a faccefifor 
did not exonerate hrm, 156. pi. 26 

The cuflom of a manor was for the lord, 
or his overfeer, or his deputy, to make 
leafes, the lord by will empowered two 
to make leafes according to the cudom, 
they hold a coui:t in their own names 
aad grant a reveriion, the wife of the 
lord, it being affigned for her dower, 
may avoid this grant, 251. pi. 89 

The lord grants a rent-charge to B. out 
of the manor, and afterwards grants an 
efcheated copyhold to J, — Holden,thar 
J, comes in fubjeft to the charge ; 
^c«/, perhaps, if an ancient copyholder 
had (urrendered his eftate to ^. and 
the lord had only admitted him ac^ 
cordingly, 270. pK 23 

The King may grant a manor and except 
the courts and perquifites of courts, but 
a fubjed cannot, 288. pi. 54 

If the lord of a wafte of two hundred 
acres enfeoff another of fifty acres, the 
feoffee muft enclofe them or keep his 
cattle from ftraying into the refidue. 
And fo maft the lord of the rf^fi- 
due, 372. pi. 10 

MARRIAGE. 

On the plea of no unqtus accoufU the 
bilhop to the writ for his certificate 
mufl exprefsly return the lawfulnefsor 
unlawfolnefs of the marriage; fpecially 
returning efponfals at certain ages 
is bad, 305. pi. 60 

So though he conclude **' ijjint lawfully 
married," 313. pi. 92 

Certificate by the bifhop to fuch 
writ, 369. pi. 4& 

A lad of twelve yet^rs of iige is married 
and put to bed to an adult female, and 

dies 
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dies before years of coDfent, U is a good 
marriage quoad Jo^er, and (hall be fo 
certified by the bi(hop» 369. pi. 48 

MASS. 

Every prieft or minifier, virhether with 
cure of fouls or notj is equally within 
I. El.c.a. 203. pi. 72 

One convi^ed by feveral indidtmedi of 
hearing feveral mafles fhall forfeic but 
one penalty onder 1 • EL c. a. 323. pLj i 

^ MASTER AND SERVANT. 

The chancellor of the augmentations de- 
livers a bond which he had taken for 
the Queen by virtae of his ofice, to his 
fervant to bail to the clerk, to whom 
the cuftody of it belonged, the fervant 
conif ires with the obligor, who cancels 
the bond — his nmftens chargeable to 
the Queen for it, and fo is the fervant 
and obligor, 161. pi. 45 

ir a fervant makes a bill a/bknowledging 
the porchafe of goods^r his mailer^ 
ufe, and binds himfelf to pay, bot does 
not feal the bill, debt will not lie 
agaioft him, but cafe on the nffump* 
Jit, 230. pi. j« 

The juflices ongbt to certify the rates of 
fervants w^iges according to 5. £1* c. 4. 
(. x{. though they continue them exadUy 
as in the preceding year, 265. pi. 3 

MISNOMER. 

An exigent is fued to outlaw a de- 
fendant in appeal, who fues oat a 
fufer/edeas by (he name in the writ, he 
cannot after that plead a mjjhomtr to 
the original, 88. pi. 107 

JLeafe by the Provoft and royal college of 
the college of the BUJfedidary, of Eton, 
lie. by the name of the Provoft and 
fellows of the royal college of Eton, 
lie. is void, I5«. pi. 85 

See LsASC. 

MIS. REGIT AL. 

Leafe for years to J. and afterwards a 
leafe of the fame land to B. mif-reciting 
the date of the firft leafe, to commence 
ftota the time of the firft intereft being 
lawfnlly defeated. The aliiniee of J. 
took a new leafe, furrendering the 
firfl. Whether B.\ term ihall uke ef- 
fe6l, ^3. pi. 28 

Ifif-redtal of the date of an z6t of par. 
firmest in the writj where it is rightljr 



• fet out in the dedaradon, will not arreft 
the judgment, 95. pi. ^ 

The Queen in a grant of an office recited 
a furrender^made to her of a former 
grant as dated 33. H. 8. when in UQt 
it was dated 32. H. 8. this mif-rccitaf 
vitiates the grant, and is not aided by 
4.&5. P. & M. c. 1. ' 194. pl«3S 

Indfdlment reciting i. £1. c. 2. to be madd 
at a parliament holden on the 23d of 
January, when it was adjourned to the 
25th, is a fatal variance : but an in- 
formation in this cafe reciting the par- 
liament tent* apud Weft, anno prinw 
regime nunc was holden good, though ic 
referred to that indidment, 203. pi. 72 

One having bought a mefTuage in Z). of 
T. C makes a feoffment by deed of 
his mefluage^ late of B. C. in />« this 
ffliftake does not vitiate the convey, 
ance, 376. pi. 25 

^^/CONVEYAKCE. . 

MONSTRANS DE DROIT. 

The mortgagor of focage lands redeem* 
ing fliallby mmftrant de dreit withoat 
petition recover the lands which the 
King had tiken into ward with the 
heir of the mortgagee his tenant in 
^^M'f 236. pi. 25 

See Wardship. 

MORT D 'ANCESTOR. 

In mart d*anceJ!or, if the liTue joined on 
one of the three points be found againil 
the tenant, it feems the other (hould 
be enquired of j as, if he plead iii 
abatement, or vouch, all three muft ; 
but if he plead in bar and fail, it is pe- 
remptory againft him, 3 10. pi. 82 

MORTMAIN. 

The juftices of C. B. refufed to iogrofs a 
ii\\c of lands to be holden in mortmaia 
without a fpecial writ for that por- 
pofc 188. pi. 9 

Devifc on 4. & 5. P. & M. to Trinity 
College, Cambridge, is good by i. & 2. 
Ph. «c M. c. 8. which ihall be favour- 
ably expounded, 255. pL 7. 

MURDER. 

Where perfons afTembled with force to 
feize goods under pretence of lawful 
authority, and a woman miarmed cohh 

. ing oat of the houfe wu kffled by < 
ftonci thrown bj one of che affailaau at 

toother 
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itnotjier p'irfoh in the gateway, this is 
murder in them all, liB. pi. 60 

Procuring befare the birth the murder of 
an infant aftfer the birth, is felony with- 
out ckrgy, 1 86, pi. i 

ff a wife procure the ihurdcr of her 
hulband by a llranger in her abfence, 
it is not petit treafon in her, but ftie is 
acce/Tary to murder only, for the 
crime is but murder in the pHnd- 
pal, ^54. pi. 103. 3J2. pi. 25 

&tft the wife fo confpiring with a fer- 
vant, though hel- hufband be killed in 
her abfence, is gUilty of petit trea- 
fon, 332. pi. 25 

J^^lNDICTMENTi PARDON; 



- NUISANCE. 

Whether cafe by one who has freehold fo' 
diverting muUitrh aqute of a ftream» 
which currere con/ucvit to plaintiff's 
mill, is good, 248. ph 89 

Whether affife of nuifance lies for fuch 
diverfion, 248. pi. 8d 

But w^here one haS freehold in a houfe » 
and a way to it over defendant's land, 
he mtifl bring affife if it be Hopped 
up, he cannot have &n adlion on i\\6 
cafe, . 250. pi. 88 

d, fixed a fmall pipe and cock into the 
main pipe, and diverted a water-courfe 
to ^.'s houfe ; after his dedth his wife 
occafionally ofes iti it is a frefh diver- 
Aon inhere 319. pi. t^ 



N; 

NEOAtiV^ PREGNANT. 

Declaration on 5. & 6. Ed. 6. c; 20. for 
lending money for interell and ufiihy, 
and that the defendant i'eceived ufdrious 
intereil ; plea that he did not receive 
is a negative pregnant, for by the loan 
the offence is eortiplcte, 95. pi 36 

NEW ASSIGNMENT. 
In a new aflignment fpecially nam- 
ing the place and its abuttals, the 
abuttalsi as well as the name, mud be 
proved, 16!. pi. 46- 

A new affignment in one acre of land 
or meadow is void for uncertain- 
tyi 264. pi. 39 

A new affignment rauft give a name to 
the place, or abuttals, 264. pi. 39 

NONSUIT. 

In a writ of right, if the tenant make 
default on the eflbin day the demandant 
cannot be nonfuited,. 103. pi 8 

Whether the traverfer of an office can be 
nonfuited, l4i- pl>47 

Sie Costs, Replevin, Trial. 

NOTICE. 

See Chhrch, Conveyance, Eccls* 

'SXASriCAL PLaSOKS, JUSXICS», T£N* 
D£R. 



o. 

OCCUPANT* 
See Rent. 

OFFICE AND OFFldEk. 

By the grant of the office of keeper with 
3I. fee of the rents, i£ues, and profits of a 
mdnor by the haUds of the reaiyer, — the 
mafior is charged, to, pi. 60 

The Court may difchargc a fiiazer ori 
tenus without entering it of re- 
cord, I14. pi. 64 

Grant of the offite of juftifce of 
C. B. 144. pi. ^g 

Acceptance by a judge of C. B. of the 
patent creating him a judge of B. R. 
vacates his former patent, 158. pi. 34 

A Iheriff fined in the ftar-chambcr for net 
taking the oath of office at entering on 
his IherifFalty, and for making a 
falfe return of a knight of parlia^ 
ment, i6g. pi. 19 

The office of exigenter is in the gift of the 
chief ju/iice of C. B. and the Xing'* 
grant thereof, even during a vacancy 
of thechiefjufticefhip,is void, 175. pl.25 

The exigenter, imprifoned for refufmg to 
anfwcr commiffioners appointed by the 
cro»vn to try his right to the office, held 
intitled to a habeas corpus^ as a neceflary 
minifter to the court, . 175. pi, 25 

The office of chirographer of C. B. is in 
the gift of the king, 176. pL a& 

So is that of cuJ}o4 hevium, J 76. j^l. 38 
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^he clcrkfhip of the hanapcris jrranted to 
j^, and F. B. having only a duplicitic ; 
j4. furrendcrs the original patent ; the* 
duplicate cannot aid B. for it is made 
by the chancellor's own plcafure with- 
out warnint, 179. pi. 4 

The office of ufhcr of the exchequer is 
' holden of the King by grand fer- 
, jeanty, 2? 3. pi. 4i 

Whether farrenderof the banner-bearer- 
/hip, to a mafter in chancery who 
recorded a memorandum thereof, but 
without any delfvering up of the pa- 
tent, is a valid fufrender of the of- 
flee, 176. pi. 29 

The office of receiver of the cotirt of 
augmentations is not forfeited for non- 
attendance on any fovereign when 
dillreiTed by rebels, under 1 1 .' H. 7 . 
c. 18. except that by whom the ap- 
pointment was made, 210. pi. 28 

The office of receiverfhip of the court of 
augmentations is fo incorporated wifh 
that courtas to be void on ifs dilTolution 
by a£l of parliament, 216 pi. 55 

The keeper 0t the great feal, when there 
is no chancellor, may appoint commif- 
doners to hear and determine piracies 
under 28.H.8.c.i5.§ii. 211. pi. 33 

If a remembrancer of the exchequer be 
made a baron of the exchequer, the firll 
office becomes void, 197. pi. 47 

Of the offices of chief prothonotary in 
C. B. and coroner and attorney of 
B. R. and that the grant of them to 
unfkilful perfons is void, 150. pi. i 

Upon an information grounded on in- 
didlments againft an hereditary flierifF 
for voluntary cfcapes of fclons> and 
holding his tourn in Icco injuetot the 
' office may be feized into the King's 
hands quoufquc^ without fcire facias or 
Other procefs, 151. pi. 4 

Though the cullomer of a port muft* 
by I. El. c. 1 1, make a deputy, ftill if 
he certify falfely into the exchequer 
through the concealment of that de- 
puty, he is liable to the penalties of 
3.H. 6. c. 3. 238. pi. 38 

A fte;vard to hold couit5, with a falary, 
may be appcintel by parol, and debt, 
though not annuity, will lie for fuch 
falarj', 248. pi. 79 

The office of ftevvard of a manor is not 
^rantablc as i reverfion, except by the 
4Une : and the grant being void, thflt 



of the fee for cxcrclijng it, is voM 
alfo, 259. pi. 18' 

But it may be granted to the fon after thtf 
death of his fa the r^ grantee for life, by 
thefiime deed, 270. pi. 23 

The Bij'hop of LonJan jh^mg a high com- 
miflioner, is tranflated to Tork, iiill his 
authority continues, 289. pi. 66 

li he who holdj a manor by the fervicc of 
being conllable q{ England ^ die, leaving 
two daaghters^ only, they, while fole* 
may exercife the office by deputy, and 
after marriage of the cidell her hufband 
alone may exercife it: and the youngell 
alfo nrarrying, and the crown de- 
volving upon her huiband, who makes 
parthion, ilill the hufband of the eldeft 
nmfl do the entire fervices, but the 
King may refufe them at his plea- 
fure, 285. pi. 39 

If a (heriiF fuccced to a peerage tempore 
parliametttif his office is not thereby de- 
termined, 355. note (a) 

The King by adl of parliament might not 
grant the office of aulneagor Without a 
warrant of the treafurer ; fuch grant is 
then void, though it have awn objiante 
chiufe, if that claufe be not flicwn to 
the Courc, 303. pi. 48 

Delivery of the writ of difchargc of the 
old ftieriff to the clerk of the county 
fitting in the county court in the ab- 
fence of the iheriff, determines his au- 
thority, 355. pi. 3^ 

Bee Bond, Lrttkrs Patent, Kino, 
Manok, Revlrsiux,- Scire Facias. 



ORDINARY. 
Zee Ecclesiastical Pi^rsons^ 

OUTL AWRY. 

On a capias tttlagatmn returned non e/i 
inventus^ defendant appearing gratis 
cannot plead to the outlawry, for the 
plaintiff is out of court, nor is it known 
that he is the party outlawed unlefs 
brought in by a cepi corpus, 192. pi. 25 

Outlawry rcverfed, without writ of error, 
for the omiffion of the words tribus 
fi'pnralibus diebus in the writ of procla- 
mation, 206. pL 10 

If a capias uilagatum go into MiddUftx 
againlt a defendant called, late of 
London^ alias di&us of M, in the countf 
of AT. and the proclamations were in 
K% when in fadl he \Yaa ammorcnt in 
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hRddkfeki he may avoid the oudawiy 
tinder- 6. H. 8, c. 4. without writ of 
ctror ; but if the aftion be brought in 
another county than London or Middle^' 
fextt\it proclamations need not be where 
he is commordnt ; and if he be wrong 
named in the writ, he may avoid it by 
the ftatute of Additions, 213. p]. 44 
Outlawry does not lie in detinue of 
charters, 222. pi. 23 

The coroner on certiorari returning de- 
fendant duly outlawed is not futficient 
to make )um an outlaw ; and the 
Court will reverie it without writ of 
error, if it appear that defendant deli- 
vered a fuperfededs at the fifth county 
court, 22i. pi. 23 

The fpecial capias uttagatum cum extendi 
facias does not authorize the fticrifFto 
fell the goods uken under it, tzi. pi. 23 

Outlawry of ftn infant is not void, but 
voidable by error, 239. pi. 39 

Perfons committing trcafon of any fort 
may be outlawed while beyond fea, 
the ftatutes 26. H. 8. c. 13. and 
5. & 6. £d. 6. c. II* extending to all 
treafons, 287. pi. 49 

The capias on which the writ of exigent 
lies, mud be into the county where the 
action is brought t if it ifTue on the 
tefiatum into a foreign county it is er- 
ror, 2f$. pL 18 

In London f the recorder pafTes judgment 
of outlawry, 317. pi. 6 

A writ to certify tlfe outlawry (hall 
by the cuftom there be directed to the 
iheriiFs, 317. pi. 6 

Yet though their certificate is good for 
the King it is not fo for a fubje^ ; and 
if the exigent itfelf be not returned, the 
outlawry is not pleadable in difabi.- 
lily, 317. pL 6 

See Audita Qverela, Error. 



P. 

PARDON. 

jif pardon of outlawry in an indidlment 
vary from the indiftmcnt in the addi- 
tions, defendant mud aver that he is the 
fame perfon, ^c^ . pi. zm 

•• We pardon to J. and B. all outlawries, 
^ t^c, agcunjl tbeta or either of thm 



*' prttelaimed,** is fufficient, without 
faying to A* and B, and to each of 
them, 34. pi. 20 

If a general pardon intervene betweea 
the flroke and the death. Whether the 
felony be difcharged by it, 99* pi. 6 j^ 

The judges are bound ex officio to take no- 
tice of a general pardon, 119. pi. 4 

A pardon of treafon, with reftitution of 
chattels, does not releafe a prior re- 
cognisance to the King, 124. pi. 39 

A- purchafes lands holden In cafite to 
him and his wife and his right heirs ^ 
the King at his coronation pardons all 
trefpaffes/or fwbat/oever alienations madt 
to him ^ it extends to this alienation* 
though the wife be not named in the 
pardon, 196. pi. 40 

The chancellor^ not being certified whe- 
ther one outlawed after judgment in 
debt had fatisfied the plaintiff or not> 
iiTued his pardon ita quod fiet reSus in 
curidt where it (hould be ita quod 
fatisfaceret querenti ; and though, in. 
fad, plaintiff was not fatisfied, on two 
fcire facias and two nibils returned the 
pardon was allowed, 172. pL 10 

Murder is merged in petit treafon, which 
being difcharged by a general pardoa 
excepting murder, a fervant convidled 
of killing his mailer, but not laid pro* 
ditorie, wzsTcpncvtd^ 2^^*^Li^ 

By a general pardon difcharging ail in* 
trujions and entries, the mean ifTues of 
capite lands in leafe on rents ^ and the 
fuing of liveries that have not been 
tendered, arc difcharged : and the ex- 
ception of homages, reliefs, rents, icz» 
with the adions of account and debt 
referved therein to the King, does not 
apply to thefe rents, which he was not 
entitled to by law at the parting of the 
ftatute, 24.9. pi. 83 

If defendant in appeal of murder be found 

§iuhy of maallaughier, Whether the 
ing can pardon the burning in the 
hand« 261. pi. z6 

A general pardon which difcharges all 
intrufions and Agings ofIiveries,exccnds 
to thofe whereof Ci'Scc is not found at 
the time of the pardon, 2 84, pi. 36 

Pardon of all intrufions, will not avail 
the heir without the words i/ites and 
profit Sf 286. pil 42 

^y dature all contempts and executions 
are pardoned, but piracies are excepted^ 
Whether the punifiifiltnt of one fof 

[d 7] ft^w.4;*>^ 
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ftanding mute on an indidment for 
piracy be pardoned, ^«.— but he may 
DC indided dt no'vo for another piracy 
commuted at the fame time with the 
former, 308. pi. 73 

Whether on a fuit in the ftar-chamber for 
forging the cuftomary of a manor, the 
King may pardon the corporal pu- 
nilhment without the party releaf- 
ing, 323- Pl 28 

^ee Accessary, Barok and Feme, 
SciBE Facias. 

PARLIAMENT.- 

Jt'tf Error, Privilege, Writs. 

PAROL DEMUR. 
In a fuit by petition to the King in the 
nature of 2iformidon in remainder, for 
lands in the King's hands by anainder, 
which right of remainder defcended 
from an ancelior who was remain- 
der-man cxp«^ant upon an ed.-^te-tail, 
the parol {hall demur for the nonage of 
the petitioner, 136. pi. 17 

Three fued as heirs in gavelkind, one of 
them an infant, wefe all outlawed ; the 
two of full age purchafed their charters 
of pardon : — iti/cire facias again ft them 
Jttnul cum (ffr. the parol (hall not demur 
for the infancy of the other, who is out 
of court till reverfal, 239, pi. 39 

If tenant for life grant his eftate to one 
and his heirs, in forntedon againfl the 
heir, an infant, he ihall not have his 
age, ^ 321. pi. 2a 

PARTITION. 
See Jointenant. 

PERJURY. 

Perjury in the proof of a fuggeilion to ob- 
tain a prohibition in B. R.is not punilh- 
able in the liar-chamber, 242. pi. 53 

Suit in the'chjincery for perjury commit- 
ted there, muft be by Latin bill, and the 
iiTue tried in B. R. and defendant fhall 
not be fworn to his pka, nor examined 
on interrogatories, unlefs that court 
had abfolute authority in perjuries 
before 5. El. c. 9, faved by the thir- 
-teenth fedlion, 288. pi. 51 

PfcRNANCY OF PROFITS 

\* Mlr:.j av/.-'y by 27.H.S.C.1C. 37..]^! 4 



PETITION OF RIGHT. 
^^^AttaindeRjMokstransdeD&oit. 

PIE POWDER. 

See Courts. 

PLEA. 

Whether in a qui tarn aftion the dedara- 
tion maft be to anfwer to the King and 
the party who fues, x 59. pi. 37 

The adion on Weft. i. c. 20. rtidft be to 
anfwer as well the King as the plaintiff", 
and in the writ there mUft be a double 
recital of finding furety, 238.pl 34 

In debt on 23. H. 6. c. 14. count that he 
was eledled by the greater number gene- 
rally, is good, 1x3. pi. 57 

htcet he was elected, yet lic» is fufiident 
averment, 113. pi* 57 

Where two are named in a deed a» 
grantors, but only one teals, it is not 
necefTary to mention the other in the 
declaration, 227. pi. 43 

In fi. R. in a bill of trefpafs laid in Mm/* 
dlefex defendant need not be charged to 
be in cuflody of the marfhal, 1 1 8.p].78 

Whether on 13. R. 2. ft. i. c. 5. and 
2.H. 4. c« II. declaration againftone 
only, for that he fimul cum A. By 
impleaded in the admiralty court, is 
good, 159. pi. 37. And 

Whether the contradt muft be ftatedto be 
made within the body of the county, 
and not upon the high Tea, 159. pi. 37 

*' By indenture witneffing a demiie from 
" ^." is not fufficient averment that 
A. demifed, 117. pi. 76 

Where a deed giving a power to appoint 
u pleaded, if no appointment be made 
it muft be fo averred j /ecus if the deed 
be not pleaded, 136. pi. 17 

In vvafte plaintiff declared, that an abbot 
was feifed in right of his abbey of the 
place wafted, and demifed to defend- 
ant, and that Hen. 8. being feifed on the 
diiibludon granted to plaintiff and his 
heirs tenrmenta fi^edUla per nomen mam- 
rii de C\ cum pertiyientiis, this is fufii- 
cient, without averment that the landin 
leafe is parcel of the manor, 207. pl.14 

In ejeSion. firma for a rr^f^orv. It I^ i'uffi- 
0::a tc .:.y i: .ac count, thjt the par- 

i«;0 J. 'i \m:A I'T 1 i-- \t ^:\\\z witJlOUt c*X« 

|ic':. jiVLiiiKiii Crt iiis lifV, 3^-f'i--5* 

ill 
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In cjeftmcnt, count of a demifc of three 
hundred acres fer ntmun manerii, by 
virtue of which he entered into manC'' 
rium pradi&um, is well enough, with- 
out faying he entered into the faid 
three hundred acres^ and manerimn is 
farplufage, 304.pl. 57 

In an adion for diverting a water- courfc 
which ran to ^.'s houle, he ftiould ftate 
that he fwas owner of the houfe at the 
time, not that he is in the prefent 
tenfe, 319. pU 17 

A leaie is made to commence at a future 
day, before which the reverfion is feve- 
ral times granted over, afterwards the 
lefTce entering commits wafte : — the lafl: 
affignec may count ex ajjlgnatione of 
each to whom the land came after the 
Icafe made, although there was no te- 
nure under them, ' 206. pi. 1 1 

Bond to pay an annual fum for fix years 
for the education of A, in debt the 
plaintiff need not aver the life of A, 
iince, if he were dead, payment mull 
continue for fix years, 329. pi. 13 

pefendant claiming as devifce of the en- 
tire land need not (hew it to be of 
focage tenure, 329. pi. 16 

In trover for a hawk, plaintiff mud in 
his declaration fhevv chat it was re- 
claimed, 30 6. pi. 66 

Cefiwf que u/e in remainder brings ybr//z^- 
iion^ he need not make zprofert of the 
deed creating the remainder, for 
it belongs to the feoffees, or the 
remainder might commence without 
deed, 277. pi. 58 

In pleading a fentence of deprivation, it 
is not necefTary to fhew before what 
judge the fentence was given, 293. pi. 3 

So adminiftration may be pleaded gene-- 
rally, without (hewing who committed 
it, 294. pi. 7 

A life eflate in remainder after the death 
of the huiband, and limited on a con- 
dition, may be averred to hayc been 
for jointure, though not fo exprefled in 
the conveyance, 317. pi. 7 

An alien undertakes to fatisfy the mayor 
whatever (hall be due for the cranage of 
felt imported into London ^ which by 
the cudom is the twentieth ; — in 
ajftanffit plaintiff declares, that the 
defendant hath not yet fatisficd him 
fcr eight wejs, being the twentieth party 
far th$ cranage afortfaid^ and good, as 



if he had faid, hath not yet/iatisfied thg 
tnjuentieth party 352. pi. 27 

A naked colour in ejeSHone Jirma is {lot 
futiicient, as in alliie or trefpafs, which 
do not comprehend any title or con- 
veyance in the writ or count, as thia 
action does in both, 366. pi. 35 

To debt on an indenture for payment of a 
fum of money, payment without acquit- 
tance is a bad plea, 6.pl.3. 25.pl. 160 

To debt on a leafe for years non hafuit 
nee occupavit is a bad plea ; /ecus on a 
lealc at will, 14. pL 70 

To debt for twenty quarters of malt» 
tender and refufal is a bad plea v/i\!ix» 
out uncore pri/Ij 24. pi. 154 

To declaration for delivering three hun- 
dred and feventy-three pounds of had 
on an affumpjit for four hundred pounds 
of good wax, ftating half the price to 
have been paid in hand, the reft to be 
paid on a certain day, plea of twenty 
pounds of wax given and accepted in 
fatisfa£lion is good ; but the declara- 
tion bad for not averring that the day 
of payment is not yet come, or that 
it is pait, and the refidueof themonoy 
paid, 75. pi. 23 

Count on a bond dated 12th of January i^ 
plea that it was made on the ill is bad, 
for it does not anfwer the one declared 
on, 167. pi. ^4 

In trefpafs, plea that A, wasfeifedin fee, 
and demifcd to the defendant, repli- 
cation that B, was feifed in fee, and 
demifed to plaintiff, traverfing that A. 
had anything, is bad, 1 1 2. pi. 4S 

In trefpafs for breaking a clofe at D, 
juftilication in S. traverfing the trefpafs 
in D. amounts but to the general if- 
fue, 19. pi. 109 

To debt againil a furety in a bond given 
by a prilbuer in Ludgate, and him con- 
ditioned to fave harmlefs and difcharge 
fees, and render his body at any time, 
plea of conditions performed generally 
is bad, 118. pi. I 

Whether the adminiftrator of an admini- 
ftrator to an adion for a debt of the 
£rft inteftate may ple|^ plene admini" 
ftra'uit the goods of the fecond in- 
teftate, 112. pL ^z 

That plaintiff had an elegit executed is a 
good plea in bar to an adtiou for da- 
mages recovered, without (hewing tije 
return of the writj 299. pl«i4 

[d 3] ' la 
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In account by one as adnainidrator of C* 
plea that C made a willand executors^ 
demurred to for not travcrfing the in- 
teflacy^ 202. pi. 69 

After a plea in bar and voucher which af- 
firms the writ, jointcnure of parcel can- 
not be pleadcfd in abatement, zf;.pl.$7 

Ia trefpafsj defendant conveying by fe- 
vcral defccnts in tail, the plaintiff can- 
not convey by a feoffment from one of 
the mefne anceftors, and traverfe his 
dying feifed ; but he ought, pr^tefiand^ 
to the reft, to plead the feoffment to be 
by the }aft anceftorj and traverfe his 
dying feifed, 107. pi. 25 

If feifm be pleaded in the mafler and izl' 
lows of a college, it need not be (aid in 
jure colkgiiy 103. pi. 5 

Bargain and fale by indenture fubfeqoent 
to the ejectment, pleaded as fuch in 
ejeSionefrm/e^Y^ bad ; it ihould be as a 
jeleafe or confirmation, and the plain- 
tiff cannot reply ne grant a fas per fin 
fait, but mult either deny the deed, 
or that he had an/ thing at the 
time, 116, pi. 7 ^ 

Where the iffuc is, whether J. be alive 
cr dead, the party who pleads th^ 
death needs not fhew the place of the 
death, for the venue fhall be of the 
place where he was alleged to b^ 
aUve, 14. pi. 72^ 

In account for tin, that defendant fold it 
and took a bond in the nan^e of the 
plaintiff is no plea, but is good before 
auditors, 29. pi. 195 

He unques/on receiver is a bad plea in ac- 
count by the bailor for money delivered 
to defendant to bail over, which he has 
done, for he muft plead it fpecially ; 
but he cannot plead it before aud*-: 
tors, 196. pi. 43 

To an information againft the King's 
receiver for arrears of his account be- 
fore auditors, he may plead nil debet 
to the country, but cannot wage his 
law, 145. pi. 63 

One who, before the ftatutc of Ufes,was 
a ceJJuy que u/e with his wife, pleading 
the jointenancy after the Ilatute, muft 
flicw theflaftte, 32. pi. 3 

A party need not recite more of a ftatute 
than is ncceilary to fupport his own 
cafe, 103. pi. 7 

To debt on bond, with condition, reciting 
a fale of lands^ and .that the obligor 



pall 'warrant A. if he fiould enjaf U 
pe&ceably to him and his heirs to hold of a 
manor by/er*vices Wr. it is not double to 
plead, that Ji- did enjoy peaceably till 
his death, when his fon entered \^ithou^ 
admifllon, contrary to the cuftom, an4 
to ftate an entry of the lord for for- 
feiture. But defcniiant (hculd alio 
plead fpecially, that he did warrant, and 
that J. never was molefted, 4* . pi. gj 
Pleading a demife for life to commence 
after the death of -^. is bad, no livery 
being (hewn to pafs an immediate, oc 
Vtornment to pafs a ^cverfionary intc- 
rcft, 117. pi. 7$, 

EnUy of the pkintiffbetwcen verdiftand 
judgment, whereby be became feifed ^e. 
is no plea to z,fcire facias for execution 
and damages recovered in aiCfe ; but 
if he had pleaded that the plaintiff 
is Jtill feifed, quare, ZZJ. pi. ^^ 

In a^e, feiiin of the plaintiff as villein 
regardant being pleaded, the iffue 
ihould be, frank or not ; and not the 
feifin be traverfed, 284. pi. 3^ 

Jn trefpafs, defendant pleading that plainr 
tiff a minor by indenture and letter of 
attorney therein, enfeoffed the defend- 
ant's father, and afterwards by inden- 
ture confirmed the faid tenement &c. 
habendum i^c, and defcent to himfelf, is 
bad : lil, Becaufe livery by letter of 
attorney of an infant is a diffeiiin '^ 
sdly, Becaufe the confirmation is 
pleaded of a tenement &c. habendum 
or. when the land did not pafs by the 
confirmation ; jdly, Becaufe defend* 
ant's father is not averred to be feifed ; 
4thly, Becaufe plaintiff is not averred 
of full age at the time of the con- 
firmation ; Stlily, Becaufe no /re- 
fert of either of the plaintiff's inden- 
tures, 108. pi. 33 

Debt for rent againft the devifee of a 
termor, and demurrer becaufe plaintiff* 
did not ihcw who were executors, and 
that defendant entered vvith their con- 
fent J 2dly, For not faying exprefsly, 
that he entered by virtue of the de- 
vife, 254. pi. I 

Infcire facias on a recognizance to per- 
'■ form covenants to permit the plaintiff 
to have common in D. and not to alter 
the courfe of the fields ; plea that de- 
fendant hath permitted &c. and hath not 
altered the ccurfe, is good, 279. pi. 6 

J. gives JB* all his trees, and cuts them 
- down, £. takes them away. In 

trefpafs 
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trcfpafs hj J. for cutting and taking 
away, he may plead not guilty to the 
cutting,andjulHfytherefidue,305.pl.57 

^fter a recovery in the court at Ipjkvich 
the bailiff coramitted defendant 'v^ exq- 
cution, but that was not ert.'red on the 
record; hcercaped,&nd in debtagainft 
him, and count oif tlie record of the 
xecovery, he pleads ^he commitment in 
execution without a preut pata per 
recordum, the plaintiff cannot reply iml 
fid record ; but if fuch commitment wa5 
illegal he muA demur, 368. pi. 45 

^he King by letters patent grants the 
manor of C. with the appurtenances ^ 
in forme Jon for one hundred acres of 
land &c. in C.not mentioning thcm|i- 
nor, the plea ibo.uld be non coucejjit^ and 
not nient comprijk^ 342. pi- S3 

JPlea of a releafc puis darrein continue 
ance (hould fay a^io non, and not /«- 
quifitio non, 36 1, pi. ;o 

^eafe of land by Hen. g. excepting the 
trees. Edw. 6. grants the reverfion 
and the trees to the Dui^ of N. who 
leafes the lands and trees to C. with- 
out impeachment of waftc. The duke 
is attainted of trcafon, and Qoeen M. 
grants the inheritance to defendant, 
who infeoffs the plaintiff, and binds 
himfelf to indemnify him againft any 
claim of (7. by virtue of his leafe ; C. 
fells trees ; in an adlion on the bond^ 
and n9H damnificatus pleaded, the repli- 
cation muft fhew that C. claimed by 
virtue of his leafe, and muft conclude 
withyff damnifcatusy 1S4. pi. 6| 

After judgment againft the bifhop and in- 
cumbent by default in quare impedii 
brought pending a fuit to deprive the 
incumbent, being alayman ; in deceit 
by them for non-fgmmons, the fen- 
tence 0/ deprivation now given is no 
pica, 3S3- PJ- 30 

In debt againft executors in Middlc/ex, 
who plead //t'«<r adminifiraveruntyphin- 
tiff may reply affets in another coun- 
ty, 30. pi. 206 

Defendant having pleaded zquee/iafeofa, 
term, the attorney general for the King 
in the exchequer traverfing the origi- 
nal leafe, after vcrdidl againft the King 
is too late to take advantage of the bad 
plea, 238. pi. 37 

Fine and nonclaim pleaded in bar of a 
' formedon ; replication that the parties 
to the fine had nothing at the time &c. 
but that a ftranger wa« feifed in fee. 



is good, for the feinn of a ftrar^ger 
is immaterial, and cannot be tra- 
vcrfed, 290. pi. ep 

Avowry for taking beafts in A', in a com- 
mon field, under a demifc from B. of 
the hcus in quo, containing tliree hun- 
dred acres, flea that before B, had 
anytiiing &:c. J, was feifed in fee of 
the fcite of the manor of A', whereof 
the^ faid three hundred acres are par- 
cel, and demifed by indenture to B. 
it years, que ffiats ^c, is bad : ill, 
fiecaufe it neither confeifes and avoids 
nor traverfes ; zdly, Becaufe the feinn 
is alleged of the fcite &-c. whereof the 
three hundred acres are parcel, and 
alfo it is fuppofed common Rcld ; ldh> 
Becaufe no profert ; 4thly, Secauib it 
is pleading a que cjiate of a term, 
and plaintiff does not (hew how he- 
came to it, 171. pi. 8 

Sec further Assise, Audita QuEur.* 
LA, Bond, DtrAKTURk;, Distrlss, 
DowEK, Error, Estoppel, Kxkcu- 
TOR, Form Ki) ON, Hf.ik, Ji-.ofail, 
Innkeeper., Lease, LETii:Rs Pa- 
tent, Maintenance, Manor, Ne- 
gative Pregnant, New Assign- 
ment, Reversion, SatisfactjoNj 
Slander, Surrender, Tender, 
Traverse, Trespass, Waste, 

POPE, 

See Supremacy. 

PLEGIIS ACQUIETANDIS. 
A. and B. are bound jointly and feverally 
for the debt of A. without faying that 
B, is furcty ; plegiis acquietandis will 
not lie, though the jury find that he was 
only furety, 370. pi. 5* 

POWER. 

Under a power to J, S. by will, to have 
as well the government and ordering 
of teftator's children as the difpofing, 
letting, and ordering of his lands, J, S. 
cannot fell the land, 26. pi. 170 

Cefuy que vfe before 27. H. 8. devifed 
that A. B, and C his feoffees, fhould 
fell his land; A. dies, the furvivort 
canrtotfell, 177. pi. 32 

A father declares the ufes of lands to his 
fon and fuch wife as he fhould marry at 
the nomination and appointment of 
four. One of them dies before the 
marriage, the authority of the other 
three is determined^ 189. pi. ij 

[d 4] A father 
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A father cannot grant the marriage of his 
fon, which is a prerogative infeparably 
annexed to his perfon ; and if he give 
authority to others to appoint the 
marriage, by his death the authority is 
determined, 189. pKf; 

Devife that executors fhall fell, with the 
affent of A. if A, die before affent 
the power of the executors is detcr- 
mine4> 219. pi. 8 

Where a private ftatute of a college im- 
powers certain members thereof to 
difpenfe with the abfence of a fellow, 
difpcnfation by the major part on- 
ly of thofe individuals is not fvifH- 
cient, 247. pi. 74 

The King grants a commiffion out of the 
court of augmentations to ailign to the 
wife of an attainted perfon the third 
part of the lands of her hufband ; 
affigiunent by the commiilioners of the 
third partof therentof a houfe, though 
confirmed by the King, and accepted 
by the ^yidow, is bad, as not purfuing 
the authority, which was only to affign 
land, • ^63. pi. 16 

PREROGATIVE. 

The King cannot difpenfe with future 
afts of parliament, though he may 
with things in future whereof he hath 
the inheritance, 52. pi. i 

If one indebted to the King for cuftoms 
by covin infeofF his friend of land 
purchafed with the King's money, 
himfelf taking the profits, it (hall be 
feized into the King's hands quouf^ 
que, 160. pi. 41 

If a colle&or indebted to the King alien 
his lands and goods » and die without 
heir or executor, procefs fhall iffue 
againll the terre-tenants and pof- 
feffors of the goods to account 
&c. 160. pi. 41 

Of the King's prerogative refpeding 
impoils and cudoms, and retrain- 
ing his fubjedls from going out of the 
realm, 165. pi. 5 

The King licenfes A, to go beyond f^ra 
for a certain purpofe, provided that if 
he convcries with fugitives the licenfe 
(hall be void ; by privy ital he com- 
mand's his return, the meffenger is pre- 
vented by^.'sfcrvants from delivering 
the mefifaore, certifies it, and a conver- 
ftnc^with fugitives,into chancery , which 
is fent to theexchecj^uer, and his land is 



feized :— the licenfe Js not revocabloji 
being for a time certain,and converting 
with fugitives does not make it void 
ah initioy 176. pi. 30 

Where the King's debtor taken in exe- 
cution for debt in B. R. is brought up 
into the exchequer by prerogative v^nt 
tefted prior to the arreft, and commit- 
ted to the Fleet in execution for both 
debts, B. R. having him brought 
up by habeas corpus wiU remand 
him, »97-.P^-44: 

The King cannot intitlc himfelf to any 
inheritance or freehold dcvifed to him 
without matter of record, 74. pi. 13 

Nor to any yfc, 74. pi. 17 

The terre-tenants of land wholly belong- 
ing to the Kind's accountant after he 
became fo, are liable to account for tive 
arrears 4u^ from fuch officer ; but 
lands purchafed jointly to him and his 
wife for |ier jointure are difcharged. 
So if, feifed in fee, he convey to both, 
for her jointure before he get the office, 
(he (hull not be charged for this 
land, 224. pi. 32 

The fea leaves a great quantity of land 
upon the fliore. Whether the King or 
the owner of the adjoining foil mall 
have it, 326. pi. 7^ 

The King cannot 'unite a manor to 
the duchy of Cormvall without par- 
liament, 95. pi. 33 

tVhether an alienation in fee-farm by 
a bifhop with confirmation, but with- 
out the King's licenfe, may be de- 
feated by him as founder, under Weft. a. 
c. 41. 109. pi. 38 

Leafes made by the King of lands of the 
duchy of Laucajfer 'dTc not voidable for 
the nonage of the King, inafmuch as 
they pafs from his perfon as King and 
not as Duke ; for in the title of King 
that of Duke is merged, 209. pi. 22 

The King by his prerogative may nomi- 
nate fheriffs without die ufual meeting 
in the exchequer, 225, pi. 35 

S^e Entry, 

PRESCRIPTION AND CUSTOMS. 

A pian cannot prefcribe as keeper of a 
park, without Hating it to be an an- 
cient p*irk ; but Whether he may 
prefcribe at all in himfelf and his pre- 
dcxefibrb by reafon of his office, which 
is only for life, quartj 70. pi. 37 

A roan 
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A man having feveral commons in one 
place, one appurtenant to one mefTuage, 
the other to another meflbage^ can- 
not make a joint prefcription for 
both, J 64. pi. 59 

The cuflom ^bgres foreign bought and 
foreign folo^^thin a city prei'cribed 
for as feizable by tU mayor , Jheriffy 
und citizens y at the fame time fliewirig 
this name to be by incorporation of 
Rich. 2. where before they were major y 
bailiff ii and citizenry is good, j79.pl, ID 

A copyholder prefcribes^ that allcuftom* 
ary tenants ejufdem tenementi, inftcad 
of ejufdem maiterii, have common of 
ellovers in another manor, it is 
bad, 363. pi. 27 

A cullom that tenant for life may only 
leafe fojr fix years, is bad, 358. pi. 46 
See Heriot, Pleading. 

PRESENTMENT 
Of bloodfhcd in a court leet cannot be 
traverfcd ; /ecus of nuifances, or what 
toucheth the freehold, 13. pi. 64 

PRISON AifD PRISONER. 
The Term being adjourned to Hertford, 
the warden ot the Fleet fliall ftill have 
cuftody of the prifoners from C. B. the 
*ftar chamber, chancery, and exche- 
quer ; but qua:re of the duchy court, 
for the caftle and prifon of Hertford 
is part of the duchy, 204. pi. 76 

One in the Compter, to change his prifon, 
procured a feigned aftion and judg- 
ment againft him in C. B. and was 
committed in execution to the Fleet ; 
but on difcovery of the fraud the Court 
fet a fine on him, and remanded him 
back to the Compter, 249. pi. 84 

Whether B. R. can charge in execution 
in the Fleet one already there in exe- 
cutionat tlie fuit of the King, 297 .pi. 24 

Where a prifoner in execution would 
fue attamt, but could not find main- 
pernors, the Court permitted him to go 
with a keeper to inltru<a his coun- 
sel, 364, pi. 30 

PRIVILEGE. 

A clerk in chancery by fuing out a 
gtnttdS fuferfedeas to an exigent forfeits 
his privilege, 33. p], i8 

A member of the Houfc of Commons is 
privileged from arrefts during the fef- 
lion gf parliament, but after iuch par- 



liament* may be taken again. And 
although he were not privileged, tie 
flierifFis not liable for an efcape in 
giving him his liberty upon the writ 
of privilege direftcd to him for that 
purpofc, 5^. pi. I J 

Tl^c writ of privilege fpr officers of tl^ 
courts is with a pofitive fuperfedeas^ 
and no procedendo lies if redrefs may 
be had in that court to which the de- 
fendant belongs ;' contra where the 
privilege is only on account of a fuit 
depending in the fuperior courts, 
287. pi. 48 

An attorney of C. B. fuing by attachment 
of privilege fhall find pledges to pro- 
fecute, as well as a flranger fuing an 
attorney. 288. ph 53 

A cafias does not lie againft a bi- 
^«P' 315.pl.9j 

Wiit of privilege out of the exchequer 
not allowed to the receiver general of 
the revenues of the crown (ued in 
^^- 3*8. pi. 9 

A wife executrix is fued with her hufbani 
in C. B. ; though he was clerk of the 
crown in the chancery, privilege was 
difallowed, 377. pi, 30 

Where a man has privilege of court, and 
with his wife coming thitherto defend 
a fuit againft him, both ftiall have 
privilege from arrefts, 377. pi. 3© 

See JuROKs. 

PROCESS. 
See Adjourkment, DiscbNTiNOANC's 
OF Action JuRY,OuTLAWRy, Writs. 

PROHIBITION, 
Granted after fcntence in the fpiritual 
court for tithes, where a modus was 
pleaded, ' 79, pi. 49 

On a prohibition to a fuit for tithes of 
'wheat y the land being fuggefted to be 
lately improved, and was fo proved, 
but that tithes ofijuool and lamhs had 
been always paid for it, though by the 
ftatute the fame tithes continue payable 
for feven vears, the parfon cannot 
have a conlultation, for he has not fued 
for thefe, ,70. pi. 5 

It will not lie to the court chriftian in a 
fuit fpr a legacy to be paid out of mp- 
ney arifmg from lands devifed to be 
fold by tile executors ftr that pur. 
pofe, 264. pi. 41 

Prohibition 
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firfihilntionljes to a fuit/or tithes of hay 
And grain where the lands in the hands 
of an abbot and his farmers have from 
time immemorial been charged with 
tithes of iMOol-and Iambi only, 349.p!.?6 

PURPRESTURE. 
Building on a man's own wafte within a 
forcft is a purprcfture, but the juftice 
of the forcll may fuger it to Hand and 
impofe a rent on it, or h^ may rafe 
?t, 24o,pL4; 

So is the crcfting pfa beacon there, ibid. 



Ox making a cauTeway there^ 



ibid^ 



QJJARE IMPEDIT. 

l/iifore indudion the clerk cannot 
plead his patron's title to the advow- 
fcn, 1. pl. 8 

Jf, has tiie nomination, and an abbot the 
prefentatipn to a church ; the King 
comes to the poi&flion of the abbacy, 
and prcfcnts without nomination ; 
fuarc imfidit liesagainft the incumbent 
Only ,withoutnaming the King,48.pl. 1 7 

^arc impedit muft be brought in the 
county where the cathedral church is, 
though the advowfon itfclf be in ano- 
ther county, 194- pl-33 

If an agreement between tenants in com^ 
mon to prefent by turns be once exe- 
cuted, m quare impedit afterwards 
brought amongft them the agreement 
ixecdnotbefhewn, 29. pl. 194. 

Jf defendant have judgment on demurrer 
* * to the declaration, he lliall have a writ 
to the biihop without making any ti- 
de, 24-pl-J53 

In quare impedit^ the patron's not being 
made a party to the writ is not er- 
ror, 76->l- 34 
^or that damages were adjudged for 
' half-a-ycar's value under W. 2. c. 5. 
•where it appeared that thcprefcntation 
uas not deraigned witiiin the fix 
months, ^6, pl. 34 

In error in quare impedit defendant ftiall 
have cofts and damages, 77- pl.-36 

Jn qMare impedit , it is fufncient for the 
giaatce in fee of ;he patron to allege 



aprefentation by a piior grantee ofth^. 
next avoidance, xo6. pl. iS 

In quare impedit , if the jury neglcil to 
find whether the church be full, and 
of whofe prefentation^ and if die fix 
months are pafled, Whether the plain* 
tiff may have a writ to tlie fherifF to 
inquire of thofe points, 1 3 5 . p! . 1 2 

If an executor of the grantee of the next 
avoidance grant it over, his grantee 
may maintain quare impedit without a 
profert of the will, 135. pi. 13 

\vi quare impedit ^ though the bifliop who 
is patron die pending the writ plaintiff 
may ftill have judgment, and the writ 
to remove the qlerk in poffeflion dir 
re£led to the fucceeding bifhop or me- 
t^-opoiitaa, 194. pl. 3^ 

f he crown in quare im^dit fhall recover 
damages, 236. pl. 28 

In quare impedit againfi the archbifhop, 
bifhop, and clerk, on default by all, 
damages fliall be had againft all, but 
the plaintiff muft make title, and pro- 
cefs ftiall ^o to enquire Sec. : an4 
though the jury find plenarty by the 
clerk, of the colhition of the arch^ 
biftiop, the plaintiff fhall recove* the 
prefentation and damages, 241 . pi. 4$ 

In quare impedit againft the biihop ^nd 
incumbent, the biihop claiming only 
as ordinary ; ifTue between the others, 
and judgment for the plaintiff; on the 
writ to the bifliop he is not eflopped 
from returning, that pending the iffuc, 
and the" church bein^ vqid, another 
had prefented a clerK of whom the 
church is now full. Andif this return 
be falfe, plaintiff may have a quaretion 
admijit againft him, and 2. fcire facias 
againil the incumbipnt to tiy thp ti- 
tie, 260. pl. 21 

Plaintiff claiming under a grant«from one 
who had two parts of the advowfbii 
appendant to a manor (a ibanger hav- 
ing the third), needs not fhew how tha 
grantor's turn commenced, ' for the 
appendancy fhews it to have been by 
prefcriptibn, ' 299. pl. 3^ 

If during the vacancy of the fee a wrjt 
to adniitgo to the guardian of the fpi- 
ritualities which is not returnable, and 
before it is executed a new bifhop is 
created, the plaintiff upon fuggcftion 
may have a new writ to the biihop re- 
turnable, 35<^- pl« 19 

Tht 
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TIiB count in ^uare: imfedit alleging a 
prefentation of A. by the King, and 
admiflion and inftituiion accordingly, 
and that the church is nov/ yoid by 
the death of ^. is good, withouj: faying 
t|iat A, was inducted, 560. pi. 7 

^ec AbatemenT| T&averse« 

QJJO MINUS, 

|n a writ of ^uo minus the plaintiff de> 
claring the King's title to the rever^on 
of his farm to be by grant from his 
leiTor, needs not allege it to have been 
))y deed ; and at any ratQ in this ac- 
tion the Court fliall intend it to be a 
legal grant, and aid him for the bene- 
\\ of the King, X74. pi. 18 



RANSOM. 

Where jhcre is fine and ranfom, the 
ninfom xnuft be. at leait treble the 
fincji 232. pi. 6 

RECEIPT. 
^ee Ba&on and Fejae, Voucher. 

RECOGNIZANCE. 

To three, before one of whom it is 
' taken, is void as to him, but good for 
the othersji 220. pi. 14 

^e Bail. 

RECORD. 

Whether by a writ of error in a plea 
which was in our court, when the judg- 
ment was of a former ^eign, the record 
is removed, 105. pi. 1 6 

The writ of error was direfteS to one 
' chief juftice, and the record certified 
by a new one, this is bad, for he 
had no warrant to remove the re- 
cord, 173. pi. 16 

Several judgments in debt againft two on 
ieveral pra:cifesj and feveral iffues, one 
writ of error to remove both records 
is bad, 180. pi. 48 

In C. B. on the iflbe of nul tiel record of 
the fherifPs court, where a day is given 
to bring in the record, it is fufficient if 
a tranfcript be fent by mittimus out of 
chancery, the record itfelf need not be 
removed, ' 186. pi. 4 



The appearance of the parties being en* 
tercd on the plea roll, but an effoin for 
the defendant on the iamc day, and a 
nonfuit for default of appe.'ran^e pf 
the plaintiff entered on the ellbin roll, 
plaintiff may proceed to judgment, for 
the record of appearance on the plea 
roll confounds theeitoin, 223. pi. 27 

Outlawry of the plaintiff in C. B. pleaded 
to an aftion there, if on the iifue of 
nul tiel record an exemplification of it 
Vnder the feal of B. R. (into which \t 
has b^en removed on error) alone 
be produced, it is a failure of re- 
cord, 227. pi. 4S 

So if the outlawry be rcverfed before the 
day to have the recofd in court, for it 
is ho record ab initio ^ yet a refpondeas 
oufier^^ll be awarded, i8b. pl.^S, 
228. pi. 45. 

Whether nul tiel record can be averred 
againft an exemplificauon of one in the 
court of great fefiions at Chefter^ un- 
der the leal of the county pal^ 
tine, ' 236. pi. 26 

If defendant plead outlawry in the plain- 
tiff, variance in the day or place is a 
^ilure of record, i88. pi. 8 

On the iffue of nul tiel record of a fine 
with proclamations in"30. H. 8. the 
year was omitted in the proclamations 
in Trinity Term, but in thofe of Eafter 
and Michaelmas it was inferted ; hoideii 
no lailure of record, 234, pi. 16 

If the juftices ofnifiprius die, thederk of 
affiie may bring m the records with- 
out certiorari to the executors, andi 
the form of the entry fliall be as 
ufual, 163. pi. 54 

A certiorari lies from B. R. to C. B. to 
remove the record itfelf of a fine for 
the purpofe of cancelling it for errors. 
But to remove a record oinijiprius on 
which attaint is brought, there muil be 
a certiorari de tenor e recordi out of 
chancery, and it mull be fent intoB. R. 
by mittimus, 274. pi. 44 

On error in dom, froc from B. R. the 
chief juftice carries up both the record 
and a tranfcript, but when examined 
the tranfcript alone remains, the record 
is remanded, 37 5 ■ pl. I ^' 

See Amendment, Practice. 

RECOVERY. 
Recovery to the ufe of A. who after- 
wards infeoifs tJie recoveror, he *ihall 

• be 
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be in by the recovery, and contloue 
feifed co the ufeoF^. 18. pi. 105 

A recovery is void if the tenant to the 
pnecife be not in of a freehold at the 
time, chough he have a renoainder in 
tail, 252. pi, ^8 

Recovery fuffered by a (heriff of lands in 
his own county is erroneous, 188. pi. 8 

If tenant in tail fufFer a recovery, with 
recovery over in value, and die before 
execution, it may be fued out again ft 
the illue, 3^6. pi. 26. 374. pi. 15 

Or the recoveror may enter, 35. pi. zS 
See Amendment, Error. 

RECUSANCY. 

The bKhop*s chancellor may bring in the 
certificate under 5. £1. c. i. §. 9. of a 
refufal to take the oath prefcribed by 
|. El. c. )• 234. pi. 15 

RELEASE. 

Bon(i to perform all covenants and agree- 
ments in an indenture, releaie of all 
covenants releases the agreements alio, 
-but is no difcharge of covenants al- 
ready broken, $6. pi. 20 

Releafe of all actions, quarrels, fuics, and 
treCpafies, is no bar to an action for 
a covenant broken after the releafe 
given, 217* pJ* * 

Tenant for life cannot releafe to him in re« 
mainder,buc mud furrender, 251.pl.9i 

J, with his wife and jff.purchafe lands to 
them and the heirs of J* and B* ; 
B. relcafes to A. dnly, the wife takes 
nothing in ^.'s moiety, but A. takes a 
fee, though there was no mention of 
bis heirs, for his intcrell before was 
a fee iimple ; /ecus had fuch releafe 
been to the wile, who had only a iite- 
cflaie, 263. pi. 34 

.S^tf Audita Querela, Deed. 

REMAINDER. 

A remainder of a term of years can- 
not be limited over after an ellate- 
tail, 7. pi. 8. 253. pi. 102 

Devifeof a term to A. for life, remainder 
over : — the bequed is abfolute, and A. 
may difpofeofthe whole, 74. pi. 18. 
140. pi. 41. 277. pi. 59. 

A remainder limited by will upon a fee 
determinable on failure of paying rent 
to a ilrangsr *i^ho Jhould tie a have ii, 
is void as 10 the llranger, but the 



heir may enter for condition bro- 
kcn^ 33. pi, i» 

Leafe for life to A, and afterwards by in- 
denture reciting it, a demife of the 
remainder to B. babentium the faid 
remainder for twenty years next after 
the determination of thd firft leafe. 
Whether the reverAoo paiTes under the 
word remainder, and attornment be 
neccffary, 46, pi, i 

A, enfeoiFs to the ufe of himfelf and hit 
wife for life, and to the heirs of their 
two bodies begotten, remainder to him- 
felf in fee, and has iiTue, the iiTue (hall 
take the ellate as a reverfion, and not 
by way of remainder, 133. pi. 6 

Gift to A. for life, remainder to the r?gh^ 
htirs male of the body of the donor, 
remainder to his ri^ht heir> for everj 
the donor dies leaving i/Tue two fons, 
then A, dies, and the eldeft ibn eniert 
and dies alfo, leaving iffue a daughter, 
fhe {h<ill have the land, and not the 
uncle, 1 56. pi. 2A 

See Devise, Term. 

REMITTER. 

No remitter againft a record, 5. pi. i^ 

If before the ftatuie of Ufes a man made 

a feoffment of his wife's land to his own 

nfe, and devifed it to her for life. 

Whether after ihe ihould be remit* 

t«<^» 23* pl. 148 

Tenant in tail before ftatute of Ufes en- 

feoffs to the ufe of his fon in fee, he 

ihall not be remitted to his eftate 

tail after the Aatute^ but his iiTue 

ihall, ^ 54. pi. 21 

A* tenant in tail in right of his wife made 
a feoffinent to the ufe of hiipfelf andhis 
heirs and died, the feoffees, at the 
requcft of B, the iffue, made a leafe for 
years, the \yife i^ien died, and B. en- 
tered upon the termor, and made ano- 
ther feoffment to the ufe of himfelf and 
wife, and his own heirs, and then died, 
leaving iffue within age 5 and then the 
llatute of Ufes paffed. After the death 
of i?.'s wife his iffue is not remitted, and 
A,*& cannot avoid the leafe, 54. pi. 2a 

If tenant in tail enfeoff' his heir within 
age and his wife, and die, and the heir 
alfo die living the wife, his iffue is 
remitted, * 68. pi. 22 

Tenant in tail before the flatutc of Ufes 
enfeoffs to the ufe of himfelf for Hfc, 
remainder to the ufe of ibe iffue io tail : 
the iffue after the ilutute, and airer 

the 
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the death of the father^ is not remit- 
ted, 77-P^-39 

Where a man feifcd of !and$ in right of 
his wife makes a feofiment to the ufe of 
himfelf and his wife for life, the pof- 
feffion which comes back again to ihc 
wife by ihe execution of it to the ufe, 
by the ftatutc of Ufes docs not work a 
remitter in her, and though found 
by office a remitter, that is of no 
avail, 106. pi. 19 

G. tenant in tail makes a gift in tail to^. 
remainder to his own right heirs ; the 
donee enters, and dies, leaving his wife 
tnceinte ; G.*i fon enters after the fta- 
tute of Ufes ; Whether he (hall be re- 
mitted, or may A.*i iffae> when born, 
enter upon him» 129. pi* 63 

J. fcifed of land to himfelf and his wife 
for life, and to the h?irs of A, makes a 
feoffment to the ufe of himfelf and wife 
for life, remainder to a younger fon 
for life, remainder to his own heirs ; 
on his death his wife is remitted 
if (he pleafe, and 14 in of her fir(l 
eftate, 191. pi. 22 

If a wife tenant for life, remainder over 
in tail, levy a fine come ceo with procla- 
mations, with her hufband, to the re- 
mainder-man, who renders back a rent 
for the lives of both ; on the death of 
the wife, an4 of him in remainder^ 
the iiTue in Uil| may avoid this 
rent, aiy. pi. 41 

Tenant in tail makes a fcofFment to him- 
felf in fee, and afterwards devifcs to A. 
in fee, and dies fcifed, yet the heir is 
not remitted, 221. pi. x6 

Ceftuy que ufe in tail before the ftatute of 
Ufes made a feoffment to himfelf, re- 
mainder to his fon and his wife in tail^ 
and after the flatute died, the fon is 
not remitted, 329. pi. 17 

Hufband and wife tenants in fpecial tail) 
the hufband alone levies a fine to the 
ufe of himfelf, and dcvjfes the Und to 
has wife, paying rent^ remainder over ; 
ihe enters on his death, and pays \\\t 
rent, it is a waiver of her remit-- 
ter, 351. pi. 24 

^:e Baron* and F£mc, Dowlr. 

RENT. 
A rent may not be dfvifed, and be- 
ing but a chattel, ihal! go to execu- 
tors, 5 b, pi. I 



A man made a leafe to A. for life and to 
B. for years, rendering rent, to com- 
mence zxA,*$ death, who fnrrenders to 
his landlord, he before the death of /^. 
enfeoffs C. A, dies, the rent is not ex- 
tiflguiihed, 31. pi. 210 

If a leafe be made of land with a dock of 
fheep, and all the iheep die. Whether 
the rent (hall be apportioned, 56.pl.15 

Where rent is referved on two feafta 
yearly, it (hall be paid on that which 
comes firll, though named laft, 1 30.pl.69 

Demand or tender of rent on the laft 
moment of the day of payment ia 
good, 130. pL 69 

The leiTor of land and implements with 
it entered on his lefTee and made a 
feoffment thereof, and the le(ree re- 
entered npon him, .the feoffee may 

V now bring debt for the whole rent, 
and there ihall be no apportion- 
ment, 212. pi. 37 

If tenant in tail leafe for years, and after- 
wards releafe all the rent but a (hilling. 
Whether the i/Tue accepting that is 
barred from the refidue, 304. pi. 53 

A. leafed for years, and then devifcd to 
B. and to his ii(!er, and the heirs of 
every of their bodies ; the (ifter dying 
leaving ifTue, Whether on the death of 
^.without, the rent (hall be apportioned 
to theiffae, 326. pi. i 

Leafe to A, his executors and a(fi^ns for 
the life of ^. and livery accordingly j 
A. leafes to L\ for years, rendering 
rent, and dies, B. living. It feems 
that C. (hall hold as occupant, and the 
rent is gone, 328.pl. 10 

If a leafe be made of a wood only, de- 
mand of rent mufl be made ac the 
mod open and notorious place in 
the wood, 329, pi. 12 

One leafe of three manors, rendering for 
A. 5]. for B. 5I. for C 5I. creates fe- 
veral rents, for which there mult be fe- 
veral avowries, 30S. pi. 75 

Where rent is referved to the lc(ror, his ' 
heirs and a(figns, the heir, and not the 
executor, is entitled to it, 362. pi. 15 

A. makes a leafe for life, rendering rent, 
and dies, Whether his executors, under 
32. H. 8. c. 37. may dillrain, or fue 
for arrears incu/rcd in the Jifc of 
A, 375, pi. 10 

B, tenant for life having furrendercd one 
moiciy, the lelior dcmiled the entire 

land. 
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Itnd, hahendum one moiety for life, the 
other for years after the death of B. 
paying 4I. a-ycar rent for the Whole ; 
this refer vation is entire, and he may 
avow for the whole, thoagh B. dill hold 
bisi^oiety, 256. pK li 

See CoNDiTioKy Estoppei.. 

REPLEVIN. 

After withernam awarded, the writ of 
fecond deliverance does not lie for the 
heads taken in withernam, but for the 
firft didrefs, {9. pL 14 

On a nonfuit in replevin for damage fea- 
sant, the avowant ihall have cods and 
damages by 21 .H.S.c.iQ. 141.pl.46 

To zpluries replevin returnable in C. B. 
the ihcriff returned a claim of property, 
the proprietau probanda i^Tued out of 
that court, 172. pi. 14 

^o^plurUs replevin in C. B. the return 
was an elongata, ** and no other writ ;'* 
on withernam' fued out, if plaintiff do 
not appear, fince no plaint was before 
the iheriff^ Whether he can be non- 
suited, x88. pi. 12 

And on fuch default. Whether the de* 
fendant by fuggedion of property 
ihall have a fpecial writ for the cattle 
taken in withernam, or a return of the 
fird cattle, 188. pi. 12 

Tenant by datute-ftaple may avow for a 
rent-charge, 205. pL 7 

To a pluries replevin to the fheriffs of 
LfmdoHt return of a cudom ratified by 
parliament to replevy in the flieriPs 
court there, and not by the King's 
wrir» is bad ; and an attachment waa 
granted againd the IheriiFs, 246. pL 67 

Where defendant claims property he does 
not gage deliverance ; but the plaintiff 
mud of a withernam, 189. pi. 14 

After nonfuit before declaring both on 
the replevin and fecond deliverance. 
Whether defendant having a return 
irreplevifable mud make avowry to have 
an inquiry of damages, 280. pi. 14 

The avowant having return irreplevifable 

on the fecond deliverance may again 

^ impound the cattle, and if they die may 

take a new didrcfs, 280* pi. 14 

&r ABATCMsvTy Jurors, Return of 
Writs, Supersedeas* 

RESCOUS* 

«f#REttiRN OP Writs, TRAVfRSt^ 



RESERVATldNi 
See Lease, Rent^ 

RETURN OF WRITS. 

A return to a <vrit of proclamation upoil 
an exigent under 6. H. 8; c. 4. made 
by the fheriff'out of office is void,4i .pl.d 

The dieriiF to an glegit mud return an 
inquidtion, loo* pK 71 

The fheriff may not difavow his return of 
a panel after the term of the return, 
although he did not difcover fooner 
that the medenger by whom it was 
fent bad chahged fome of the jurors at 
the plaintifTs reqoed, 182. pi. 56 

In trefpafs, the dierifF returning to C. B. 
that defendant is attached by goods to 
fuch a value is bad ; he muib fpecify 
what thi^s he attaches, as they 
are forfeited to the King on de- 
fault, . 199. pi. 54 

On the demife of the crown after inqueft 
taken on a writ of extent but before it 
was returnable, if the return and 
liberate be in the time of the fuccedbr^ 
Whether it is not returned without 
warrant, 205. pi. 7 

An origina} not returned at the death of 
the King cannot be returned in time of 
the next King, though all procefs up* 
on originals not pendiifg may, 165. pl.i 

A dierifs return to a ca. /a. of a 
re/ceus made from his bailiff itinerant b 
hzdy/ecus if it had been from the 
bailiff of a franchife. So on a ca./a^ 
or ca» utl. after judgment, if a re/cous 
be made the flieriff diall be charged « 
unlefs it be by the King's ene* 
nites, 241. pi. 47 

If the commiffioners who were to fwear in 
the flieriff return the writ with the 
oath, when it was not taken, they diall 
bedned, 168. pi. 19 

To a writ of entry that the fheriff is 
defendant and cannot fummon himfelf 
is A good return, 266. pL 8 

See Error, Travrksb. 

REVERSION. 

Whether the grant of the reverfion of an 
office be good, 80. pi. 58 

If a man feifed in fee devife for life, the 
reverdon cannot be pleaded to defcend 
to his fon till after the entry of the 
particular tcnant> 110. pi. 19 

If 
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If the rcTe^fion bf abbey lands be pleaded 
to be given to the King by virtue of 
31. H. 8. c. 13. without Hating that 
they were prcvioufly furrendcrcd &C. 
ft is bad, 1 lo. pi. 39 

A reverfion Is grantee! for life paying 

annually 2cs. cumaca'derit, this Ihall be 

intended when it comes into poflef- 

fioo, 376. pi 27 

S^e Remainder* 

ROBBERY. 

To conftitute a robbery, there muft be a 
patting in fear, 224. pi. 30 



SATISFACTION, 

Acceptance of a leafe at will in fatis fac- 
tion, is a bad plea to debt on bond con* 
ditioned co render an account, 1 a. pi. t 

^. gives a bond conditioned that B. (hall 
pay 20I. to the obligee, acceptance by 
the obligee of an horfe in fatisfadlion 
it a good difcharge ; /ecus if the pay- 
ment had been to be made to a 
ftranger, 56. pi. 18 

In all cafes where nothing but amends are 
to be recovered, accord with execotion 
thereof is a good plea, 75. pi* a 3 

Acceptance of one's own property in fatif- 
fadioa is not a good accord, 3S8.PL40 

Nor the acceptance of what is executory, 
as not to take effed till after the death 
of the party, 358. pi. 40 

A man condemned in debt in C. B. re- 
moved from the fJe^t into B. R. where 
he had been condemned for another 
debt at the fuic of the fame plain- 
tiff. Satisfa^ion of both debts ac- 
knowledged in B. R. is good for 
bothy 152. pi. 6 

^0 fatisfadlion of a debt recovered in the 
exchequer acknowledged in 6. R. 
into which defendant Was removed 
by if^i^eas corpus from the Fleet y is 
good, 245. pi. 65 

An accord cannot be executory, to com- 
xnence after a death. It is not any bar 
anlefs executed, jj6. pi. 39. 

The amends given by th^ 
not to be of the party *s 
be fome eharge to ooe 
Stable to the other, 




SCANDALUW MAGNAtlJfNf* 
Sie Slander. 

SCIRE FACIAS. 

Upon s^pardon of outlawry on an appeal 
of murder, defendant need not have a 
/cire facias again ft the lords mediate 
and immediate, but only againft the 
appellant, 34. pi. 20 

In /cire facias upon a recognisance tbert 
muft be two nibih returned. So im 
have a charter of pardon of outlawry 
allowed. But upon judgment againiti 
defendant himf^lf one nihil futfices/ 
though there mud be two againd hi^ 
executor, z68. pL J J 

Defendant pleading to Vi/cire/acias tha 
the parties to the fine had nothing 
muft add,neither in poiTeftion nor in u(^ 
conformably to the ftatate, 215. pi. 

A fcire facias does not lie in C. B« on tq 
tranfcript of a recognizance taken k 
chancery, 217. pi. 

If z /cire facias be tefted on a Sunday it rs 
error, 1 68. pi. 17 

Where there are two patents of the fame 
office, thelpd patentee may be removed 
by a /cire /acias futd out by the firft , 
patentee, 198. pi* 50 

But the laft patentee tiall not have /ci. 
fa, to repeal the firft patent, though he 
feem to have right, 276. pi. 52 

An officer of record cannot be removed 
even by the King for a forfeittrre 
wit\iDMX fcii^ /acias t 198. pi. 50 

When a /cire /ttcias to repeal a patent la 
fued by the King the caufe of for- 
feiture is inferted ; contra at the fuit 
ofafubjefi, 198. pK 50 

Scire /acias by the firft patentee to repeal 
a fubfequent patent ot the office of par- 
kerihip, 197. pi. 45 

So by a bailiff of inheritance to repeal a 
patent of that office, 198. pi. 4^ 

Scire /acias to repeal a patent of auditor* 
ftiip forfeited for not pafiing his ac« 
counts according to adt or parlia<« 
ment, 197. pi. 46 

Scif^e /acias to repeal the patent of 
King's remembrancer in the cxche- 
197. pL 47 
eant at a^ms for non>attend- 
i$8. pi. 48 

does r.ot lie upr.n the tenor 

►td, but an ori;^Jnal writ of 

369. pi. sx 

AUcr 



quer. 
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After judgment in annuity for exercifmg 
a ftevVardlhip, zjcire facias is brought 
for further arrears. It is a good plea 
that pending the writ plaintift* rcfufed 
to hold a cdbrt, 377. pi. 28 

A fine come ceo levied to 7. S. who grants 
bilck CO the Conufor for life, *Lvi/h the 
re*v€rfion to bimfelfin tail, l^c. the iliiie 
brings fcirt facias for the tenements, 
which after the death &c. ought to re» 
main to himy and bad» 69. pi. 34 

Vine come ceo levied by a man and his 
wife to three, who grant and render 
back an eflate-tail to the wife, remain* 
dertothemfelves in tail, upon the death 
of the wife without ifluc ; fcire fa* 
das to execute the remainder in 
tail, 69. pi. 31 

On z fcire facias to have execution of a 

, judgment by nihil Mcit againll the heir 
&c. he is too late to plead riens per 
defcent, 344. pi. i 

Infcire facias on a judgment in annuity 
for arrears, plaintiiT ihall have exe- 
cution for thofe incurred pending the 
writ, 377. pi. 28 

See Fine, Seisin. 

SEARCH 

Skall not be granted in aid prayeii bnt 
in petition of right only^ 320. pi. 18 

SEISIN. 

Dower for one hundred acres in L. and 
S. and judgment for that part in L. 
only, the writ of feiiin mull be fpe* 
cial, as the quantity there is uncer- 
Uin, 34. pi. 23 

Whether the lord avowing for fcr- 
vices mull allege feifm within fifty 
years, 330. pi, 19 

Seifin within fifty years need not be alleged 
informedons, 315. pl.ioi. 278.PI.2 

Nor mjcire facias upon fines,3i5.pl.ioi 
^^^ Form ED ON. 

SLANDER. 
•« W. Kemp will within thefe two days 
«' be a bankrupt/' is a£lionable,72.pl.6 

•* Men cannot have their cattle going up« 
** on the common but^^. and his chil- 
•' dren will killihcm withj^.'s dogs,'* 
is not adionable, 118. pi. 79 

•* //. is infefled of the murder, and 
" doth fmcll of it," are adlionablc 
words, 317. pi. 8 



Slander fpoken df the King is panifliabl« 
under Well. i. c. 34. only, slnd not 
under 2. or ii. R. 2. which extend on- 
ly to great men, nobles, &c. i5S*pI*i9 
Indiditlent for flandering the King contra 
formam fidiutorum dfverforumi and 
without faying ^*whereby fcandal might 
^ " grow &c." is good, 155. pi. 19 

An a^ion oifcan* mag, will not lie for 
bringing a writ of ioxgtx of falfe deeds 
againft a f^ ; more efpecially while 
that writ is pending, 185. pi. '37 

Pica of non damnificattis to an a61ion 
for calling plainiiff a falfe thief, ia 
bad, 26. pi. ij^i 

Proof of calling plaintiff* a thief^ will 
fupport a declaration for calling him a 
flrong thief, 75. pi. 21 

An indi^ment for murder againft J, is no 
judificaiion for calling him a mur^ 
derer, 236* pi. 26 

Nor that a robbery was committed, and 
common fame charged him with 
it, a juflification for calling hinl 
thief 236. pi. 26 

See Damaoesi Joinder in Action. 

STATUTE. 

32. H. 8. c. 7. !s a publut a£l, And id 
affife for tithes need not be re- 
cited, 85. pi. 87 

13. H. 6. c. 9. not being pleaded. Whe- 
ther the Court are e^ officio bound to 
notice, that bonds given by prifonera 
are xhade in other form than is pre* 
fcribed by that ftatnte, 118. pi. i 

34. 8c 35. H. 8. c. 21 « mud be fpecial!)^ 
pleaded, 129. pi. 65 

35. H, 8. c. i. as to treafons committed 
beyond fea, is not repealed by 1. & 2. 
P &M.c.io.§.7. 131. pl.75, J98. 
pi. 29. 

33. H. 8. c. 23. with refpc^ to the 
trial of treafon in a foreign county 
is repealed, " U** P^- 7? 

And as to trials for treaibna within the 
realm, 286. pi. 45 

3 1. H. 8. CI 3. extends to the heirs of H.9. 
as well as to himielf, 280. pi. 12 

Neither i. E. 6, c. 12. nor i. Mar. c. i. 
repeals 26. H. 8.c. i3.astoforfeimrei 
for oldtreafonst 288. pi. 5$ 

26. H. 8.C. 13. and $. & 6. E.^. c. ii« 
extend toalltrcafon»wbatCTer>287.pK49 

A faviog 
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A faving in an a£t of parliament which 
is repugnant to the body of the aA is 
void, 3*3- P^- 9 » 

13. Eliz. c. 8. made to continue for five 
years, and " from then to the end of 
the firft feffion of the parliament next 
cnfuing," holden to mean the firft 
feflion of a new partiament, and not the 
next feilion of a parliament then in be- 
ing, 37^- Pl- «* 

STATUTE MERCHANT and 
STAPLE. 

. Se£ Execution. 

STOLEN GOODS. 

The property is not altered by the 
completion in market overt, of a 
contract made out of ic, with elec* 
tion of after refufal in the ven- 
dee, 99. pi* 66 

STRIKING IN CHURCH. YARDS, 

An indictment without convidion, or out- 
lawry, is not fufficient to fubjed one 
who ftrikes in a church -yard to the 
corporal punilbment dire£led by 5. & 6. 
Ed. 6, c. 4. And Whether without 
fentence he Hand iffo/AQo excommu* 
nicated, qu^tn^ ^75. pi. 48 

STRIKING IN COURTS. 

Striking in Wejlminfter-hall fedentihus 
curiis punifhcd with lofs of right hand, 
perpetual imprifonment, and forfeiture 
of lands and goods, 188. pi. 10 

For ftriking in a court leet fedenU curia 
theftewardmayimporeafine,233.pl.i4 

SUPERSEDEAS. 

A writ of fecond deliverance is ^fuperjc' 
deat to a renrn^ babend, fued oot after, 
though returnable before it, 41. pi. 4 

h/uper/edeas does not lie on a mandamus 
poft mortem, or on a diem daufit extr^- 
mum, but the party grieved muft ira- 
verfe the office, 170. pi. 2 

The efcheator being commanded by the 
writ quod fuperdeaty when it ihould be 
/uper/edeut, held that it could not be 
amended, 170. pi. 4. 

If juftices in quarter feffions grant a writ 
of reftitttiion on 8. H. 6. c. 9. Whe- 
ther any oiher*juftice not prcfcnt can 
grant a fuper/edeas. If at a fpecial 



feffions, node can except tie juftices of 
B. R. 187. pi. 6 

See Certiorari, Error. 

SUPERSTITIOUS USES. 

Land is given to a parfon and his fuccef« 
fors to find lights in the church ; he 
makes a leafe of it, and with the rent 
finds lights till the i ft of Ed. 6. c. i\* 
Acceptance of the rent by his fucceftbr 
after that ftatute is void, and a patentee 
of the King may enter, 337* P^- 3 ^ 

Land given to a dean and chapter to pay- 
thereout ten marks annually for a chan- 
try prieft is not given to the crown 
by I.E. 6. c. 14. but that annual rent 
only, 368. pi. 47 

SUPREMACY. 

The importers of books written abroad 
againlt the fupremacy — and the ut- 
terers of them ; — they who read, and in 
conference approve of them ;— and 
they who, hearing their contents, affirm 
them to be good ; — they who fecretly 
convey them to their friends to per* 
fuade thcni to fuch tenets ;— >the prin- 
ters, and uiierers within the realm ; 
—and they who fend out books of this 
nature written within the realm as 
books written abroad, which are bought, 
read, and conferred on,— -are all within 
the danger oi pramunire by 5. EU c. I. 
But receivers and readers only, not in 
conference allowing them, are not 
within this ad, 282. pi. 2a 

S^e Indictment. 

SURCHARGE. 

If the herbage of a park be granted, and 
the grantee furcharge, fo that the deer 
have no food. Whether th^ grantor 
hath any remedy, 80. pi. J 9 

SURPLUSAGE, 

To a plea of deprivation, replication that 
plaintifiF had appealed to the Arcbbijhop 
of C in his prercgati've court of the 
arches. On a general demurrer, be- 
caufe the ftatute gives the appeal to the 
archbiihop of the province generally, 
without limiting any court in particular, 
C. B. rejected the words in his pre* 
ro^ativi court of the arches as fur. 
plulagej 240. pi. 46. 
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SURRENDER. 

A etftwf que ufi made a Icafe for twenty 
years, to commence at Mlifummer \ 
his feoffees, by his reqae(l» the day 
after, made another leale of the fame 
lands to the fame leiTee for thirty -four 
years, to commence at the fame Mid- 
fummer ; this is no fur render in the 
lefTee of the firH leafe, but a confirma- 
tion of it, and enures as a new one for 
fourteen years more, 57, pi, 2 

Where a furrender is pleaded, the agrees 
ment of the furrenderee thereto muft 
be averred, 110. pi. 39 

A man makes a leafe by deed, and after- 
wards enfeoffs and takes back an eftate 
to himfelf and his wife in tail, and 
then the leffee takes a new leafe by 
parol, this is a furrender of the former, 
though the wife may avoid it after the 
death of her hufband, 140. pi. 4.3 

A leafe by a prior is made to a 
woman for years, who marries and 
dies, the Icflbr grants the reverfion tt^ 
the plaintiff for years, to commence 
from the end of the expiring of the 
fii^ term of years ; the hulband mar- 
ries again, devifes his term to his wife, 
and dies in poiTeffion ; (he alfo marries 
again, and wifh her Jiufb-ind accepts a 
leafe for life of the patentee in fee of 
the King, to whom the prior had 
granted the rcverlion ; by thisaccept- 
•atrce the firll term is furrendered and 
merged, and the plaintiff may, by 
virtue of his leafe, enter immediately, 
as well as if the years had be n gone by 
the cfliiix of time, 177. pi. ^r 

The leflce of a meffaagc undrr the crown 
accepting by letters patent ihe of- 
fice of the ciiftody thereof, with a 
fee annexed, is a iurrender of his 
leafe, 200. pi. 62 

Jl parol agreement without livery by 
tenant for life chat the reverfioncr (hail 
have his incerell rendering rent is not a 
furrender, ^51. p], ^j 

A Jefi'ce's acceptance of a fecond leafe is 
a furrender of hi« former, though he 
had not at the tiaie pofTcffion of the 
^aod, 280. pi. 13 

A dei.n and chapter may furrender to the 
King without the confent of the bi(hop, 
and the corporation will be difiblved 
tli«rtby, 28a. pi. 2(t 

The reverfioner enfecffs the tenant for 
life, it CQUjres as a furrender of 



the life-eftate, and makts a good 
feoiFment, 358. pL-48 

Sec CovEiUNT, Office. 



TENANT BY SUFFERANCE. 

U ceftuy queu/e for life, remainder over 
in tail, make a feoffment pur auter ine 
and die, the tenant is only .by fnffer- 
*'*c^> 57. pi. I 

If a termor after furrendering continue 
poffeffion and pay rent, it is optional 
in the leiFor to confider him as tenant 
by dilTeiiin or at fufferance, 62. pi. 34 

After entry on the leffee at will he conti- 
nues pofrellion. Whether the lefTor ac- 
cepting future rent waives the diffcifin, 
and he (hall be (till tenant by fuffer- 
ance, 173. pi. jj 

TENANT AT WILL. 

The King having granted an eftate for 
life, ifitJhaUfo long pleafe us, granted 
the reverfion tp another in fee ; the 
reverfioner cannot determine the eftate 
at will, but the King'i fucccffor 
^^yy . 94- pi. 39 

If there be l^q lefTecs at will, Whcthiyr 
the death of one of them determines ihc 
will. 269. pi. 20 

^<r^CORFOKi^TIOK, 

TENDER, 

Debt again ft executors for rent accrued 
after teftator's death in the dehet et 
detinet. Pica, an eviiijon of part pf 
the land in teftator's life-time, and a 
tender of the rem for the remainder in 
(hillings ; and demurrer, bccaufe the 
fhillings before bringin ' the ai^ion 
were debafed by proclamation to the 
va'ue of fixpence only, 81. pi- 67 

If at the time appointed for payment a 
bife money be current in lieu of fter- 
ling, tender at the time and place of 
that bafe money is good, and the cre- 
ditor can recover no other, 82. pi. 69 

Tender of the money after the day, and 
refufal-^Upon an after debafement of 
the cola ilic debtor (hall bear the 
lofflj %%. p}. ;q 
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Vpoa rettt referved by the King payable 
on den^andt at a place certain, on pain 
of forfeitnre if not paid within one 
month, a tender after it is due» but 
within the month, fuffices* without 
another oo the Uft inflant» 87. pi. 104 

t*lea of tender atjf. to a bond for payment 
of money there, withoot unc§re frift 
and bringing the money into conrt, 
or without uncwrt prift to pay at J» ia 
bad { /iems if it had been conditioned 
for the performance of any collateral 
•a, xjo. pi. «4 

To debt on bond« tender at the time and 
place, but that no one was there to 
receive, and nuctrt prift^ is a good plea 
without tcui timps prift ^ and may be 
pleaded after imparlance, 300. pi. 37 

If money is to b^ paid or tendered at a 
place certain* but no time limited, the 
party muft give notice of the time when 
he will make the tender, 354. [4. 32 

Two provifoes in two indentures of con- 
veyance of two feveral n^aoors to A, 
and J?. *' that if the feoffor pay or 
tender aos. to A* and B. or to the 
heir of A. they (hall be void/' A. 
dies, tender to B. is ill ; but to the 
heir of A. good : yet it muft be of 
two twenty (hillings \ ftcus of a colla- 
teral ad, 37a* pUg 

Sfc Executor, Notice^ Pleading^ 
Rent. 

TENURE. 

If tenant by knight fervice make i| gift 
in tail, refervlng rent« the donee 
fliall hold by knight fervice, and the 
rent, 52. pi. 3 

The King having an honor, part by 
defcent or purchafe, part by attainder, 
tenure as of that booor (hall not be in 
capitis 58. pT. 6 

Lands holden of an honor or manor (ball 
never be holden of the King in capitty 
though the honor or manor efcheat for 
treafon, 44. pi. 28 

A man having jointured hb wife from his 
ibcage lands, and devifed two paru of 
after- purchafed lands holden in capiu, 
the KLing Aall not have any part of the 
focage Unds to fupply the third part 
of the whole, unleis covin be aver- 
red, XS8. pi. 33 

Office found, that 7. S. died feifed of a 
manor holden of the King bv knight 
fervice generally^ the heir within age ; 



it (hall be intended land in eapite. 
And it being alfo found in another 
county that he died feifed of another 
manor holden of A, B. by knight fer- 
vice, A, B. may traverfe the hr^ ma- 
nor's being* holden in capitis i6l.pl 47 

A fine levied upon a writof cuftoms and 
fervices, where it recited that there 
was a difpote about caftle guard and 
murage, and that now the lord granted 
that the conufee (bould be quit of the 
aforelaid fervices, faving all other fer- 
vices ; this diicharge of murage and 
cafUe^guard, which it may be were 
not of right due, is no diicharge of the 
tenure in chivalqr» 179. pi. 46 

The lord by chivalry releafes to hia 
tenant, rendering a hawk ; this new 
refervation is void, and tenure by fealty 
continues, ^230. pi. 57 

If a man hold a manor of the King by tho 
fervice of being conftable of BnglanJ^ 
it ia a good tenure in grand ferjean- 
ty, 285. pi. 39 

Land holden of the King by the fervice 
of finding two men with two oars to 
row over and beyond fea whenever it 
(hall pleafe the King in perfon to 
pafs beyond Tea, is not gran^l ferjean- 
ty, 285. pi. 39. note 

The feoffee of tenant in capite before 
the (latute of quia tmptoru making a 
feoffment over to hold of his feoffor 
by a rent for all fervices, clearly makes 
no tenure in capite^ and the firft 
mefnalty is holden only by knighf 
fervice, %^. pi. 33 

If on a mtlius infnirminm after 2. £d. 6* 
tenure be found of the King as of a 
manor, fid ptr quk /erviiia jtiratont 
ignorant, it (hall be taken for knight 
fervice, 306. pi. 64 

He who holds by the moiety of a 
knight's fee (hall be intended to hold 
by knight iervicei unlels found other- 
wife, 329, pi. 15 

Tenure of the Queen by the fervice of 
going to the wars at her charge is 
no tenure in capiie, though (bund {q 
by office, 345, pi. 3 

The tenant of a miinorin focage obtaining 
a releafe of his lord who holds over 
in capite^ (hall himfelf now hold, in 
capitis 359. pi. 1 

^et Conveyance, Extinguishment, 
Inchest of Office, Office, Ward- 

SHIP. 

[c 2] , TERM, 
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TERM. 

^r^ Devise, Maintenance, Remain- 
der. 

TITHES. 

If the parfon purchafe a manor within h\$ 
parifh, unity of poffeflion difcharg^i it 
of tithes ; but \ihen the poiTeflion is 
fevered, they revive, 43. pi. a I 

He who hath the inheritance of the 

Ctfiertiansy TimplarSf aqd Hofpi taller s^ 

is difcharged from tithes, but his leflees 

or farmers Ihall pay them, 377. pi. 60 

^<r^ Assise, Prohibittok. 

TRAVERSE. 

To an a£lion of detinue on an abfolutc 

contra^ defendant may plead, that the 

contrail waa conditional, without a tra* 

verfe, . 30. pi. 20 1 

In afllfe, the writ being of a freehold in 
C. and the plaint of one mefluage &c. 
Whether defendant pleading that the. 
tenements were in H, muft traverfe 
their being in C 71^. pi. 43 

In quart impedity the plaintiff claiming the 
church as in gro/s^ and fetcing out a 
prcfentation from the pcrfon under 
whom he claimed. Whether defendant 
claiming the church ai appendant mu{^ 
traverfe that it is in grofs, or the pre- 
fentation, 78. pi. 44 

If one party plead an aflignment, and the 

ocher reply a furrendcr, he muft tra- 

. verfe 'the aflignment, 110. pi. 39 

The King licenfcs J, to go beyond fea 
for a certain purpofc, provided, that if 
he converfef with fugkives the licenfe 
fhall be void ; by privy feal he com- 
UMnds his return ; the mfiTenger cer- 
tifies a converting with fugitives into 
chancery, which is fcnt into the exche- 
quer, and his land is feized,this certi- 
ficate is not traverfable, 176. pi. 30 

Traverfe for a chain, which defendant 
knowing &c. fold, and the money con- 
verted. Flea iravcrfmg the felling, 
and concluding with a verification, is 
bad, I a I. pi. 14 

Executors renounce; the adminiftrators 

' appointed bring debt, and in the count 
fuppofe an intcllacy. Whether this may 
be traverfed, 236. pi. aj 

Traverfe that a manor is not defendant's 
freehold admits it to be a manor, which 
therefore necdnot beproved, 183.pl. 58 



If the (heriffretttrD a njkous the party U 
entitled to traverfe it, a 12. pi. 36 

In a writ of intruiion of ward the mar- 
riage not fatisfied ; plaiiuiff having 
alleged a tender of marriage, defendant 
may traverfe it, 255. pK 6 

Avowry damage feafant in defendant's 
freehold, Whether plainttfF pleading 
coparcenary with the defendant muft 
traverfe the fole feifin, s8o. pi. 1$ 

Avowry for a rent-charge ftating the 
grantor feifed in fee. Plea that it was 
an eftate-tail ftiould traverfe the feifia 
in fee, 312. pi. 9a 

In deceit againft an attorney for appearing 
to an adlion without warrant, and by 
covin pleading non eft in/ormatus, 
pica that the a<?)ion was againll the 
plaintiff and B, jointly, and that B. 
retained &c. ma it traverfe the co- 
vin, 361. pi. 13 

in replevin, on the queftion who ought to 
keep the inclofures, the avowant dated 
himfelf to be feifed in fee, though he 
needed not to have fet oUt any parti-* 
cular cftate, but generally that he was 
feiied of the clofe, yet having done fo 
theprccifeeftateisiravcrfable,365.pl.3^ 

In ^ect tone fir ma fuppodng a deniife by 
CT. pica that before C had anything 
B. was feifed in fee and enfeoffed A* 
who died feiied, and his fon leafed to 
defendant, who was poffcffed till oufted 
and the fon diffeifed by the faid B, 
who afterwards enfeoffed the faid C, 
lyho ^emifed 10 plaintiff. Replication 
protefting againll the feoffment to A. 
dnd the dying fciftd, may traverfe the 
diffeifm, though the feoffment or dying 
feifed might both be traverfed at the 
eledtion of plaintiff, 36$. pi. 34 

Avowant makes title by defccnt, as 
collateral heir of/*, eh quod the faid P. 
died feifed without iffue. Plaintiff 
claiming by devife from P. muft tra- 
verfe the dying feifed, for the defcenc 
is not traverfable, 366. pi. 36 

In fawcrtm 'vita an averment may be 
againft a iheriff's return, 349. pi. 14 
Zee Presentment, Tenure. 

TREASON. 

Where two confpire to commie treafon» 
and one only executes it, both are trai- 
tors, and this at comnnon law before the 
ilai. 25. £• 3. ft. 5. c. a. 98. pi. 56 

One 
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One witnefling of hi§ own knowledge, 
and another by hearfay from hiiD» 
though at the third or fourth hand> 
are two fufiicieDC witnefies in high 
ireafon, 99. pi. 68 

Whether a fervant letting in a felon by 
night, leading him to her millreis' 
bed» and holding the candle while he 
murders her, but not faying or doing 
anything, be a principal ; and Whether 
it be petit treafon in her, ii8. pi. 57 

Knowingly to receive the maker of falfe 
coin is not treafon, but mifprifion of 
treafon. 296. pi. 2 1 

A fubjedt confptring abroad for the inva- 
fion of this kingdom, though it is not 
put in execution, is guilty of treafon by 
compafiing the King's death, and 
fhall be tried according to 35. H. 8. 
c. z, 298. pi. 29 

If on a proclamation of enmity for re- 
ceiving and protedling rebels a fubjedl 
procures money to be fent from a 
foreign prince to the receivers or re- 
bels, though it is intercepted, it is 
treafon.— So if he conveys or diftributes 
fuch money among them, 298. note (a) 

If a known fubjedt of this realm indided 
for treafon plead that he is a liege fub* 
jcd of another King, and refufe to an- 
fwer to an indidlment, he (hall have 
judgment as if convicted, 300* pi. 38 

See Alien, Forfeiture, Judgment, 
Outlawry, Statute, Trial. 

TRESPASS 

On the cafe will not lie againfl the mafler 
of a dog which has killed (hecp, unlefs 
he knew it to be mifchievous,25.pl.i6i 

If a dog kill fliecp without his mafter 
fetting him on, to trefpals for that kil- 
ling he needs only plead the general 
iiTuc, 29. pi. 195 

In trefpafs and juftification onder a free- 
bold in j4. replication that B. long be- 
fore (eifed in fee, enfeoffed the plaintiff, 
whom J, difTeifed ; that afterwards he 
re entered, and continued feifed until 
&c. is bad, 134. pi. 10 

That a robbery was committed, and com- 
mon fame charjjed the plaintiff with it, 
18 a good j unification to trefpafs for 
apprehending and carrying him to 
prifon, 236. pi. 26 

Whether trefpafs ^# lucpfe raptiet ahduSid 
cum bms "f/iri may bQ brought in any 



other county than where the abduAion 
was, 256. pi. 10 

See Pleadikgs. 

TRIAL. 

Where the ifTue is matter of fpiritual 
cognizance mixt with a temporal mat- 
ter, it fhall be tried by a jury, and not 
by the ordinary, as an avoidance of a 
church by reiignation, 228. pi. 48 

The parties at the trial are demandable 
firll, and on default the plaintiff fhall 
be nonfuited, or an enquiry awarded 
by default againft the defendant, 
though a full jury do not ap* 
pear, 265. pi. t 

^0 in C. B. at the return day of the Jbaieai 
corp,jur. though the flieriff do not re- 
turn the writ, 214. pi. 45. 2:^6. pi. 44 

If one of feveral ifiiies be a jeofail the 
other fhall be tried by the fiame jury^ 
but there fhall be a new <uinirt to try 
the new iffue, 272. j^l. 33 

Trial by the panel returned on a njtnirw 
cum provi/oy on which the plaintiff fued 
an hah. cor p. jurat* when the fir ft <v#- 
nire was alio returnedi is aided by the 
ilatuie of jeofails, 284. pL 34 

Tr\al by battle, the ceremony, 301. pi. 40 

Treafon comltiltted in Irelamd by an Irijb 
peer cannot be tried in £;i^^Mr^,36o.pl.6 

Though mif- trial is not aided by the 
Aatute of Jeofails^ it is cured by affent 
of parties, 367. pi. 40 

See Assise* Covntt> Perjury. 

TROVER. 

See Pleading, Traverse* . 



VARIANCE. 

A fecond leafe which recited a former 
one undpr a falfe nate 4»eing pleaded, 
and the true date allegedjn the plead- 
ing* is good on non aemifit modo et 
Jormd^ and the variance immate- 
rial, 1 16. pi. 70 

The cuftom of a manor pleaded to be, 
thit the widow of every copyholder 
Ihall enjoy the eft ate pro terming 
njittei cvideace that it is pro vi^ 

[e 3] i^ui/aie 



THE NEW TABLE. 



duitati tantum is a fatal vari- 
ance^ 192.pl. 23 

The appearance of the parties being en- 
tered on the plea roll> bat an elToin for 
defendant on the fame day and a non- 
fuit for default of the plaintiff's ippear- 
ance eilcered on the efibin roll, the 
plaintiff may proceed to judgment, for 
the record of appearance by the plea 
roil confoonds the effoin, 223. pi. 27 

Attaint by J* S. kuigbty where the writ in 
the original action wtLsJ.S.c/D. is an 
immaterial variance, 2$. pi. 161 

Confanguinity of the (heriff to defendant 
given as caufe of challenge, and after- 
wards dated to be to his wife, is im- 
material variance, 37. pi. 46 

A variance not in the fobftance of their 
name will not vitiate a leafe made by a 

. corporation ; as by the Jean a$ui cifaf- 
ter of the cathedral cbnrch of the Holy 
and Undi<uided Trinity of Carlijle, un- 
der the name of dean of the cathedral 
ehurcb of the Holy Trinity in C. and the 
whole chapter of the church aforefeud^ 
is a good leafe, 278. pi. i 

In the writ and coont in covenant the 
plaintiff was called J. B* affigneeofC. 
in error afterwards be was called A^ B* 
only* It is his whole name, and 
the want of that addition immate* 
rial, 356. PL41 

^ee EviDENCE, Verdict. 

VALOR MARITAGIL 
Ue Ward. 

VENDOR. 
iee Stolen Goods. 

VERDICT. 

Declaration on a demtfe of twenty, fix 
acres. Vlea that the twenty -£x acres 
were demifed, and four acres more, 
traverfing the twenty fix acrei only ; 
the verdi^l finds a demife of twenty- 
one only. Whether the plaintiff (ball 
recover, 32. pi. 7 

Where the jary find the fa£ls at large, 
and further conclude againft law, 
the verdict is good, and the conclufion 
ill, 106. pi. 20 

In debt on bond'for performance of co- 
venants, breach that he cut down twenty 
oaks ; plea that he did not cut down 
twenty oaks, or any of them* A ver* 



dia that he cat ceo will fupport the 
declaration^ 115.pl. 67 

Trefpafs in three acres ; the jury find in 
open court, as to one for the plaintiff, 
for defendant as to another, but not 
agreeing as to the third were fent back, 
and at night . gave a privy verdid for 
pluntiff in all, yet m the morning 
they affirm it for the third only, withoac 
noticing the alteration of the firft ver- 
didl, yet the plaintiff had judgment for 
all, 204, pi. 3' 

Where the jury give a privy verdid at 
night, and on the morrow give aaopea 
verdidi in court contrary to their 
privy verdi£l, the open verdidl Ihall be 
good, and the firfl void, 209. pi. 21 

Where a fpecial iffue is joined the 
jury may not find a fpecial ver- 
di£l, 114.pl.61. 118.pl.77. 283.PK52 

Debt on bond againft an heir ; iflbe 
joined on affets in one county } Whe* 
ther the jury may find affets in ano- 
ther, 272. pi. 29 

A merchant having paid the cuffoms for 
goods exported, but which were loft 
by tempeft, was permitted by the de« 
puty of the cuftoms to fiiip as many 
more duty free. Upon an information 
againft him, and iffue joined on the 
concealment and fubtradion of the 
cuftoms» if the jury mean to acqnit 
defendant, they ihould find that the 
cuftoms were not concealed or fub< 
traced againft the form &c. as defend* 
ant hath alleged^ 43. pi. 21 

In aifife of an office. Whether a prefcrip* 
tion pleaded in qualihct ptrjoni qtut 
nominatafuit by A^ B* is Supported by 
a verdi^ finc&ng a nomination of 
two, 149. pi. 81 

The plaintiff making title by a nomina- 
tion of himfelf to fhe office, a verdict 
finding the nomination of himfelf and 
another for their lives, and that plain* 
tiff is in by furvivorihip« will not fup- 
port it, I49. pi. 81 

In cafe, and non ajkmfjit flcikded, if the 
jury find " non ^ffumffit^ neverthelefi 
'* \{ A, fwear true, as we think hedoes> 
** then we find that he did affume ;'' 
and refer it to the Court ; this is a 
perfed verdi^^ and the laft part vtnd, 
becaufe not expreftly found, 372. pi. 7 

A fpecial verdid finds, that executora 
received rent referved to the teftator, 
kisbiinsiulajiiutpipmajfitsi holden 

that 
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rimt tk« iffint is foid^ ami die heir ind- 
cled, 3^^* Pl* 15 

&^ Attaimt, Jurt, 

V I E W- 

Id affife of the ofiice of filazer« the 
poil where he fits ihall be pat 10 
view, U4- pl-63 

In dower againd feveral defendants, if 
fome coDKfs the adioo, the others are 
not intitled to a view, i;^. pL 41 

A view canoot be had after a fpecial im- 
parlance, 210. pi. 27 

VILLEIN. 

ViUenage regardant being in tlTae, ville- 
nageUn grofs cannot be given in evi- 
dei>ce, 48* pi* I 

If tenant in tail of a manor with villeins 
regardant enfeoff one of them of one 
acre, parcel &c. the iiToe cannot feize 
the villein till the acre be reco* 
vcred, 48. pi. 4 

One having a manor with a villein r#- 
gm-dant makes a feoffment of one acre 
by the words, Iba'ue^i<veH one Acre Wr . 
mnd ^fides I have gi<V€H J, S, n^ wUein : 
he pafles as in grw/s^ 48* pU 2 

The lord having let an hundred years 

pifs without reclaiming his villein 

or his iflae, cannot after that feize 

them, 266. pK 1 1 

See FsoFf MBKT, Plsaping. 

VISITOR. 

Appeal does not lie for the prefident oJF 
Magdalen CcUe/re, Oxford, from fen- 
tence of deprivation by the vifi- 
tor, 209. pi. ao 

VOUCHER. 
The vouchee dying before he enters into 

the warranty, the tenant may revouch 
' at large the fon and heir if of age, aliter 

^n^tre, 7. pi. 7 

Tenant in ancient demefne may vouch 
into the county, if the vouchee have 
nothing within the figniory by which 
he can be fummoned, ^9. pi. 35 

In zfirmedon againft haron and feme, ihe, 
received on default of her hufband, 
may vouch another to warran- 
ty, 298. pi. 28 

If A feme C9vert tenant by receipt in/«r. 
oM'^Wr vouch, it is no coonterplea that 



ihe has nothing but jointly with her 
hufband, 341. pi. 5 c 

A counterplea of jointenancy of himfelf 
or his anceftors with J. S, (hould ex- 
prefsly allege between which anccftor 
oy name and J, S. or that it isTthe 
vouchee himfelf ; and that thejointe- 
nancy continues, 341. pL 51 

In fermedon^ the tenant vouching an in- 
fant as confin and heir, muft ihew how 
cottfin, 79. pi. 47 

In/ormedofif the tenant vouches C as foa 
and heir of J. the fon and heir of Bm 
Counterplea, that B, the grandfather, 
or any of his anceftcrs, never had &c. 
b bad, without alfo counterpleading 
the feifin of C himfelf, unlefs he were 
vouched as within age, and the parol 
prayed to demur, 290. pt. 6s 

That the tenant by receipt levied a fine to 
a Granger pending the writ, is no good 
counterplea, for the demandant is eSop- 
ped by his writ to fay that he is not te* 
nant, 34i«P^-5< 

If the vouchee in /S^raB/^iMr enter into the 
warranty as he who hath nothing by 
defcent, without demanding the lien» 
iflue that he hath aiTets by defcent Is 
triable immediately, before the plaintiff 
counts againft him, 367. pi. 41 



u. 

USAGE 

Cannot give authority to a court which 
had no right to a^ before, by reafon of 
the words ** as thej might have domt 
*' and ufed to do," 243. ph 54 

See Extinguishment* 

U S E S. ^ 

Ceftuf que uje before the dat.of Ufes levied 
a fine to a ilranger in fee, who granted 
it to the King; the feoffee to the ufe 
after the fbtute hath no inteveil« fo 
cannot fue a petition of right to the 
King to revive the ufe, 88. pi. 109 

Cefiuy que ufe devifes that his feoffees 
fhall make efiate ; the ufe changes 
immediately, 96. pi. 40 

The grandfather and fitther in confidera- 
tion of the fon's marn.ige covenant 
that lands, immediately after their 

deaths. 
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deaths, {hall defcend and come to the 
fon in tail, and that the grandfather 
(hall enfeoff to thofe ufcs. The mar- 
riage was had, and feoffment made 
accordingly ; Whether the faid ufcwas 
in the feoffees in tail by this inden- 
ture^ loi. pi. 79 
If A. and B. his eldell foo enfeoifto the 
ofeof^. to the ufeof his youngeft fon 
for life, provided that he permit B. to 
make leafes, remainder to the ufe of ^. 
in fee. Whether a leafe made by A. for 
twenty -one years be good, 1 14. pi. 62 

A* covenants by indenture to aflure lands 
to B. her i'on-inlaw in fee, to the ufes 
hereafter-roenticnfd, B. covenanting 
to make back an ellace tor life, remain- 
der to himielf and wife in fpecial tail, 

- remainder to the wife in fee, no ufe was 
declared, afterwards a recovery was 
fufFcred, but no ellate being made back 
the ufe fliali not be changed by the 
indenture, i6z. pi. 48 

A. makes a feoffment in 8. H. 7. to the 

intent of pertorming his will ; after- 
wards by indenture he declares his will 
to be, that the feoffees (hall (land feifed 
. to the payment of his debts^ and 
afterwards convey back an ellace-tail to 
him and his wife : — no re-conveya'.ce 
being ever made by the feoffee, this 
ufe is not changed, and the fee fL*es 
hold to the ufe of the heirs-general of 
A. 166. pi. 8. 324. pi. 37 

A man before the flatute of \}{zi en- 
feoffed his wife and othets to the ufe 
of himfelfand wife for life &c. On 
his death after the ftatute. Whether the 
wife (hall be in poHefiion undei the 
feoffment, or by force of the fla- 
tttte^ 200. pi- 59 

Land is 'given to two, hahmium to them 
for their lives, to the ufe of A. for his 
life : if the two leflees die, the ufe to 
An is determined, 186. pi. 1 

Ceftuy qui u/e in tail before the flatute of 
Ufes iuifered a common recovery, and 
died ; the ancient feoffees may enter, 
or have an adion to revive the ufe for 
the remainders, 274. pi. 39 

A parol promife in confideration of a fon's 
marriage that he (hall have the land af- 
ter his father's death will not raife an 
ttfe to the fon, 296. pi. iz 

An ufe by deed may be averred agamd 

the implied ufe of a Ene/ur g^ant et 

, reader, . 312. pi. 84 



Conveyance to the ufe of A, and B. his 
wife for life, remainder to C in tail, 
remainder to A. in fee, provided if A* 
have ifl'ue of his body, or any wife of 
A* at his^eceafe be enceinte by him, 
then after fuch iffue had, to A, in tail, 
and in default, to him in fee. B. dies, 
Am marries again ; yet before the 
performance o* the contingency A. 
has no larger eflate than he had be- 
fore, 314. pi. 96 

Ceftuy que u/e in tail before the ftatute of 
Ufes made a feoffment to hi mfelf, re- 
mainder to his fon and his wife in tail, 
and after the flatute died, the feoifees 
cannot enter to revive the ancient 
ufe, 329. pi. 17 

A leafe for years afligned to an ufe is not 
executed by the ftatute, 369. pL 50 

5(f^ Assets, CoKsi DERATION, Distress, 
Estate, Livery, Ward, Will. 

USURY. 

An information for ofury commenced b^ 
fubpoena in C. B. and concluded contra 
formam ftatutiy without faying what 
flatute. And defendant appeared by 
attorney ex gratia y and pleaded not 
guihy ; yet on the verdifl found againfl 
him, -judgment was ordered to be en- 
tered accordingly, 346. pi. 9 
5^tf Negative Pregnant. 



w. 

WAGER OF LAW. 

In account by executors of a receipt by the 
hands of the teflator, defendant cannot 
wage his law, becaufe that iJ by other 
hands, 183. pi. 60 

To an information againfl (he King's re- 
ceiver for arrears of his account be- 
fore auditors, he cannot wage his 
law, 145, pi. 63 

In account, defendant having waged his 
law cannot afterwards waive it in part 
and Cvr.tjfs the adion as to that, but 
perform it for the refidue ; but he may 
waive the whole, and plead to the 
country, 265. pi. z 

W A I F; 

^ee Est a ay. 

WAIVER. 
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WAIVER, 
Sec Remxtjer, 

WALES. 

Since 27. H. 8. c. 26. the provifions of 
23.H.6.c.i4.cxtcndto/rtf/pj,ii3.pl.57 

A cuftom in Denbigh that 2l feme co^ 
*vert may by furrender alien her land 
there, is not abrogated by 27. H. 8- 
c, 2^. 363. pi. ?6 

WARDSHI?. 

The heir of ceftuj que ufe in fee, where 
the feofFees to the ufe had made an al- 
teration of the firft ufe by adding a 
particular life, ihall not be in ward 
living the particular tenant, 7. pi. 1 1 

Tenant in cftpitehcfore theftatute of Ufcs 
folFers a recovery to the ufe of J. hi3 
fon, and his wife, and the heirs of ^,'s 
body. After the ftatute /i. has iiTue 
and dies, the iiTue {hail not be in ward 
to the King during the Ufe of his grand- 
father, 54. pi. t 

Tenant in cafite, feifed of land in poflef- 
fion and in ufe, covenanted that his fon 
immediately after his dcceafe fliould 
have in poiTefTion or in ufe all his lands, 
according to the fame courfe of inhe* 
ritance as they then flood in, and that 
all perfons then feifed or to be feifed 
ihbuld be fo to the fame ufe :— his 
grandfon, the fon dying, fhall not be 
in ward, 54. pi. i 

^. tenant /> capife levies a fine and takes 
back an eflatc tail, remainder to the 
King in tail male, remainder to his own 
right heirs, and dies without ifTue. 
Upon failure of the King's ifTue male 
the right heir of J. fhall be in ward to 
the fucceeding King, 102. pi. 82 

Where tenant by knight fervice of a ma- 
nor holden of the King in tapite levied 
a fint fur grant et rentier to himfelf for 
life, remainder to his wife for life, re- 
mainder ta his own right heirs ; on hia 
death the King is entitled to the war(^ 
ihipofhis fon, and the third pare of the 
manor, 172. pi. 12 

Cejivy que ^/Jr of lands held in capita, 
and of other lands held by knight fer- 
vice of other Iprds, died before 27.H.8. 
the King fhall have the wardfhip of all 
the lands by prerogative, 174. pi. 20 

The court of wards cannot difpofe of the 
land of any ward not yet under their 
care, and ol fuch, only during their mi«» 



nority, and until they have fued out 

livery ; or if the ward fhould die, bn- 

' til an oftice have found the next 

ward, 178. pi. 39 

Tenant incafite by knight fervice makes 
a feoffment to himfelf for life, remain- 
der to his fecond /on in tail, remainder 
to a flranger in fee : on his death the 
King is entitled to tHe wardfhip 
of the body and third part of the 
land, i8x. pi. Ji 

Grant by the King of the wardfhip of the 
body and land of the heir in the life- 
time of the father, is good, 252. pi. 97 

If the heir be in ward by reafon of a te- 
nure of an honor or manor, and not /« 
capites he fhall not fue livery, but an 
oujlerie main cum exitibus de tempore 
plena atatis fua, although he never 
made tender, 168. pi. 18 

Tenant for life, reUoainder In tail, remain- 
der in fee, of land holden in chivalry 
of the King, he in remainder in tail 
dies, his heir within age, the King 
grants over the feigniory, and the 
tenant for life dies. Whether the 
grantee fhall have the ward, 130. pi. 67 

Though the committee of the King's 
ward lofe the cuflody of the land for 
wafte, yet he may maintain forfeiture 
of marriage, 25, pi. 163 

The King's tenant in capite to defraud 
the executor of 300I. on a judgment 
recovered againfl him, made a feoff- 
ment conditioned for redemption on 
the payment of 20I. On his death 
the iieir within age fhall not be ia 
ward, unlefs covin to defeat the King 
of the wardlhi^ be found, 193. pi. 27. 
268. pi. 15, 

Where a man dies feifed of lands holdea 
of the King in catite, and alfo of other 
lands holden of other lords in focage, * 
his heir of full age, the King fhall have 
primer fciftn of all, but livery fhall be 
lued for thofe lands only which are 
holden /'« ra^/V^, 213. pi. 39 

Where the remainder- man in fee of land 
in copite relcafes the eftate to his fon, 
who h'ad an entail in the land ; on his 
death the fon of full age muH fue ouc 
livery, 235. pi. 22 

Where land is holden in chivalry of the 
King to A, and B. and the heirs of -^, 
though A. die his heir within age, if j?. 
furvive, till his full age he need not fue 
an oufier le main, for his body only was 
in vvard, 237. pi. 30 

Whether 
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Whether the heir of ihc King's tenant In 
ibcage in capiu, whoenfeoft«d another* 
and took back an eilate to him and his 
wife for life, remaioder to the heir, is 
bound toi'ue livcry» 304* pi. 5$ 

Where tenant ia capite made a fieofinent 
Without consideration, but falfely alleged 
' one in the deed ; on an oi&ce finding nis 
dying feiied, the mafter of the wards 
cannot remove the feoffees on examin- 
iog into the confideration, and retain 
the land quiUi/qui ^c. 169. pi. H 

And thongh the heir tender, flill if he do 
not profecote his livery, the l^een mull 
admit the feoffees to their craverfe* and 
10 have the/4rrff^ tifr. 169. pi. 2% 

Tenant^in focage of cafite lands enfeoffs 
to the ofe ofhimfelf for life* remainder 
to bis youDgeil ion >n tail, remainder to 
himfelf in fee ; if at his death the young- 
cd fon be alive and have ifTuc* the 
heir need not fue livery for this 
land, »37-P^-J®- 

The King (hall hare the ward where a 
man executes an eftate to his wife or 
children in his life-tiroe, 252. pi. 98 

Bttt not if he convey the land to a 
Hranger or to grandchiUren92.52.pl.98 
bac 286* pi. 46. centra. 

Where che vvardfhip of the body and land 
is fevered ,the land cannot be rttained for 
t!>c value of a marriage refufed by the 
heir ; and the Ilatates for the creation of 
the court of wards give it powerto retain 
only for livery, 260.pl. 23. 306.pl.65 

A valori maritagii lies without ten- 
der, 255. pi. 6 

jf, conveyed part of his eflate to friends 
for years, they payint; annually during 
the term to him and bis wife lool. and 
then died inteftate, his heir within age> 
and in ward to the Queen ;-— (he (liall 
not have the icol. for it is not rent t.> 
go to the heir, but a grofs fum, and 
belongs to the wife or her executor. 
And having left more than the third 
part of hiseiUteto d^fcend, the Queen 
cannot charge collufion« 276. pi. 49 

A wardihip for tenure in chief efcheats 
to the bifhop, who dies before feifin ; 
rciti er the King nor his fucceffor 
fiiall have the ward> but his execu- 
tors, 277. pi. 57 

Tenant in capite makes a feoffment in fee 
i-Ii hj pay to the feoffee or his heirs 
lOoI. ; ilic ff(5ffv.*c dies, hh heir within 
•oi'^y : ihv* King is cntitkd tq Wardfliip 



of the bodjs ind land, liable td 
Ke devefted on payment df the 
lool. 198. ipl. 30 

Afenu ctn/trt with her fecond hufband le« 
vies a fine of her land in cmfttt to the 
ufe of her fon by the firft marriage. 
The ward (hip is faved ; and the fon was 
driven to compound, 3?4' P^* J4 

If J9. the King's tenant in chivalry enfeoff 
A. by covin, to the intent that A. (hall 
enfeoff ^.'s heir male when of age, and 
die, and afterwards a fon and heir ia 
born ; on office found. Whether all, 
or only a third part, fliall be in 
yuwt^ 561* pi. 14 

The iecond hniband, wkh the wife, levies 
a fine in fee of her firft jointure ; the 
heir within age enters ; but he takes as 
purchafer during her life, and (hall not 
be in ward, 362. pi. 16 

If tenant in capiie levy a fine to himfelf 
in tail, remainder over in fee, his heir 
(hall be in ward to the Queen, though 
the fee paffed by the fine, 362. pi. 19 

Tenant by knight fervicc in capitt having 
levied a fine to himfelf for life, remain^ 
der to his eldeft fon in tail, remainder 
to his youngeii fon in tail, remainder to 
his own right heirs, dies, the eldeft 
havirig fued livery, and paid the value 
of the third part of the land in poffeiiion 
under 32. H. 8. c. 1. and a moiety of 
the remainder in fee, with livery ac- 
cording to the ufual rate, as claiming 
by defcent. The King once fatisfied 
fliali not have thebenefit of the ftjtutc 
again againll the yoangefl when his 
eUate commences ; but he alfo muft fue 
livery for the remainder for the right 
heir^, 308. pi. 74 

A: tenant in chivalry in ccpite dies ; B^ 
his eldeil fon in ward dies without iffue ; 
and M^n de venerunt C. is iwiXi^ brother 
and heir of B, within age. At full age 
C. fues livery, and has a writ to the 
efcheator naming him only Jen and 
heir 9f A* yet it is a good live- 
ry* 359- PJ- 3 

If the heir of tenant in focage in chief be 
under fourteen, no livery or primer 

. frijin is due, but he (hall have an 
9ufitr U mnin cum ixitihus. If turned 
of fourteen fecns^ and ihall pay re* 
lief, 362. pi. 18 

Tenant in capite made a feoffment to the 
ufe of a woman (whom his fon was to 
marry) for life, remainder to his fon in 
tail| an4 dies ; the fon marrying her 
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maft fae oat livery in her life* 
time, 370. pi. 60 

^ An office is traverfcd, and the heir coming 
of age tenders a fpedal livery, the 
King may compel him to fue a general 
livery, and if the traverfc be found 
againft him, the heir to proceed with 
his livery, 377. pi. 29 

J. feifed of focagc land holden of a fub- 
je^, and of land in catiu, devifcd all 
the latter ; the King fliall have ward 
of the entire focage land, and a third 
of that in fapite, 366. pi. 38 

Tenant in chivalry makes a feoffment to 
himfelf and wife in tail, remainder to 
her in fee, and dies ;— the lord fliall 
have ward of the body of his fon and 
heir within age, and of the third part 
of the land, 367. pi. 42 

The mortgagee of capiu and focage land 
dies, the mortgagor performing the 
condition defeats the wardfliip of the 
land and body, 369. pi. 51 

The wardihip and marriage only of 
the heir cannot be granted without 
deed, 37o- pl- 57 

5rtf Con veyamce,Tenure,Tr AVERSE. 

WARRANT OF ATTORNEY. 
Sff Amendment^ Error. 

WARRANTIA CHART-S. 

In warrantid ebarta^ if the lands lie in 
two counties, plaintiff muft fuppofe in 
his count that he is impleaded in 
both, 221. pi. 17 

Warrantia chortle does not lie where the 
warranty i$ only againft the feoffor 
and his heirs, unleis iietli be in the 
charter, 2^1. pi. 17 

WASTE. 

Lopping and topping aflies and elms Is 
wafte, 65. pi. 2 

To convert arable land into wood, or 
wood into arable land, ia wafte^ 37*pl*43 

Cutting a trench in a field to carry off the 
water, is not, 361. pi. 12 

Leafe conditioned that leffee fhall not do 
any wafle ; fufferin^ the houfe to go 
to ruins is wafle within the (latute, and 
a breach of the condition, 981.pl. 21 

*• J, demi/etbtgrantetb, and t9 farm Uiietb^ 
'« l^c. with all manner of timber- 
** trees, great oaks excepted ;" yet 
the leffee may not fell any tim* 
ber^ 374'Pl«28 



Wafte does not lie againft the leffee 
for cutting trees referved by the 
l«fe, ^ 19. pi. no 

Wafte affigned in cutting down and felling, 
when defendant had only lopped ; up- 
on nul tuafte pleaded he may give the 
fpecial matter an evidence, 92. pi. 16 

Form of a writ of wafte by the third 
affigneeoftbe reverfion againft the affig. 
nee of the leffee for years, 208. pi. 17 

Whether wafte by a biftiop fliall be laid 
to the diflierifon of the church, or of the 
bifliop, 129. pi. ^4 

In wafte for pulling down walls, they muft 
be alleged to be covered in, 108. pi. 5 1 

So for deftroying a manger and plank 
floor, that they were fixed to the 
^o>J» 105.pl. 31 

Whether in wafte by the grantee of the 
reverfion the leffee may pkzd ne^anta 
pas^ or Hens faffa, per U fait, and 
give in evidence that he never at* 
torncd, ^ 51. pi. 2,5 

The leffee of a houfe and wood covenant- 
ing to repair at his own cofts, and cut- 
ting trees for the repairs, may juftify 
under his leafe in an aaion of wafte ; 
the leffor muft refort to his covenant. 
So if the leffor had covenanted to rf* 
pair, and did not, the leffee catting 
trees for repairs may juftify, 198.pl.c3. 
314. pi. 94. f 

Wafte declared on in fix acres of wood ; 
juftificatlon in one acre of land, it 
bad, . 37. pi. ^ 

Wafte in cutting and felling treea ; juftV^ 
fication For cutting is bad, without an- 
fwering the felling alfo, 35, pi. 33 

If before wafte brought the leffee repair, 
he muft plead it fpecially, for he may 
not give it in evidence under the gene- 
ral iffue, 276. pi. 51 

Wafte for ten oaka. Plea •' that de* 
«< fendant cut down three to make 
'' pofts, which he did make,and placed 
•' m the ground to divide ySf/«rtf//« 
*» claufa there," but did not allege the 
number of clofes, or that they had ufed 
to be divided, or that all the three were 
expended ; and «' as to the rcfidue. 
•• that they were dry, hollow, and 
<« rotten at the tops, not being fuffi. 
" cient timber for buikiing ;'* holden 
not fufficient juftification, 332. pi. %% 

Wafte by the aflignee of the reverfioner, 
who claimed under the original leffor, 
for cutting and felling trees. Plea 

that 
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that the reverfiontr fold him all the 
trees that could be fpared, wherefore 
he cut them &c. and demurrer : ift, 
Bccaufe the plea docs not an(wcr the 
felling. »d, Becaufe no confideraiion 
was (hewn for the fale of the trees. 
3d, Becaufe not beiog excepted out of 
the Icafe the reverfioner had not the 
property in him, and could not fell 
them. 4th, Becaufe admitting that he 
might fell them, the fale mull be by 
writing. 5th, Becaufe the bargain 
and fale is void for uncertainty, no ar- 
bitrator &c. being appointed to declare 
what could be fpared, 90. pi. 6 

Jn waftc, where it is confefled as upon 
nihil iiidt, the writ to the fhcriff is only 
to enquire of the damages, nor need it 
be that he go in propria perjond, for 
that is only to enquire of the waftc 
where there is default on the diftrin^ 
gas, 204- Pl- ^ 

On eftrepement granted pending a fcire 
facias 10 have execution of a fine, a 
purchafer prior to the fcire facias is 
prohibited by the fticriff from cutting 
wood, ^/^ro What remedy. 2 10.pl.26 

f,firepement lies between judgment and 
execution in quid juris ciamat,^i^,p\^^g 

*-• Se^ Abridgment, Error. 

.^ WILL. 

A parol will of lands devifeable was good 

at common law, ?3- pl- >i 

By the word utenfls in a will plate and 

■ ^VuyA do not pi^fs, 59- P'-*fl 

fi will written out before teftator's death 

from notes taken from his mouth 

is good, though never read to 

him, 72. pi. a 



Rehearfal and allowance of a will, is a 
republitatioD without new writing or 
dating it, 143. pl. S^ 

A written will may be revoked by pa- 
rol, 31®. pl. 8x 

A. conveys to B, in trnft to perform hie 
fwillt and afterwards declares the ufes 
by indentures. The word nuill mutt 
mean his laft will, and he may aker the 
ufes at his pleafure, 314. pl- 97 

WRITS. 

A Term or more may intervene between 
the tefie and return of an original 
writ, 175. pl. 23 

If the demandant 'wifarmedon fue an alias 
fummons, there (hdald be nine return- 
days between the tefie and return of 
it, aja. pl. 94 

Unlefs there are fureties found in bank 
the alias fummons ihould be fifecerit 
tefecurum, 252. pl. 94 

A (oft dif/eifin is an original writ, and rouft 
be fued out of chancery ; and the (he- 
riif mutt fit as judge in perfon, and not 

. by his underfherifl^ 292. note {a) 

The oroiflion of fupreme head of the 
church in the King's ftile docs not 
vitiate his writ of fummons to parlia- 
ment, 98, pi. 5Q 
5^^ Error. 

WRIT GF RIGHT. 

On the mifc joint the tenant (hall beg\n 
with his evidence iirft. 

See Nonsuit. 
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